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ARGUED  AMD  DETERMINED 


tH  rat 


Courts  of  Common  Vlea^ 


AND 


Vxt^litimv  eitmfttv. 


IN  EASTER  TERM, 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  OEOROB  IV. 


MEMORANDA. 

IN  the  course  of  the  last  vacation,  the  Right  Hon. 
Lord  Giffbrd  waa  appointed  to  the  office  of  Master  of  the 
Rolls,  which  had  become  vacant  by  the  death  of  the  Right 
Hon.  Sir  Thomas  Plumer,  Knt.  And  Sir  fVm.  Drajfer 
Best,  Knt.  one  of  the  Judges  of  his  Majesty's  Court  of 
Kmg*s  Bench,  was  appointed  Lord  Chief  Justice  of  this 
Court,  and  took  his  seat  aecorditigly  on  the  first  day  of  this 
Term. 

Joseph  Litlledale,  Esq.  of  Oray's  Inn,  was  fn  the  course 
of  the  vacation  called  to  the  degree  of  Serjeant  at  Law, 
and  appointed  to  succeed  Sir  W.  A  Best,  Knt.  as 
one  of  the  Judges  of  the  Court  of  Kfng's  Bench.    He 

VOL.  IX.  B 


CASES  IN  EASTER  TERM, 

2^i^       gave  rings  with  the  motto  "  Justiticd  tenaXy'  and  took  his 
seat  on  the  Bench  on  the  first  day  of  this  Term. 

In  the  course  of  this  Term,  viz.  on  the  13th  of  Maj/y 
William  St.  Julian  jirabin,  and  Thomas  fFilde,  of  the 
Inner  Temple,  Esquures,  were  called  to  the  degree  of  Ser- 
jeants at  Law,  and  gave  rings  with  the  motto  "  Regi  reg- 
noquefidelis,^^ 

Mr.  Justice  Richardson  was  still  residing  at  Malta,  in 
consequence  of  indisposition. 


Haskeb,  Clerk,  r.  The  Right  Honourable  Charles 
Manners  Sutton  and  Others. 

Demise  to  w.  J  HE  following  case  was  sent  by  the  direction  of  his  Honor 
of  tetiutor'i'ne-  *^®  ^^^e  Chancellor,  for  the  opinion  of  the  Judges  of  this 
phew,  r.H.,      Court: — t/oAn  JTiouArer,  deceased,  by  his  last  will,  dated 

when  he  •hoold  '  'J 

mtuinhuageof  gSth  October,  1780,  gave  and  devised  certain  heredita- 
certain  heredi-  ments  unto  William  Hanker,  the  plaintifi^,  second  son  of 
Sfel'M/aftS*  ^^^  nephew  Thomas  Hasher,  when  and  so  soon  as  he  at- 
his  decease  to  tained  his  age  of  twenty-one  years,  for  and  during  the 
the  body  of  w.    term  of  his  life,  subject  as  in  the  will  mentioned^  and  im- 

H.,  Uiwftdly 

begotten,  and  to  the  hein  male  of  the  body  of  such  first  son  lawfully  issuing ;  and  in  default  of 
fudi  issue,  to  the  use  of  the  second,  third,  and  other  eons  of  W,  H,  in  succession,  with  like  re- 
mainders to  the  daughter  or  daughters  ai  fF.M,  Then  followed  a  sindlar  devise  toJ,H,,  eldest  son 
of  testator's  nephew  T.  H.,  and  brother  of  W,  H,;  with  like  remainders  to  the  use  of/.  H.  Then 
followed  like  devises  to  T,  H,  and  R.  H.,  the  tldrd  and  fourth  sons  of  testator's  nephew  T.  H., 
other  brothers  of  W,  H.,  with  like  remainders  to  their  respective  issues :  **  And  in  case  either  or  any 
of  the  sons  of  testator's  nephew  T,  H,  should  happen  to  die  before  he  or  they  should  attain  the 
age  of  twenty-one  years,  or  without  leaving  any  child  or  children  of  his  or  their  bodies  lawfully 
begotten,  then  that  the  several  estates  devised  to  him  or  them  should  go  to  the  surviving  son  or 
sons  of  testator's  nephew  T.  H.,  share  and  share  alike,  when  and  so  soon  as  he  or  they  should 
attain  his  or  their  respective  ages  of  twenty-one  years,  for  his  or  their  life  or  lives,and  from  and  after 
thmr  several  deceases  to  such  uses  and  limitations  as  before  limited  in  the  vrill ;"  and  If.  H,  having  at- 
tained the  age  of  twenty-one,  and  being  unmarried,  and  having  no  issue,  made  a  feoflbent  of  the 
property  devised  to  him,  and  levied  a  fine  tur  amwumce  de  droit  come  ceo,  with  proclamations  to  lus 
own  nee  In  fee,  to  the  intent  to  deatroy  the  contingent  uses  and  estates  limited  to  his  sons  and 
daughters: — Held,  that  under  the  will,  deed  of  fooffknent,  and  the  fine  levied  in  puianance  thereof, 
ff.  H,  acquired  an  absolute  estate  of  inheritance  in  fiee-nmple,  in  the  hereditaments  devised  to  him, 
discharged  from  the  remainders  limited  and  created  by  the  will  of  the  testator. 


IK  THE  FIFTH  YEAR  OF  OBO.  IV. 

from  and  after  his  deceaacy  he  gave  and  devised  }^f^ 
the  same  hereditaments,  to  the  fint  mm  of  the  body  of  the 
plmntiff',  William  Hasker^  lawfully  begotten,  and  to  the 
heirs  male  of  the  body  ofsuchjhrst  son  lawfully  issuing ;  and 
in  de&ult  of  such  issue,  to  the  use  and  behoof  of  the  second, 
third,  and  every  other  son  of  the  body  of  the  plaintiff, 
William  Hasher ,  lawfully  begotten,  and  to  the  heirs  male 
of  their  respective  bodies  lawfully  issuing,  severally  and 
respectively,  and  in  remainder  the  one  after  the  other  in 
seniority  of  age:  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body,  being  always  preferred  to  the  younger 
sons,  and  the  heirs  male  of  their  bodies :  and  in  default  of 
such  issue,  to  the  use  and  behoof  of  the  daughter  or  daugh- 
ters of  the  plaintiff,  William  Hasker,  lawfully  begotten, 
and  the  heirs  male  of  her  or  their  respective  body  or  bodies. 
The  testator  also  gave,  devised,  and  bequeathed  the  two 
leasehold  messuages  therein  mentioned  unto  the  plaintiff, 
William  Hasker ^  his  executors,  administrators,  and  as- 
signs, wh^i  he  should  attain  his  age  of  twenty-one  years ; 
and  he  gave  and  devised  certain  other  hereditaments,  in 
his  win  described,  to  John  Hasker^  eldest  son  of  his  ne- 
phew, 7%09urt  Hasker,  when  he  should  attain  his  age  of 
twenty-one  years,  for  his  natural  life,  subject  as  therein 
mentioned;  and  from  and  after  his  decease,  the  testator 
gave  and  devised  the  same  to  the  first  and  other  sons  of 
John  Hasker ,  in  tail  male;  and  for  default  of  such  issue, 
to  the  daughter  or  daughters  of  John  Hasker^  in  tail  male, 
as  tenants  in  ccmunon,  in  the  same  manner  as  he  gave  the 
first  mentioned  hereditaments  to  the  sons  and  daughters 
of  the  plaintiff,  William  Hasker,  after  his  decease.  And 
the  testator  gave  and  bequeathed,  subject  as  before,  cer- 
tain other  messuages  and  premises  to  Thomas  Hasker,  the 
third  son  of  his  nephew,  Thomas  Hasker ,  when  he  should 
attain  his  age  of  twenty-one  years,  for  life ;  remainders 
to  his  soils  and  daughters,  as  to  the  sons  and  daugh* 
tcrs  of  William  Hasker;  and  he  also  gave  and  dQvi%« 
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vj^^^.       ed,  subject  as  before^  certain  leasehold  hereditaments  to 
Hasker        Thomas  Hasker,  the  third  son  of  his  nephew,   Thomas 
Sutton.       Hosier,  his  executors,  administrators,  and  assigns,  when 
he   should   attain  the  age  of  twenty-one   years.      And 
the  testator  also  gave,  subject   as  before,  certain  other 
hereditaments  unto  Richard  Has&er,  fourth  son  of  his  ne- 
phew, Thomas  Hasker,  when  he  should  attain  twenty-one, 
for  life,  with  remainders  t^  his  sons  and  daughters  as  in 
the  former  cases.     And  he  also  gave  and  bequeathed  all 
his  right,  title,  estate,  and  interest  of,  in  and  to  a  cer- 
tain mill,  with  its  appurtenances,  called  Ltongbridge  Mill, 
situate  at  Sherfiehl,  on  the  Loddon,  then  in  the  occupa- 
tion of  George  Woodroffe^  to  Richard  Hasker,  his  execu- 
tors, administrators,  and  assigns,  .when  he  should  attain 
the  age  of  twenty-one  years,  for  the  residue  of  a  certain 
term  of  years  which  he  had  therein  then  to  come. — And  it 
was  the  testator's  express  will,  desire,  and  direction,  that 
no  timber  should  be  cut  from  any  of  the  estates  devised, 
until  the  devisee  claiming  the  same  should  attain  the  age 
of  twenty-one  years,  except  for  necessary  repairs.  * '  Afid  in 
case  either  or  any  of  the  sons  of  his  nephew,   Thomas 
Hasker,  should  happen  to  die  before  he  or  they  should  at- 
tain the  age  of  twenty-one  years,  or  without  leaving  any 
child  or  children  of  his  or  their  body  or  bodies,  lawfully 
begotten,  then  it  was  the  testator* s  express  will  and  desire, 
that  the  several  estates  devised  to  him  or  them  should  go 
to  the  surviving  son  or  sons  of  his  nephew ,  Thomas  Has- 
ker, share  and  share  alike,  when  and  so  soon  as  he  or  they 
should  attain  to  his  or  their  respective  age  or  ages  of  twen- 
ty-one years,  for  his  or  their  natural  life  or  lives,  and  im- 
mediately from  and  after  his  or  their  decease  or  deceases, 
to  such  uses,  limitations,  and  appointments  as  were  tliere- 
inbefore  limited  and  appointed  of  the  several  estates  given 
and  devised  to  him  or  them  respectively  ;*'  and  the  testa- 
tor by  his  will  authorised  and  empowered  his  executors, 
and  the  survivors  and  survivor  of  them,  to  receive  the  rents. 
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issued,  and  profitB  of  eoeb  particular  estate  devised  to  the  lOTjU 
SOBS  of  his  nephew  Thomas  Hkiker,  until  the  devisee  enti- 
tled to  the  same  should  attain  his  age  of  21  years,  for  the 
purpose  of  paymg  and  discharging  out  of  the  rents,  issues, 
and  profits  of  each  particular  estate,  the  annuities  charged 
on  such  estate,  and  the  interest  of  money  then  raised,  or 
to  be  raised,  on  the  security  thereof,  with  other  incidefitdl 
expenses  that  might  happen  to  affect  or  incumber  the  same 
during  the  minority  of  the  devisee  entitled  thereto ;  the 
residue  of  such  rents,  issues,  and  profits,  if  any,  to  remain 
from  time  to  time  in  the  hands  of  his  executor,  for  the  sole 
benefit  of,  and  to  be  paid  to  such  devisee  when  he  should 
come  of  age. 

The  testator  left  his  niece  Dorothy,  the  wife  of  John 
Lee,  his  heiress  at  law;  and,  on  the  death  of  the  testator, 
the  reTcrsion  in  fee  of  the  hereditaments  devised  by  the 
tesutor's  vrill  to  John,  William,  Thomas,  and  Richard 
Masker,  for  their  respective  lives,  with  remainder  to  their 
respective  sons  and  daughters,  as  before  mentioned,  de- 
scended to  her  as  heiress  at  law.  Dorothy  Lee  died  in 
1797,  leaving  Henry  Pincke  Lee,  hbr  eldest  son,  and  heir 
at  law,  to  whom  the  reversion  descended,  he  being  also 
the  heir  at  law  of  the  testator.  Previous  to  January,  1817, 
the  plaintiff,  William  Hasker,  attained  his  age  of  twenty- 
one  jesLTs,  and  was  a  batchelor,  and  had  no  issue  at  the 
date  of  the  feoffinent  hereinafter  mentioned,  and  the  li- 
very made  pursuant  thereto.  By  indenture,  bearing  date 
the  1st  of  January,  1817,  and  made  between  the  plaintiff, 
William  Hasker  of  the  one  part,  and  William  Seymour 
of  the  other,  William  Hasker  demised  all  the  heredita- 
ments and  premises,  which  were  originally  devised  to  him 
by  the  testator,  comprising  (amongst  others)  the  heredita- 
ments in  question,  to  hold  the  same  (subject  to  the  incum- 
brances affecting  them)  unto  William  Seymour,  his  exe« 
cutors,  administrators,  and  assigns,  for  the  term  of  ninety* 
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i?^  nine  years,  if  the  plaintiff,  William  Hoiker^  should  so  long 
live,  upon  trust  for  the  plaintiff,  William  Hasker^  and  his 
assigns. 

By  an  indenture  of  feoffinent,  dated  the  3d  of  January, 
1817,  and  made  between  the  plaintiff  of  the  first,  Henry 
Pincke  Lee  of  the  second,  John  Cole  of  the  third,  and 
Jonathan  Hitkiah  Bricknell  of  the  fourth  part,  and  by 
livery  of  seisin,  made  according  to  that  indenture,  after 
reciting  to  the  effect  above  stated,  and  that  the  plaintiff, 
William  Hasker^  being  desirous  of  acquiring  the  fee-sim- 
ple of  the  hereditaments  devised  by  the  will  of  the  testa- 
tor to  him,  had  applied  to  Henry  Pincke  Lee,  as  the  heir 
at  law  of  the  testator,  to  concur  with  him  in  a  feoffment 
and  fine  of  the  hereditaments  unto  Richard  Cole  and  his 
heirs,  to  and  for  die  use  of  the  plaintiff,  fFUUam  Hasker, 
to  the  intent  to  destroy  the  contingent  uses  and  estates 
limited  to  his  sons  and  daughters,  of  and  in  the  heredita- 
ments devised  to  him  and  all  other  contingent  uses  and  es- 
tates whatsoever,  thereon  respectively  expectant  or  subse- 
quent thereto,  and  to  pass  the  reversion  in  fee  therein, 
then  vested  in  Henry  Pincke  Lee,  as  heir  at  law  of  the 
testator,  to  the  use  aforesaid : — It  was  witnessed,  and  the 
plaintiff  did  grant  and  enfeoff;  and  Henry  Pincke  Lee  did 
grant,  enfeoff,  and  confirm  unto  Richard  Cole,  his  heirs 
and  assigns,  the  hereditaments  comprised  in  the  agree- 
ment, to  hold  unto  him,  his  heirs  and  assigns  for  ever,  to 
such  uses  as  the  plaintiff  should  by  any  deed  or  writ- 
ing direct  and  appoint ;  and  in  default  of  such  direction 
and  appointment,  to  the  use  of  the  plaintiff,   William 
HaskeVy  and  his  assigns,  for  Ufe ;  with  remainder  to  the 
use  o{  Richard  Cole,  his  heirs  and  assigns,  during  the  life 
of  the  plaintiff  and  his  assigns,  upon  trust,  for  the  sole  be- 
nefit of  the  plaintiff  and  his  assigns,  and  to  the  intent  that 
any  wife  of  the  plaintiff  might  not  be  entitled  to  dower ; 
with  remaiilder  to  the  only  proper  use  of  the  plaintiff,  his 
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heiri  and  assigns,  for  ever.  The  indenture  contained  a 
covenant  by  the  pkintiff  and  Henry  Pincke  Lee^  to  levy 
unto  Richard  Cole  and  his  heirs,  a  fine  mr  conuxance  de 
droit  come  ceo^  Sfc.  with  proclsmations,  of  the  heredita- 
ments, and  a  dedaration  that  the  fine  should  enure  to  the 
several  uses,  and  upon  the  trust,  intent,  and  purpose  in  the 
indenture  expressed  and  contained  concerning  the  same. 

A  fine  Mur  conuxance  de  droit  come  ceo^  Sfc.  with  pro* 
chmations,  was  duly  levied  in  pursuance  of  this  cove- 
nant. The  plaintiff  having  been  advised,  that  by  the 
above  means  he  had  acquired  an  estate  in  fee-simple  in 
the  hereditameiits  devised  by  the  will  of  the  testator,  con- 
tracted with  the  defendants  for  the  sale  to  them  of  such 
hereditaments;  but  they  afterwards  objected  to  the  title 
thereto,  and  the  plaintiff  exhibited  his  bill  in  the  Court  of 
Chancery  against  them,  for  the  purpose  of  compelling  them 
to  complete  thor  purchase. 

The  defiendants  having  put  in  their  answer,  the  cause 
came  on  to  be  heard  before  his  Honor  the  Vice  Chancel- 
lor, on  the  6th  of  May,  183S,  when  he  directed  a  case  to 
be  made  for  the  opinion  of  this  Court,  upon  the  following 
question: — ^Whetber  the  plaintiff,  under  and  by  virtue  of 
the  win  of  John  Hasker,  the  indenture  of  demise  of  the 
1st  o{  January,  1817,  and  the  indenture  of  feoffment  of 
the  3d  of  January,  1817,  and  the  fine  levied  in  pursuance 
of  the  covenant  contained  in  the  indenture  of  the  IM  of 
January,  1817,  acquired  an  absolute  estate  of  inheritance 
in  fee-simple,  of  and  in  the  said  hereditaments,  discharged 
from  the  remainders  and  executory  devises,  if  any,  limited 
and  created  by  the  will  of  John  HaskerT 


lasi. 


The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Seijeant  Pell  for  the  plaintiff,  submitted, 
that  the  leading  question  was,  whether,  under  the  proviso 
contained  in  the  will  of  the  testator,  the  limitations  over  ex- 
pectant upon  the  determination  of  fFilliam  Hasker*s  life- 
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y^.  estate  were  to  be  construed  as  contingent  or  vested  remam- 
derif  ?  If  the  former,  they  were  barred  or  destroyed  by  the 
feo^ent  and  fine  oi  January,  1817»  and  the  plaintiff  ac- 
cordingly acquired  an  absolute  estate  of  inheritance  in  fee- 
sin^ple  in  the  hereditaments  in  question.  Whether  the 
repnainders  are  contingent  or  vested,  will  depend  upon  the 
construction  to  be  put  on  the  word  or  in  the  proviso,  viz. 
**  in  case  eith^  or  qnjf  of  the  ^of^s  (jfthe  testator's  nephew, 
T^iamas  Hasker,  should  happen  to  die  before  he  or  they 
should  attain  the  age  oftwenty^one  years,  or  without  leav- 
ing any  Mid  or  children,''  then  over.  That  again  will  de- 
pend  on  whether  the  word  or  is  to  be  taken  in  its  ordinary 
or  literal  sense ;  and  in  order  to  effectuate  the  intention  of 
the  testator  in  this  case,  it  must  either  be  read  conjunctively 
as  and,  or  omitted  altogether.  The  limitations  over  have 
all  the  properties  of  contingent  remainders,  and  it  is  a  well 
known  and  general  rule,  that  a  limitation  over  shall  never 
be  construed  as  an  executory  devise,  where  there  is  a  pre- 
ceding estate  of  freehold  sufficient  to  support  a  remainder. 
The  distinction  between  a  vested  and  contingent  remain- 
der is,  that  the  one  takes  place  where  an  estate  is  invaria- 
bly fixed,  and  is  to  remain  to  a  determinate  person  after  the 
particular  estate  is  spent;  and  the  latter  isj  where  the  es- 
tate in  remainder  is  limited  to  take  effect  either  to  a  du- 
bious and  uncertain  person,  or  on  a  doubtful  and  uncertain 
event,  so  that  the  particular  estate  may  chance  to  be  de- 
termined, and  the  remainder  never  take  effect;  and  it  is 
quite  clear,  that  tb.e  estate  limited  to  the  plaintiff,  fFiUiam 
Hasker,  was  of  the  latter  description,  as  there  was  no  is- 
sue or  person  in  ei^.when  the  limitation  over  was  cre- 
ated, so  as  to  constitute  a  vested  remainder.  If  the  word 
or  were  to  be  used  disjunctively,  and  William  Hasher  had 
married  and  died  before  twenty-one,  leaving  issue,  such 
*  issue  would  be  wholly  unprovided  for,  which  could  never 
have  been  the  intention  of  the  devisor;  and  if  the  remain- 
ders oyer  c^b^^consVlered  aa  vested,  the  word^  he  should 
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otfM  i4#  m§e  of  HHmJtjfMmm  ytm%,  woold  be  tuperfluouftg  J^ 
w^moMt  \m  ttruck  out  altogether.  But  if  the  woid  or 
be  iced  as  oncf,  or  rqected,  it  wiU  not  only  earry  into  ^ 
feet  the  intentaoD  of  the  testator,  but  not  violate  any  fgdo/^ 
nd  role  of  hiw  by  which  such  iuppoaed  intent  might  be  ef* 
fectuated.  In  Fnc9  v.  IfafU  (a)»  where  the  testator  de« 
viaed  knda  and  chattels  to  his  wife  tiU  his  son  John  should 
attainfairteen;  and  if  she  should  die  before  that  time,  then 
to  the  son,  his  heirs  and  assigns  for  ever;  and  in  case  his 
son  should  4ie  before  he  should  attain  the  age  of  twenty- 
one  years,  or  have  issue  of  his  body  lawfully  begotten 
living,  then  over:  tiie  Court  read  the  vrord  or  cot^unctively; 
nd  die  mother  having  died  after  the  son  had  attained 
fourteen,  and  before  he  had  attained  twenty-one ;  and  the 
son  havii^  afterwarda  attained  that  age,  and  died  without 
issoey  judgment  was  given  for  his  heir  against  the  devisee 
over.  In  Samlk  r.  G«mwd(i),  the  word  or  was  constnir 
ed  in  a  conjunctive  s^nse  as  and.  In  Barker  v.  Sure^ 
iSses  (c),  where  a  testator  gave  certain  premises  to  his  grand- 
son, his  heirs  and  assigns,  but  in  case  he  died  before  tw«i* 
ty-cme  or  mameigey  and  without  issue,  then  over : — the 
Couzt  rejected  the  word  or,  and  said,  they  would  read  the 
wiD  aa  if  he  died  before  twenty-one,  unmarried,  and  without 
issue.  And  in  Wright  d.  BurriU  v.  Kemp  (d),  the  Court, 
in  order  to  efectuate  the  mtention  of  the  parties,  construed 
the  word  or  to  mean  and  m  a  surrender  of  copyhold  pre* 
mises  as  wdlas  in  a  will.  In  Fairfield  d.  Hawheeworth  v. 
Morgan  {e},  where  A.  being  seised  of  lands  holden  upon, 
leases  for  lives,  devised  to  B.,  his  brother,  all  his  real  and 
freehold  estates,  subject  to  an  annuity  to  his  mother  for 
her  life,  '*  but  in  case  &  should  die  before  he  attained  the 
age  of  twenty-one  years,  or  without  issue  living  at  his 
death,"*  to.  his  mother  for  ever:  ^.  died,  and  B»  entered 

(a)  Polkxf.  645.  (b)  Cro.  Eliz.  626.  (c)  2 Stra.  1 1 75. 

(d)  3  Term  Rep.  470.  (e)  2  New  Rep.  38. 
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}^^       into  posaefision  of  the  devised   premises,  and  attained 
the  age  of  twenty-one,  but  died  without  issue:   it  was 
held,  that  the  word  '*  or**  in  the  devise  over,  must  be  con- 
strued as  ''  and;  **  and  that  the  mother  took  nothing  upon 
the  death  of  J3.    In  that  case,  all  the  previous  authorities 
were  collected,  and  SirJiames  Jlfansfield  observed  (a),  '^  that 
i£B.  had  had  children,  and  had  died  a  day  before  he  at- 
tained the  age  of  twenty-one,  those  children  could  not  have 
taken  or  been  at  ail  benefited  by  the  estate,  but  that  it  must 
have  gone  over  to  the  mother.**  So  here,  if  the  plaintiff  had 
married,  and  died  before  twenty-one,  leaving  issue,  if  the 
cmistruction  contended  for  by  the  defendants  were  to  pre- 
vail, such  issue  would  be  altogether  barred.    In  JEasiman 
V.  Baker  (b),  an  executory  devise  over,  contingent  in  case 
t/.  B.  shall  die  and  not  attain  the  age  of  twenty-one,  or 
having  no  issue,  is  defeated  either  by  «/•  B.  attaining 
twen^-one,  or  by  his  having  issue; — there  the  testator  de- 
vised to  his  daughter  all  his  right,  title,  and  property  in  a 
certain  messuage  in  fee,  but  that  if  she  should  die  and  not 
attain  twenty-one,  or  without  bsue,  then  over.    Sir  James 
Mansfield  in  delivering  the  judgment  of  the  Court,  said, 
that ''  the  question  was,  whether  the  word  or  meant  and? 
That  according  to  Fairfield  v.  Morgan,  and  other  cases, 
it  must;  because,  if  it  did  not,  it  followed,  that  upon  the 
contingency  of  the  daughter  dying,  having  issue,  but  not 
having  attained  the  age  of  twenty-one  years,  the  estate 
would  pass  over  from  her  children,  which  could  never  be 
the  testator's  intention.    In  Crump  d.  Woolley  v.  Nor- 
wood {c),  where  A.  devised  to  his  wife  for  life,  and  then 
to  his  three  nephews,  as  tenants  in  common ;  and  after  their 
respective  deaths,  he  devised  the  shares  of  him  or  them  so 
dying  to  the  heirs  of  his  and  their  body,  &c.  and  if  any  of 
his  said  nephews  should  die,  leaving  no  issue,  or  leaving 


(tf)  2  New  Rep.  56.  {b)  1  Taunt.  174. 

(c)  2  MarsL  161.  y.  C.  7  Taunt.  362. 
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iuae,  they  should  die  under  twentjr-one,  he  deviied  the       J884 
shoe  of  hhn  or  than  so  dying  to  the  surmors,  and  the 
bciTi  of  their  bodies:— It  was  held,  that  the  limitation  omti 
ID  the  erent  of  the  nephews  dymg,  &c.  was  not  an  exeeo* 
torj  deriae,  but  a  contingent  remainder  witfi  a  double 
aspect    And  Lord  Chief  Justice  GibbM^  m  delirering  the 
judgment  of  the  Court,  referred  to  the  case  of  Dd^  d.  Daoff 
T.  BHrn9mU{a\  and  adopted  the  reasoning  there  kid  down 
fajL<»df€fqfCNiyas  to  subsequent  limitations  being  conYerl* 
ed  into  ocmtingent  remainders;  which,  his  Lordship  ob- 
served,  depended  on  Ae  particular  estate  given  to  the  de- 
visee, by  whkh  the  contingent  estates  were  supported, 
which  having  been  destroyed  before  they  were  capable  of 
tikmg  efieet,  they  were  also  destroyed  with  it.    So  herOf 
die  finntatioii  expectant  upon  the  termination  of  the  plain- 
tiflTs  fife  estate,  depended  entirely  upon  the  particular 
estate  given  to  him,  and  must  consequently  be  considered 
in  the  nature  of  a  contingent  remainder.    In  CoUimsom  v* 
Wrigki{b),  where  a  testetor  devised  to  B.,  his  son  and 
heir;  and  if  he  died  before   twenty-one,  and  without 
issue  of  his  body  then  living,  the  remainder  over,  and 
Bm  smrived  twenty-one: — it  was  held,  that  he  had  a 
fee-simple  immediately,  as  the  estate  tail  was  limited  to 
arise  on  a  contingency  subsequent.    So,  in  1  Equity  Ca$e9 
Abridged  {i^^  where  the  testetor  devised  land  to  his  wife 
tin  his  son  came  to  twenty-one,  and  then  that  he  should 
have  the  lands  to  him  and  his  heirs,  and  if  he  died 
without  issue  before  twenty-one,  then  to  testator's  daugb- 
ter  and  her  heirs;  it  was  held  to  be  a  good  executory 
devise  to  the  daughter,  if  the  contingency  happened;  and 
that  in  the  mean  time,  the  fee  descended  to  the  son, 
and  if  he  attained  twenty-one,    though    he  afterwards 
died  without  issue,  or  if  he  should  leave  issue,  though 
he  died  before  twenty-one,  yet  the  daughter  was  not  to 

(«)  6  Tf  rm  Rep.  30.  (A)  1  Sid.  148.  (r)  P«H(e  188,  pL  8. 
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^^^  .       htfve  the  lands ;  because  he  was  to  die  without  issue  and  be- 
fore twenty-CHie,  to  entitle  her  to  take. — Borastoris  case  (a), 
has  established  the  principle,  that  where  an  absolute  pro- 
perty in  lands  is  given,  and  a  particular  interest  in  the  mean 
time,  as  until  the  devisee  shall  come  of  age,  the  particu- 
lar interest  operates  only  as  an  exception  out  of  the  de- 
vise which  is  so  made  subject  to  it,  and  the  estate  vests  in 
*     him  immediately,  subject  to  such  particular  interest.    So 
here,  as  the  estate  was  devised  to  the  plamtiff,  William 
Hasker,  as  soon  as  he  attained  his  age  of  twenty-one  years, 
for  the  term  of  his  life,  he  took  a  vested  interest  on  the 
decease  of  the  testator,  although  he  was  not  to  come  into 
possession  of  his  life-estate    until  he  had  attained  the 
age  of  twenty-one.     Although  in  the  case  of  Brownsword 
V.  Edwards  (i),  where  there  was  a  devise  to  two  trustees 
and  their  heirs,  to  receive  the  rents  until  JB.  should  attain 
twenty-one,  and  if  J3.  should  attain  twenty-one,  or  have 
issue,  then  to  B.  and  the  heirs  of  his  body ;  but  if  B.  should 
happen  to  die  before  twenty-cme,  and  without  issue,  re- 
mainder over ;  and  B.  attained  his  age  of  twenty-one,  and 
afterwards  died  without  issue.  Lord  Hardwicke  consider- 
ing  the  word  and  as  used  for  or,  and  the  condition  as  dis- 
junctive, instead  of  copulative,  decreed  that  the  remainder 
over  should  take  effect,  upon  the  apparent  intent  of  the 
testator,  that  it  should  take  place,  either  in  default  of  B.^s 
attaining  twenty-one,  or  on  his  dying  without  issue ;  yet  no 
reliance  is  to  be  placed  on  that  oase,  as  there  the  testator 
used  the  word  or  in  the  antecedent  part  of  the  clause,  and 
the  word  and  crept  in.  by  mistake  in  the  latter,  which  alone 
gave  rise  to  the  argument*    Although  in  Doe  d.  Usher 
v«»  Jessop  ((c),  where,  under  a  devise  to  A.^  and  the  heirs  of 
his  body,  and  if  he  died  before  twenty-one^  and  without 
issue,  thea  over,  it  was  held,  that  ^.    having  attained 
twenty-onct  the  limitaticms  over  did  not  take  effect,  be- 

(«)  3 Rep.  19  {b)2  Vcs.  Jiin.  243.  (r)  12 East,  288. 
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cause,  by  the  natural  senBe  of  the  word  and^  they  were  siS^ 
nude  to  depend  on  the  happening  of  both  events,  t/ts.  the 
scNd's  dying  before  twenty-one,  and  without  issue ;  and  un» 
less  the  Court  had  so  construed  that  word,  it  would  have 
worked  an  injury  to  the  issue  of  the  devisee,  although  he 
was  a  natural  son  of  the  testator. 

Mr.  Seijt.  Boiianyuei  for  the  defendants,  contendedi 
that  the  limitation  over,  expectant  upon  the  determinatMHi 
of  the  plaintiff's  estate,  was  a  vested  remainder,  to  take  et^ 
feet  after  the  expiration  of  his  life-estate  and  the  estates 
tail  to  his  children.  This  wiU  not  only  be  consistent  with 
principle,  and  the  manifest  intention  of  the  testator,  but 
will  not  violate  any  rule  of  law;  his  main  object  being,  that 
his  property  should  be  divided  into  four  parts,  and  that 
each  of  his  great  nephews  should  take  an  estate  for  life,  with 
remainder  in  strict  settlement  to  each  of  their  children  in 
tail;  and  although  each  of  such  nephews  might  have  taken 
a  vested  interest  under  the  former  part  of  the  will,  yet,  by 
the  terms  of  the  proviso,  it  is  quite  clear,  that  none  of 
them  were  to  take  or  have  any  control  over  the  estate 
devised,  until  they  arrived  at  the  age  of  twenty^one.  So, 
in  case  either  of  them  had  died  before  he  attained  that  age, 
or  without  leaving  lawful  issue,  then  the  estate  so  devised 
to  the  deceased,  was  to  go  over  to  the  surviving  great  nephew 
or  nephews,  when  he  or  they  should  attain  the  age  of  twen- 
ty-one. It  is  perfectly  clear,  that  the  surviving  great  ne- 
phews were  not  to  take  any  thing,  if  there  were  issue  Uviog 
of  either  of  the  deceased  great  nephews ;  neither  was  the  heir 
at  law  to  take,  if  there  were  issue  of  any  of  the  testator's  great 
^phews.  This  case  does  notVuse  any  speculative  di£S<* 
culty,  as  it  is  not  unreasonable  to  suppose,  that  the  teatatoi 
wished  to  prevent  the  plaintiff,  or  either  of  his  great  ne- 
phews, from  forming  an  early  marriage ;  and  if  he  had  died 
without  having  arrived  at  the  age  of  twenty-one  or  leaving 
issue,  his  next  brother  would  have  been  entitled  to  take  on 
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}S^^  his  death.  Had  then  the  plaintifF  an  indefeasible  estate? 
It  is  clear  he  had  not;  as  the  remainder  was  vested  in  the 
survivors  or  survivor  of  the  great  nephews  of  the  testator, 
who  were  all  in  esse  at  the  time  he  made  his  will.  If  an  es- 
tate be  limited  toA.B,  for  Ufe^  remainder  to  all  his  children 
successively  in  tail,  remainder  to  C.  D.,  remainder  to  E.  JP., 
although  it  might  be  improbable^  if  not  impossible,  that  the 
latter  might  survive  to  take  any  benefit  under  the  will,  still 
it  would  be  a  vested  remainder.  Here  the  word  or  must  be 
construed  in  its  disjunctive  or  natural  sense,  and  there  is  no 
reason  for  rejecting  or  reading  it  conjunctively,  there  being 
no  case  where  it  has  received  such  a  construction,  except 
where  the  first  devisee  took  an  estate  in  fee.  Price  v.  Hunt, 
and  all  the  other  cases  which  followed  it,  were  founded 
upon  the  same  principle,  and  decided  on  the  ground  of 
best  effectuating  the  intention  of  the  testator : — and  unless 
the  construction  adopted  had  prevailed,  the  heirs  of  such 
fijrst  taker  would  have  been  completely  barred:  and  in 
that  case  the  devise  was  to  the  testator^s  son,  his  heirs 
and  assigns  for  ever.  Here,  however,  the  Court  will  con- 
strue the  words  of  the  limitation  in  the  alternative,  viz. 
**  either  of  the  great  nephews,  dying  before  they  should 
attain  twenty-one  or  without  issue,"  as  being  descriptive  of 
the  events  in  which  the  preceding  estates  would  fail,  and  as 
conveying  a  remainder  afler  they  had  naturally  expired. 
Although  the  expressions  used  by  the  testator  may  be  in- 
accurate, still  his  intention  is  plain,  vizi  to  grant  an  es- 
tate for  life  to  the  first  taker,  if  he  should  attain  twenty- 
one,  and  if  he  did  not  arrive  to  that  age,  or  leave  issue, 
he  was  to  take  nothing.  The  case  of  Broivmword  v.  Ed- 
wards appears  to  be  ei^essly  in  point,  where  Lord 
Hardwicke  not  only  considered  a  limitation  similar  to  the 
present  in  terms,  as  a  vested  remainder,  but  construed  the 
word  and  as  or^  in  order  to  give  effect  to  such  remainder. 
The  principle  of  that  decision  was  recognized  in  Doe  d. 
Usher  V.  Jessopi  where  the  word  and  was  con.«;trued  by 
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the  Court  in  it8  natand  and  copulatiye  sense^  in  order  to  >j^^ 
gtreeflfect  to  the  obviouB  meaning  of  the  testator;  and 
hofdEllenboraugh  there  said  (a),  that  the  distinction -seem- 
ed to  be^  that  the  Hmitation  over  in  Broumswordy.  Edwards 
was  in  finTourbf  a  daughter ,  who  without  such  a  construction 
as  was  diere  put  on  the  word  and,  would  have  been  left 
wi&out  any  provision ;  and  in  Doe  v.  Jeuop^  the  limitation 
over  was  to  Other  reUtions.  But  his  Liordship  observed, 
that ''  diere  was  a  rule  of  common  sense  as  strong  as  an  j  case 
could  be»  that  words  in  a  will  are  to  be  construed  according 
to  their  natural  sense,  unless  some  obvious  inconvenience  or 
vDCoagnAy  would  result  from  so  construing  them.**  Here, 
Aerefore,  the  word  or  in  the  limitation  must  be  taken  in  its 
dii^unetive  sense,  and  if  ihe  plaintiff  had  died  under  twenty- 
one  and  leaving  issue,  they  would  have  been  provided  for  by 
the  express  terms  of  thedevise  in  the  former  part  of  the  will. 

[Lord  CSiief  Justice  Gifford. — If  the  word  or  in  the  limi* 
tation  is  to  be  construed  disjunctively,  or  the  remainders 
over  are  to  be  considered  as  vested,  the  Court  must  alto- 
gether reject  or  strike  out  the  words  **  before  he  or  they 
should  attain  the  age  of  twenty-one.**] 

Theciicimislaiioe  of  the  devisor's  having  used  the  words 
'^  when  he  Aonkl  attain  his  age  of  twenty-one,"  in  the  de- 
viies  to  the  fiwnr  great  nephoMrs  in  the  former  part  of  the  will, 
such  words  must  be  taken  as  descriptive  of  the  time  when 
they  would  be  entitled  to  take  possession  of  the  estates  de- 
vised to  them;  so  they  might,  however  unnecessarily,  have 
been  introduced  in  thelimitation  over  as  describingthe  event 
in  which  the  limitation  to  the  first  taker  for  life  would  fail. 
Even  if  the  word  or  cannot  be  construed  in  its  disjunctive 
sense,  it  cannot  be  rqected,  and  although  in  Wrighiy.Kemp, 
the  Court  dmstmed  tiiat  word  to  mean  and,  yet  it  must 
be  considered,  that  it  was  the  case  of  a  surrender  of  a  co- 
pyhold, and  not  c^  a  wUl ;  and  whenever  it  has  been  so 

(«)  12  Eait,  293. 
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^824^^  construed  in  an  instrument  of  the  latter  description,  the  de- 
vise has  been  to  the  first  taker  in  fee.  There^  the  surrender 
was  to  the  use  of  surrenderor  for  lifci  and  after  his  decease 
to  the  use  of  his  wife  during  her  widowhood ;  and  oti  her 
marriage,  then  to  the  use  of  W.  W.  an  illegitimate  son  for 
Ufe^  remainder  to  the  issue  of  his  body  lawfiiUy  begotten ; 
with  a  proviso  that  in  case  he  should  die  in  the  Ufe-time  of 
the  surrenderor,  or  without  issue,  then  all  the  surrendered 
premises  should  go  to  the  right  heirs  of  the  surrenderor 
in  fee,  and  W.  W.  died  leaving  issue  in  theiife4ime  of  the 
surrenderor ;  so  that,  if  the  word  dr  had  not  hetmsatutru^ 
ed  conjunctively,  the  surrender  would  have  beeft  without 
effect ;  and  the  manifest  intention  of  the  sarrenderor  was 
to  reserve  a  life  estate  to  himself,  then  to  his  widow  during 
her  widowhood,  and  then  to  his  son  ^.  i9^.  and  his  wrue. 
The  case  of  Crump  d.  ffoolley  v.  Norwood,  does  not  ap- 
pear to  be  applicable  to  the  present,  as  there  the  devise 
was  to  the  testator's  three  nephews  for  Kfe,  and  after  their 
decease,  to  their  heirs.  And  in  Doe  d.  Ikofy  v.  Burnsall, 
the  devise  to  the  children  of  the  testatop's  meee  depended 
entirely  on  the  particular  estate  ghren  to  hetf  •  Even  if  this 
were  not  to  be  considered  a  vested  remainder,  bnt  an  ex- 
ecutory devise,  the  objection  raised  by  the  defendants  to 
the  plaintiff's  title  would  be  equally  good ;  but  m  well  on  the 
construction  of  the  whole  of  the  will  (none  of  the  words  of 
which  can  be  altered),  as  on  the  authority  of  Brownsword 
V.  Edwards,  the  limitation  in  question  must  be  considered 
asa  vested  remainder. 

Mr*  SerjL  Pell  in  reply. — If  the  constructi<m  contended 
for  by  the  defimdant^  were  to  prevail,  the  Court  must  alto- 
gether expunge  the  words,  in  case  either  or  any  of  the  sons 
of  the  testator's  nephew  should  happen  to  die  hefofre  he  or 
they  should  attain  the  age  of  twenty-^ne  years;  but 
that  is  equally  as  important  as  their  dying  without  leaving 
issue:  the  word  or  therefore  must  be  read  in  its  conjunc- 
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tire  »en»e,  or  be  altogether  omitted.    The  tettator  might        1^^ 
have  considered  the  probability  of  the  death  of  one  of  hit 
great  nephews  before  he  attained  twenty-one ;  and  if  he 
had  iMue  before  Jie* arrived  at  that  age,  it  is  clear ,  that  ho 
intended  that  they  should  have  been  provided  for,  and  not 
xbat  the  estate  should  go  over.     In  Doe  d.  Usher  v.  Jes- 
Jiy,  Lord  Ellenborough^  during  the  argument,  where  it 
^as  submitted  that  the  Courts  had  in  many  cases  read  the 
wond  omF  a#  of,  ai^d  or  as  and^  according  as  the  one  or  other 
cops^cdon  would  best  effectuate  the  intention  of  the  tes- 
tator, said  (a),  V I  should  suppose  the  natural  intention  of 
tiie  testator^as,  that  if  the  son  attained  twenty-one,  he  should 
'  li^ve  the  power  of  disposing  of  the  estate ;  and  that  if  he 
^ed  before  twentyH^ne^  leaving  issue,  the  issue  should 
take.***  Tbikt  is  directly  applicable  to  the  present  case,  and 
as  such  a  construction  would  best  ejBectuate  the  intention 
of  the  testatoi^it  must  consequently  prevail  The  true  dis* 
tinction   to  be   taken   between  a  vested  and  contingent 
remainder^  is  that  even  where  an  estate  in  remainder  is 
limited  to  take  effect  on  an  uncertain  event,  or  to  a  person 
not  in  eBse^  it  most  be  considered  as  contingent.     If  there- 
fore the  word  or  be  taken  conjunctively,  or  rejected,  it  is 
quite  clear  that  the  limitations  over  are  in  the  nature  of  a 
contingent  remainder.    Independently  of  the  expiration  of 
the  precedmg  estates  given  to  the  plaintiif  and  other  great 
nephews  of  the  testator,  the  limitations  over  were  not  to 
take  effect  on  the  death  of  the  first  taker,  or  cither  of 
them,  but  on  an  uncertain  event,  entirely  independent  of  it, 
riz.  their  dying  under  twenty-one,    and  without  issue. 
That  construction  will  be  conformable  to  the  weight  of 
authority,  in  which  the  Courts  have  ahnost  uniformly  con- 
strued  a  disjunctive  into  a  conjunctive,  in  order  to  effectu- 
ate the  intention  of  the  party,  or  to  correct  an  apparent 

(c)  12  East,  391. 
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}p^\       blunder,  and  make  sense  of  what  would  otherwise  be  con- 
sidered as  nugatory  and  absurd. 

The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice  Chancellor — 

This  case  has  been  argued  before  us.  We  have  con- 
sidered the  same>  and  are  of  opinion,  that  the  plaintiff, 
under  and  by  virtue  of  the  said  will  of  the  said  John  Hask" 
er,  the  said  indenture  of  demise  of  the  1st  January ,  1817, 
the  said  indenture  of  feoffment  of  the  3d  •/iantcary,  1817, 
and  the  said  fine  levied  in  pursuance  of  the  covenant  con- 
tained in  the  said  last  mentioned  indenture,  acquired  an 
absolute  estate  of  inheritance  in  fee-simple,  of  and  in  the 
hereditaments,  discharged  from  the  remainders  limited  and 
created  by  the  will  of  the  said  testator,  John  Hasker. 

It  was  not  contended  before  us,  that  the  said  will  con- 
tained any  executory  devise  or  devises  aftcfcting  the  said 
hereditaments. 

GlFFORO. 

J.  A.  Park. 

J.  BURROUGU. 
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IN  THE  KING'S  BENCH  CHAMBER. 


The  King  r.  Dale,  and  two  Othrru. 

[Crowfi  Case  reserved  for  the  opinimi  of  the  Uvehe 

Judges.] 

1  HE  prisoner  Dale  was  tried  and  convicted  of  murder,  Wh«re  in  an 
before  Charles  fFarren,  Esq.  Chief  Justice  of  Chester,  at  iSSS^t*^ 
tbelast  assizes  for  Chester ,  upon  the  following  indictment : —  ^*8«^'  ****^ 

tn€  piisoD6rt, 
(three  in  nom- 

Cheshire.     The  jurors  for  our  lord  the  king,  upon  their  uin'stonet  ofnu 
oath  present,  that  Joseph  Dale,  late  of,  &c.  labourer,  John  "^[^^^ 
Piatt,  late  of,  &c.  labourer,  and  Charles  Taylor,  late  of,  ^^^  ^^^^  ^^ 

,  and  held,  in 

&c.  labourer,  not  having  the  fear  of  God  before  their  eyes,  and  upon  the 
but  being  moved  and  seduced  by  the  instigation  of  the  |,^^  JJ^^  j^/ 
devil,  on  the  16th  July,  4  Geo.  4,  with  force  and  arms,  at,  c«*»«^t  did  cast 

*  and  throw,  and 

Sec.  in  and  upon  one   William  Wood,  in  the  peace,  &c.  that  they  with 
then  and  there  being,  feloniously,  wilfully,  and  of  their  taid.toatafore- 
malice  aforethought,  did  make  an  assault,  and  that  the  JJro^^dW** 
said  Joseph  Dale,  John  Piatt,  and  Charles  Taylor,  with  *^^^  «»»«  de- 

,  ceased,  then  and 

certatn  stones  of  no  value,  which  they  the  said  Joseph  there  giving  to 
Dale,  John  Piatt,  and  Charles  Taylor,  in  their  rt^A/ hands  in^anVthro'ir 
then  and  there  had  and  held,  in  and  upon  the  hack  part  Jn^oftheiaia 

'  ^  '  atones,  a  roonaJ 

of  the  head  of  him  the  said  JFilliam  fFbod,  then  and  there  wound,  &c.:— 
feloniously,  wilfully,  and  of  their  malice  aforethought,  did  in  arrest  of 
cast  and  throw,  and  that  the  said  Joseph  Dale,  John  {Se^o*unds**Lt 
Piatt,  and  Charles  Taylor,  with  the  stones  aforesaid,  so  the  number  of 

stones  should 

as  aforesaid  cast  and  thrown,  the  aforesaid  William  JVood,  hare  been  sei 

out;    that  it 
should  have 
been  slated  in  what  hand  they  were  held  by  each  of  tlie  prisoners;  and  thnt  the  mode  of  eauMH); 
(be  death  was  not  prope/iy  stated: — Held,  that  taking  the  whole  of  the  indictment  together,  it»u'< 
iiciently  shewed  that  the  death  was  occasioned  by  stones  wluch  the  priHouers  threw,  and  Uiat 
t^  verbs  cos/  and  throm  might  be  considered  as  used  in  their  neuter  icnse, 

c2 
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-J^tl-        ^"  *"^  "P^"  ^^^  ^^^'^  P^''^  ^f  ^^c  head  of  him  the  said 
T!..  ivivo       JFilUam  Ifood,  then  and  there  feloniously,  wilfully,  and 
D.rp.  of  their  malice  aforetliought,  did  strike,  penetrate,  and 

wound,  then  and  there  giving  to  the  said  JVilliam  ff^oodf 
by  the  casting  and  throwing  of  the  stones  aforesaid,  in  and 
upon  the  back  part  of  the  head  of  him  the  said  William 
Woody  one  mortal  wound,  bruise,  fracture,  and  contusion, 
of  the  breadth  of  one  inch,  and  of  the  depth  of  half  an 
inch,  of  which  said  mortal  wound,  bruise,  fracture,  and 
contusion,  he  the  said  William  Wood  then  and  there  in- 
stantly died.  And  so  tlie  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  Joseph  Dale,  John  Piatt, 
and  Charles  Taylor,  him  the  said  JViUiam  Wood,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  wilfully, 
and  of  their  malice  aforethought,  did  kill  and  murder, 
against  the  peace,  &c. 

On  the  verdict  of  guilty  being  recorded,  Mr.  D.  F.  Jones 
moyed  in  arrest  of  judgment,  that  the  indictment  was  defec- 
tive in  form,  on  the  following  grounds:  First,  that  after  the 
words  "  certain  stones,^  there  should  have  been  a  videlicet 
mentioning  the  number  of  the  stones.  SeconcUy,  that  it  was 
not  expressed  in  what  hand  they  were  held  by  each  of  the 
defendants.  And  lastly,  that  the  mode  of  causing  the  death 
was  not  properly  stated. 

Judgment  was  accordingly  respited,  and  the  above  points 
reserved  for  the  consideration  of  the  twelve  Judges,  and 
were  now  argued  for  the  prisoner  Dale,  by  Mr.  D.  Fm  Jones, 
who  submitted,  that  as  to  the  first,  it  was  indispensably 
necessary,  that  the  specific  quantity  or  number  of  the 
stones  thrown  should  have  been  alleged  or  set  forth  on 
the  face  of  the  indictment.  However  technical  this  objec- 
tion might  at  first  appear,  still,  in  criminal  pleading,  the 
greatest  nicety  and  precision  is  required ;  and  Lord  Mans- 
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field  in  the  case  of  The  King  v.  Beech  (a),  said^  *'  a  greater        jag4. 
strictness  is  required  in    criminal    prosecutions    than  in      Th«  Kiitu 
dril  cases ;  and  that  in  the  former,  a  defendant  was  allowed         DALt. 
to  take  advantage  of  nicer  exceptions/* — Besides,  the  ten- 
derness of  the  law  has  regard  to  the  life  of  the  subject,  and 
many  things  are  by  prescribed  form  required  to  be  alleged 
whkh  need  not  be  specifically  proved.     In  Hale's  Pleas 
of  the  Crown  (b),  it  is  said,  that  an  indictment  of  murder 
OT  manslaughter  hath  certainties  and  requisites  to  be  add- 
ed to  it  more  than  other  indictments ;  and  that  it  ought  to 
set  down  the  price  of  the  weapon  causing  the  death,  or 
else  say  nuUius  valoris,  as  the  weapon  is  a  deodand  for- 
feited to  the  king,  and  the  township  shall  be  charged  for 
the  value,  if  delivered  to  them.     So,  it  is  equally  necessary 
that  the  instruments  by  which  the  death  is  charged  should 
be  accurately  and  numerically  described,  in  order  that  the 
Court  might  judge  whether  they  were  such  as  would  oc- 
casion death ;  for  it  must  be  inferred,  that  one  instrument 
might  produce  death  by  one  blow  only,  whereas  it  might 
have    required  several  to    have  effected  it  by  stoning. 
WTienever  any  part  of  the  subject  matter  of  an  indict- 
ment is  in  the  plural  number,  it  must  be  strictly  attended 
to,  and  stated  numerically;    for  in  Hale's  Pleas  of  the 
Cr(nDn{c),  it  is  laid  down,  that  an  indictment  against  A. 
quodfelomc^  cepit  et  asportavit  bona  et  catalla  B.  with- 
out shewing  what  in  certain,  as  scilicet  unum  equum^  unum 
hotem,  Sfc.  is  not  good ;  and  the  number  of  things  stolen 
must  be  expressed,  therefore  it  is  not  sufficient  to  say, 
felonic^JiiratMs  est  oves  or  columbas  out  of  a  dove-cote,  or 
young  hawks  out  of  the  nest,  without  expressing  their  num- 
ber.— Secondly,  the  allegation  that  the  stones  were  held  by 
the  three  prisoners  in  their  right  hands,  was  uncertain  and 
indefinite,  and  did  not  point  out  with  sufficient  clearness  the 

(a)  1  Letfch'8  Or.  Ca.  dd  edit.  159. 
(*)  Vol.  II.  p.  1B5.  (r)  Vol.  II.  p.  182. 
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j^^  person  actuaOy  fttriking;  it  should  have  been  expressed  iit 
what  hand  the  stones  were  held  by  each:  for  although  the 
act  of  one  might  be  the  act  of  all,  and  proof  of  a  striking 
by  one  would  be  sufficient^  yet  the  individual  who  actually 
struck  should  be  pointed  out  with  certainty  on  the  face  of 
the  indictmenti  as  w^U  as  the  hand  in  which  the  instru* 
ment  causing  the  death  was  used.  In  Holers  Pleas  of 
the  Crown  (a),  it  is  stated^  that  in  an  indictment  for  mur- 
der»  it  is  necessary  to  declare  how  and  with  what  the  act 
was  done,  viz.  cum  qiiodam  gladio,  Sfc.  and  that  it  must 
be  also  shewn  in  what  hand  the  party  held  his  sword ;  and 
that  an  indictment  which  ran  thus :  that  cum  quodam  gla-^ 
dio,  quern  in  dextrdsud  tenuity  percussit^  without  saying  in 
dextrd  numu,  was  quashed  in  Cuppledick^s  case  (&).  Al- 
though in  Hale*s  Pleas  of  the  Crown  it  is  said  (c),  that  if 
A.  and  B.  are  indicted  for  murder,  and  it  is  laid  that  A. 
gave  the  stroke,  and  B.  was  present  aiding  and  abetting, 
yet  if  it  fallout  upon  evidence,  that  B.  gave  the  stroke, 
imd  A.  was  present  aiding  and  abetting,  it  maintains  the 
indictment;  and  Lord  Sofichar's  ca8e(d)  is  cited  in  support 
of  that  position;  yet  that  case  only  proved,  that  if  a  man 
be  indicted  as  accessory  to  two,  and  he  be  found  guilty  as 
accessory  to  one,  the  verdict  is  good.  It  is  also  inconsist- 
ent to  state  that  the  prisoners  gave  one  mortal  wound  by 
the  casting  of  stones,  for  there  cannot  be  one  striking  by 
several  persons. 

[Lord  Chief  Justice  Abbott. — ^It  is  very  possible  that 
ten  stones  may  produce  one  mortal  wound.] 

[Mr.  Justice  Bayley. — If  a  man  give  two  blows,  they 
may  only  produce  one  wound;  and  it  cannot  be  for  a  mo- 
ment supposed,  that  it  would  be  necessary  to  allege  the 
number  of  shots  in  a  gun,  and  they  receive  an  impetus 
from  the  gun  as  stones  thrown  by  the  hand.] 

Thirdly,  the  indictment  contains  no  direct  and  definite 

(«)  VoL  II.  p.  186.    (6)44Elij5.K.B.    (c)  Vol.  11. 185.    (rf)9Rcp.  119. 
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charge  as  to  the  act  by  which  the  death  was  caused  by  the 
prisoners,  for  it  merely  stated » that  they  with  certain  stones 
^f  DO  Talue,  did  cast  and  throw,  and  as  there  is  no  accusa*  d/lk. 
tive  case  in  the  sentence,  it  is  not  only  grammaticaUy  de- 
fectire,  but  altogether  inoperative  and  unintelligible.  The 
word  with  having  been  introduced,  cannot  be  rejected. 
The  whole  of  the  sentence,  therefore,  is  without  meaning, 
as  a  statement  that  A.  B.  with  stones  did  cast  and  throw, 
lias  no  rignification  whatever.  So  the  word  with  cannot 
be  supplied  if  it  has  been  improperly  or  accidentally  omit- 
ted; as  in  a  case  before  Mr.  Justice  Chambre^  at  the 
Spring  Assises  at  TbrA,  1806,  where  the  indictment 
stated,  that  the  prisoner  made  an  assault,  and  a  certain 
poker  beat  A.  J3.,  that  learned  Judge  held  it  to  be  bad  for 
leaving  out  the  word  with. 

[Mr.  Justice  Uolroyd. — The  verbs  east  and  throw  may 
be  used  either  in  an  active  or  neuter  sense,  as  to  throw  at 
backgammon,  or  with  dice,  or  to  cast  or  throw  with  a  net 
ioto  the  aea;  and  the  latter  part  of  this  indictment  shews 
that  they  had  been  used  in  the  latter  sense.] 

In  ordinary  acceptation  they  are  transitory  verbs,  and 
if  so,  they  cannot  be  turned  into  neuter ;  and  unless  the 
word  with  be  rejected,  there  is  no  specific  charge ;  and  as 
It  is  aruVe  that  indictments  which  concern  the  life  of  man, 
ought  to  be  framed  as  near  the  truth  as  may  be,  there 
should  be  no  ground  for  conjecture,  and  if  so,  the  mode  of 
causing  the  death  in  this  case  was  imperfectly  and  impro- 
perly stated. 

Mr.  J.  Park  was  to  have  argued  on  the  part  of  the 
Crown ;  but  the  Judges  were  unanimously  of  opinion,  that 
the  conviction  was  right. 

The  convict  was  afterwards  executed. 
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Thurtdixy, 
May  6th. 

I>ei>ositioQa  tak« 
•a  before  com- 
nuMioners  of 
bankrupt,  stat- 
ing that  a  trad- 
er promised  to 
meet  one  of  hia 
creditors  at  the 
ofiSce  of  his  so- 
licitors, in  order 
to  give  him  se- 
curity fora  debt, 
but  that  he  did 
not  attend  the 
appointment, 
but  altogether 
absented  him- 
telf,  are  not  of 
themselves  suffi- 
cient evidence  of 
the  commission 
of  an  act  of 
bankruptcy  un- 
der the  sUtute 
49  Geo,  3,  c, 
121,  s.  10,  as 
it  was  not  stat- 
ed that  he  ab- 
sented himself 
with  an  intent 
to  delay  such 
creditor. 


ToLEMANand  Another,  Assignees  of  Tucker,  a  Bankrupt, 

V,  Jones. 

X  HIS  was  an  action  of  trover,  and  brought  by  the  plain- 
tiffs, as  assignees  of  Tucker^  a  bankrupt. 

At  the  trial,  before  Mr.  Serjeant  Bosanquet,  at  the  last 
assizes  for  the  county  of  Somerset,  the  defendant  having, 
given  no  notice  of  an  intention  to  dispute  the  act  of  bank- 
ruptcy, the  plaintiffs  proceeded  to  estabhsh  it  by  putting 
in  the  depositions  taken  before  the  commissioners,  under 
the  statute  49  Geo.  3,  c.  121,  s.  10  (o).  These  depositions 
were  made  on  the  29th  and  oOth  July,  1 823,  and  stated 
in  substauce,^  that  a  person  called  at  the  house  of  the  bank- 
rupt, who  promised  to  meet  him  the  next  day  at  the  ofHce 
of  his  solicitors,  at  Bristol,  in  relation  to  his  giving  secu- 
rity for  a  debt  then  owing  by  him  to  the  deponent,  and 
which  was  over  due.  That  the  deponent  accordingly  at- 
tended at  the  attorney's  oflice  on  the  day  appointed,  and 
waited  there  a  considerable  time,  but  that  the  bankrupt 
did  not  attend,  but  altogether  absented  himself  from  tlie 
said  place  of  appointment. — This  being  the  only  evidence 
adduced  by  the  plaintiffs  to  shew  that  an  act  of  bankrupt- 
cy had  been  committed  by  Tuckei*,  the  learned  Serjeant 
directed  a  nonsuit,  on  the  ground  that  the  depositions  did 
iiot  contain  a  sufficient  allegation  of  the  bankrupt's  having 
absented  himself  with  an  intent  to  delay  his  creditors. 


Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi,  that 
this  nonsuit  might  be  set  aside,  and  a  new  trial  granted ; 
and  submitted,  that  the  statement  as  contained  in  the  de- 
positions was  primA  facie  evidence  of  an  act  of  bankruptcy 
by  Tucker,  on  the  ground  of  his  having  absented  himself 
with  an  intent  to  delay  his  creditors,  and  that  it  was  imma- 


^a)  See  thii  section,  8  B.Moor^y  538. 
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terial  for  this  purposei  whether  be  had  absented  hinmelf 
from  his  dwelhng-house,  or  from  a  place  where  he  had  ap- 
pointed to  meet  them.      And  he  rehed  on  the  case  of 
GimmmgAam  v.  Laing  (a),  where  it  was  heldi  that  the 
words  **  or  otherwise  to  absent  himself,*'  in  the  statutes 
13 JE&r.  c.  7,  and  1  Jac.  I,  c.  15,  are  not  confined  to  an 
absenting  firom  the  dwelling-liouse«  or  any  particular  place ; 
and  Lord  Chief  Justice  Gibhs  there  said  (b),  that  **  it  appear- 
ed tiiat  the  bankrupt  had  several  creditors,  at  the  sight  of 
whcHB,  he  frequently  left  his  occupation  on  the  Exchange, 
desiring  his  friend  to  say  that  he  was  not  there;  and  tiifX 
on  one  occasion,  he  broke  an  appointment  which  he  had 
made  with  a  creditor  to  meet  him  there ;  and  that  there 
could  not  be  stronger  evidence  of  a  man*s  absenting  him- 
self from  his  creditors."   So,  in  Chenoweih  v.  Hay  (c),  where 
a  trader  went  to  a  neighbour's  shop,  and  told  him  that  he 
expected  to  be  arrested;  and  as  he  was  about  to  leave  the 
shop,  on  being  informed  that  a  sherifTs  officer  was  go- 
ing towards  his  house,  he  retreated  into  the  back  shop  for 
concealment;  it  was  held  to  be  an  absenting  himself  with- 
in the  meaning  of  the  statutes,  ^*  otherwise  absenting  him- 
self with  intent  to  delay  creditors,"  although  it  was  not  a 
departure  from  his  dwelling-house,  and  although  it  ap- 
peared that  no  creditor  could  possibly  be  delayed  there- 
by.    There,  too,  the  place  where  the  bankrupt  concealed 
himself,  was  neither  the  place  of  his  trade,  nor  his  abode, 
nor  where  he   had  appointed  a  creditor  to  meet   him. 
Here,  however,  as  the  bankrupt  had  failed  in  keeping  an 
appointment  made  by  himself  for  the  purpose  of  securing 
a  debt  due  to  one  of  his  creditors,  it  was  of  itself  sufficient 
evidence  of  hb  having  absented  himself  with  an  intent  to 
delay  such  creditor,  so  as  to  constitute  an  act  of  bankruptcy. 

Lord  Chief  Justice  Best. — As  the  capital  of  traders 
may  be  soon  dissipated  or  easily  conveyed  out  of  the  reach 

•    »  2  Marsh.  236.        (b)  lb.  241.         (c)  1  Man.  &  Scl.  6/6. 
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l^t^       of  their  creditors^  whenever  men  in  trade  exhibit  proofs 
of  fraud  or  manifest  insolvency,  it  is  proper  that  their  cre- 
ditors should  have  a  prompt  mode  of  possessing  them- 
selves of  the  debtor's  property.   This  was  the  first,  and  for 
some  time,  the  only  object  of  the  bankrupt  laws.     But 
when  one  recollects  the  state  to  which  bankruptcy  re* 
duces  a  debtor,  that  it  strips  him  of  all  his  property,  sends 
him  and  his  family  from  their  home,  and  puts  a  stop  to  his 
business ;  a  man  ought  not  to  be  made  a  bankrupt  with- 
out some  proof  that  he  has  rendered  himself  an  object  of 
the  bankrupt  laws.    The  intent  to  delay  a  creditor,  (which 
is  proof  of  fraud  or  insolvency),  is  the  essence  of  the  act 
of  bankruptcy,  which  this  person  is  supposed  to  have  com- 
mitted. There  was  not  even  primd  facie  evidence  of  such  an 
intent.     It  was  only  proved,  that  he  made  an  appointment 
with  a  creditor  to  meet  him,  and  that  he  did  not  keep  that 
appointment.   If  a  jury  could,  without  more  evidence,  pre- 
sume that  he  broke  his  engagement  to  delay  his  creditor, 
there  are  very  few  in  the  commercial  world  that  could  be 
assured  they  were  not  bankrupts.    It  has  been  insisted, 
that  this  proof  was  sufficient  to  call  on  the  other  side  to 
shew,  that  something  had  occurred  to  prevent  the  sup- 
posed bankrupt  ftom  keeping  his  engagement,  and  so  re- 
but the  inference  of  an  intention  to  delay  a  creditor.    An 
inference  must  be  raised  before  it  can  be  required  that  it 
should  be  rebutted.    When  once  a  man  has  committed  an 
act  of  bankruptcy,  he  cannot  be  relieved  from  it  until 
he  has  discharged  every  debt  which  he  then  owed.    A 
docket  might  be  struck  against  him  when  it  was  too  late 
for  him  to  trust  to  his  own  memory,  much  less  to  prove  by 
witnesses  what  had  induced  him  not  to  keep  his  appoint- 
ment ;  and  thus  he  and  his  family  might  be  ruined  by  a  cir- 
cumstance that  had  been  occasioned  by  forgetfulness,  acci- 
dent, or  necessity.    In  the  cases  cited,  there  was  no  ques- 
tion as  to  the  intention  of  the  bankrupts :  the  points  in 
those  cases  wei*e,  whether  debtors,  by  avoiding  their  credit* 
ors  in  a  theatre,  or  in  a  house  which  was  not  the  dwelling- 
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house  of  the  debtor,  brought  themselves  within  thi«  cla^s 
of  acts  of  bankruptcy. 

Mr.  Justice  Park. — It  is  quite  clear,  that  a  mere  keep- 
ing house  will  not  of  itself  constitute  an  act  of  bankruptcy, 
unless  it  be  coupled  with  an  intent  to  delay  creditors. 
Although  the  statute  49  Geo.  3,  c.  121,  has  made  the  de- 
positions taken  before  the  conunissioners  receivable  as  evi- 
deace  to  establish  an  act  of  bankruptcy,  still  such  deposi- 
tions, when  adduced  as  evidence  of  such  an  act,  must  con- 
tam  on  the  face  of  them,  what,  if  unanswered,  would  amount 
to  a  clear  and  unequivocal  act  of  bankruptcy.  It  is  most 
fit,  that  persons  should  not  be  entrapped  into  situations 
which  would  render  them  amenable  to  the  bankrupt  laws. 
Is,  dierefore,  the  making  an  engagement  or  appointment, 
and  omitting  to  keep  it,  suflScient  evidence  of  an  act  of 
bankruptcy,  without  shewing  that  it  was  done  with  an  in- 
tent to  delay  creditors?  I  am  clearly  of  opinion,  that  it  is 
not;  and,  consequently,  that  there  is  nothing  on  the  face 
of  these  depositions  from  which  the  jury  could  collect  that 
the  bankrupt  absented  himself  with  such  an  intent. 

Mr.  Justice  Burrough. — The  case  of  Gimtningheun  v. 
Lmng^  diSen  materially  from  the  present,  as  there  the 
bankrupt  was  the  proprietor  of  a  theatre,  and  on  hearing  that 
a  sheriff's  officer  was  coming  to  look  for  him  there,  he  re- 
tired behind  the  scenes  to  avoid  him,  at  the  same  time  giv- 
ing orders  to  be  denied  to  him,  and  remaining  concealed 
until  the  officer  quitted  the  theatre.  Here,  however,  the 
bankrupt  merely  made  an  appointment  to  go  to  an  attorney's 
office  for  the  purpose  of  giving  security  to  one  of  his  cre- 
ditors, and  there  is  nothing  on  the  face  of  the  depositions  to 
diew,  that  he  absented  himself  with  an  intent  to  delay  him. 

Rule  refused. 
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Tku  day        HARRISON  V,  Allen  and  Others,  Executors  of  Young- 
Majf  6ti.  HUSBAND  (a). 

vthen  a  teiu-     -l  ^^^  ^^^  ^^  action  of  assumpsit,  and  brought  by  the 
tor,  who  had      plaintiff,  a  dealer  in  jewellery,  against  the  defendants,  as 

contracted  for       * 

jewellery  on  the  executoFS  of  Younghusbandt  for  the  breach  of  a  contract, 

ing  it  within  a  under  which  their  testator  had  purchased  a  quantity  of 

y^'  V*do*«o*  jewellery  of  the  plaintiff  on  the  following  terms,  viz,  to  be 

to  pay  a  certain  returned  within  a  twelvemonth,  and  if  not,  to  be  paid  for 

withtHterett!  at  a  certain  price  with  interest.    The  declaration  contain- 

Sery  nof  hav-  ®d  a  Special  count  on  the  contract,  in  which  no  notice  was 

ing  been  return-  taken  of  the  interest.     There  were  other  counts  for  coods 

ed,  the  vendor  ^  ^  "^ 

brought  an  ac-    sold  and  delivered,  for  interest  on  money  lent  and  for-» 

tion  against  his     .  i  ^u  i  j. 

executors  for  the  bome,  and  the  usual  money  counts. 

amount,  and  the       ^^  ^j^^  ^^al,  before  Mr.  Justice  Park,  at  Guildhall,  at 

only  counts  in  '  '  ' 

the  declaration    the  Sittings  after  the  last  Term,  the  plaintiff  failed  to  es- 

applicable  to  his 

demand,  were  tablish  his  demand  as  stated  in  the  first  count  of  the  de- 
souTandddU-'  claration,  and  as  no  evidence  was  adduced  to  prove  the 
▼ered,  andfor     contract  as  therein  laid,  it  was  abandoned;  but  the  jury 

interest  on  mo-  ^  ^     ^  •  ^f      j 

ney  lent  and  found  a  verdict  foT  the  plaintiff  on  the  other  counts,  dam- 

thejury'feunda  agcs  196/.,  the  amount  of  the  goods  furnished,  and  which 

Ium*deiiMmSld  ^*^  ^^^  ^®®"  returned,  together  with  60/.  as  interest  from 

with  interest:  the  144h  Murch,  1819,  (the  date  of  the  contract). 

The  Court  re- 
fused  to  disturb 

dsmagcsrid-^^       Mr,  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
J^°"^'^  h*'      ^^  verdict  might  be  set  aside,  and  a  new  trial  granted,  or 
the  contract  was  that  the  damages  might  be  reduced;  and  submitted,  that 
ought  to  have      ^  the  agreement  was  one  entire  contract,  it  should  have 
s^^laiT^d*^'*  been  declared    on   specially,  describing    it  as  an  indi- 
proved  as  laid,    visible  contract  for  the  payment  of  the  jewellery  with  in- 
terest, if  it  were  not  returned  within  a  twelvemonth  from 
the  time  it  was  supplied  to  the  testator;  and  as  the  spe- 
cial count  not  only  omitted  to  mention  the  interest,  but  as 

(a)  Sec  S,  C.  1  Carr.  &  Payne's  Ni.  Pri.  Cas.  235. 
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the  plaintiff  failed  to  substantiate  it,  or  proYe  the  contract         l&2^ 
as  therein  laid,  he  cannot  recover  for  one  part  of  the  con^ 
tract,  viz.  the  value  of  the  goods  sold  in  one  count,  and 
the  interest  in  another. 

[Mr.  Justice  Burrough. — In  Slack  v.  Locell  («),  where 
goods  were  sold  to  be  paid  for  by  a  bill  at  a  certain  date, 
it  W21S  held,  that  the  price  should  bear  interest  from  the 
day  when  the  bill  would  have  been  due,  and  that  such  in** 
terest  might  be  recovered  as  damages  on  a  special  count 
for  the  non-delivery  or  non-payment  of  the  bill;  hut  that, 
if,  in  such  a  case,  upon  a  general  count  for  goods  sold  and 
delivered,  the  jury  gave  the  price  and  interest  as  dam- 
ages, the  Court  would  not  set  aside  the  verdict.] 

At  all  events,  the  defendants  are  entitled  to  have  the 
damages  reduced  to  the  amount  of  the  price  of  the  goods, 
as  the  payment  of  interest  is  not  alleged  in  any  count 
of  the  declaration  to  have  constituted  or  formed  a  part  of 
the  contract  under  which  the  goods  were  furnished,  or 
agreed  to  be  purchased ;  and  the  case  of  Gordon  v»Swan{b)^ 
is  an  authority  to  shew,  that  where  a  plaintiff  declares 
generally  for  goods  sold  and  deUvered,  he  is  not  ientitled 
to  interest,  but  that  he  must  declare  specially  upon  the  con- 
tract; and  Lord  Ellenborougk  there  said, ''  that  the  giv- 
ing of  interest  should  be  confined  to  bills  of  exchange,  and 
such  hke  instruments,  and  to  agreements  reserving  inter- 
est."   Here,  therefore,  it  is  quite  clear,  that  the  plaintiff 
is  not  entitled  to  recover  interest  under  the  counts  for 
goods  sold  and  deUvered,  nor  on  the  count  for  interest  for 
money  lent  and  forborne ;  but,  as  the  contract  was  founded 
on  a  special  agreement,  which  was  indivisible  and  entire, 
it  should  have  been  declared  on  accordingly ;  and  as  there 
was  no  count  adapted  to  meet  the  whole  of  the  plaintiff's 
demand,  he  was  not  entiled  to  recover. 

(«)  3  Taiint.  157.  (6)  12  East.  419. 
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]^^  Lord   Chief  Justice   Best.— It  is  impossible  for  the 

Court  to  grant  a  new  trial  in  this  case.  The  verdict  is 
right  for  the  amount  of  the  principal  sum;  and  the  only 
question  now  is,  whether  it  ought  to  be  reduced,  as  far  as 
regards  the  sum  found  by  the  jury  for  interest.  If  in  point 
of  justice  the  plaintiff  had  obtained  a  verdict  for  alarger  sum 
than  he  was  entitled  to,  or  received  more  than  the  defend- 
ants were  bound  to  pay,  the  Court  would  think  it  right  to 
grant  the  rule  to  reduce  the  damages;  but  it  is  otherwise, 
for  by  the  express  agreement  entered  into  between  the  orig- 
inal parties,  it  is  quite  clear,  that  the  plaintiff  is  entitled  to 
interest,  which  distinguishes  this  case  from  that  of  Gordott 
V.  Swariy  where  there  was  no  stipulation  whatever  for  the 
payment  of  interest.  Here,  however,  the  defendant's  tes- 
tator purchased  jewellery  of  the  plaintiff*,  which  he  agreed 
to  return  withina  twelvemonth,  and  if  he  omitted  to  do  so, 
to  pay  for  it  at  a  certain  price  with  interest :  and  as  the 
goods  were  not  returned  within  that  period,  the  interest 
became  due  and  payable.  It  has  been  contended,  how- 
ever, that  there  is  no  count  in  the  declaration  expressly 
adapted  to  the  plaintiff's  case:  but  the  fifth  count  is 
framed  as  for  interest  due  on  money  lent  and  forborne. 
There  was  no  money  lent,  but  the  time  of  payment  of  mo- 
ney was  forborne,  and  when  the  Court  sees  that  the 
plaintiff  is  so  clearly  entitled  to  recover,  as  in  the  present 
case,  they  would  be  doing  the  defendants  an  injustice 
by  granting  the  rule,  as  it  would  have  the  effect  of  ren- 
dering them  liable  to  p<ay  the  50/.  with  the  accumulated 
costs  attendant  on  another  trial.  If,  however,  the  verdict 
had  been  given  for  one  shilling  more  than  the  plaintiff  was 
entitled  to  recover,  the  Court  would  act  accordingly ;  but 
here,  this  does  not  appear  to  have  been  the  fact ;  and  by 
refusing  this  rule,  we  only  oblige  the  defendants  to  pay 
what  injustice  they  ought  to  have  paid,  and  thereby  save 
them  the  tremendous  interest  of  accumulated  costs. 
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Mr.  Justice  Park. — The  only  t  ubstantial  ground  tot  the       .J^^. 
present  application  is,  that  there  is  no  count  in  the  dedaration        allmc 
adapted  to  the  particular  amount  the  pIainti£P was  entitled  to     h  laaisoK. 
recorer;  but  it  is  quite  clear,  that  the  defendants  are,  un- 
der the  circumstances^  liable  to  pay  interest;  and  if  the  plain* 
dff  were  to  bring  another  action,  it  is  equally  clear,  that  he 
would  be  entitled  to  recover,  and  the  record  in  this  suit 
could  not  be  pleaded  in  bar  to  such  action.     The  Court 
in  exercising  its  discretion  in  granting  a  new  trial,  is  bound 
to  see  that  justice  is  effected,  and  if  larger  damages  had 
been  given  by  the  jury  than  the  plaintiff  was  fairly  en- 
titled   to,   he  would    not   be  warranted  in  reaping  the 
fruits  of  them ;  but  it  appears  to  me,  that  justice  has  been 
done;  and,  consequently,  that  the  verdict  ought  not  to  be 
disturbed. 

Mr.  Justice  Burrouoh. — The  objection  here  does  not 
go  to  the  whole  of  the  record,  and  as  I  perfectly  concur 
with  my  Lord  Chief  Justice  and  my  brother  Park,  in 
thinking,  that  under  all  the  circumstances,  substantial 
justice  has  been  done  between  the  parties,  the  verdict 
found  by  the  jury  must  stand. 

Rule  refused. 


Gibson  r.  Minet  and  Others.  .      Afatf  7th. 

1  HIS  was  an  action  of  assumpsit  for  money  had  and  re-      where  the 
cei?ed,  and  brought  to  recover  the  sum  of  400/.  deposited  j^^aefen'danti 
with  the  defendants,  under  the  followinir  circunlstances : —  (*»*■  Ranker*), 

'  ®  to  hold  a  ccrtun 

At  the  trialt  before  Lord  Chief  Justice  Giffbrd,  at  Guild-  »um  of  money 

from  his  private 

'mcoodC,  at  the  dwpeail  of  /.  S.,  and  the  bankers  accepted  the  order ;  but  the  plaintifr  eountemianded 

it  befixe  an  J  actual  appropriation  or  payment  made: — Held,  that  luch  order  was  revocable,  and 

Ike  ddrodanta  haTing  paid  the  money  to  /.  S.  after  roch  countermand,  were  liable  to  the  plaintiff 

taaa  a^loo  for  momej  had  and  received. 
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1824^  Ao//,  at  the  Sittings  after  the  last  Term,  the  following 
facts  were  proved  by  admissions  between  the  parties, 
viz,  that  the  plaintiff  was  a  merchant  at  Cork,  and  kept 
a  cash  account  with  the  defendants,  who  were  bank- 
ers  in  London;  and  on  the  30th  June,  1822,  the  plain- 
tiff's account  being  made  up,  and  there  being  then  a  ba- 
lance of  543/.  7«.  lOrf.  in  his  favour,  he  delivered  to.one 
John  Mintem,  Junr.,  a  partner  in  the  house  of  J.  Min^^ 
tern  d$  Co.,  a  letter,  of  which  the  following  is  a  copy. 

"  JFaterford,  8th  July,  1822. 
"  Messrs.  Minet  and  Stride, 

'*  Gentlemen, — I  request  you  to  hold  over  400/.  from  mj 
private  account,  to  the  disposal  of  J.  Mintem  Sf   Co.  of 

^f"'f""S'  JViUiam  Gibson." 

Upon  this  letter  being  delivered,  on  the  13th  July,  by 
v«/.  Mint  em  f  Junr.,  to  Mr.  Stride,  one  of  the  defendants, 
he  wrote  in  pencil  on  the  debit  side  of  the  plaintiff's  ac- 
count in  the  ledger,  the  following  memorandum : — 

"  N.  B.  By  Mr.  Gibson's  letter  of  the  8th  July,  1 822, 400/. 
is  to  be  held  at  the  disposal  of  Messrs.  J.  Mintem  Sf  Co.** 

On  the  14th  September,  1822,  the  defendants  furnished 
the  plaintiff  with  his  account,  as  made  up  to  the  30th  June 
then  last,  giving  him  credit  for  543/.  7^.  lOd.,  and  at  the 
same  time  acknowledging  the  receipt  of  the  order  for  400/. 
in  favour  of,  and  to  be  held  at  the  disposal  of,  Mintem  Sf 
Co.,  but  without  debiting  the  plaintiff  for  the  amount.  On 
the  18th  March,  1823,  the  plaintiffhaving  ascertained  that 
the  above  sum  had  not  been  paid  over  to  Mintem  Sf  Co.,  he 
on  that  day^wrote  to  the  defendants  countermanding  the  or- 
der in  favour  of  Mintern  Sf  Co.,  and  stated,  that  it  was  only 
to  be  at  their  disposal  to  answer  losses  that  might  have 
occurred  in  a  speculation  which  had  since  turned  out  to  be 
successful ;  and  he  therefore  requested  the  defendants  that 
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diey  would  hold  the  400/.  to  his,  the  plaintiff's,  use.  On  the  ^i^ 
receipt  of  this  letter,  the  defendants  wrote  to  Messrs.  Min» 
tem  Sf  Co.f  requesting  their  directions;  and  they,  on  re« 
eeiving  the  defendants*  letter,  wrote  to  them,  and  desired 
Aem  to  place  the  400/.  to  the  credit  of  their  account ;  at 
the  same  time  saying,  that  they  should  have  directed  that 
simf  tohe  placed  to  their  credit  before,  but  that  they  were 
tnUBng  that  the  plaintiff  should  reap  the  benefit  of  inters 
est.  On  the  9th  of  Aprils  the  defendants  made  the  fol* 
lowing  entry  in  their  books — 

''  William  Gibson,  Dr.,  to  John  Mvitern  Sf  Co. 
*'  Transferred  per  order  in  an  old  letter  of  the  former, 
dated  8th  July  last,  now  first  desired  to  be  acted  upon 
bj  the  latter,  400//'— 

And  in  their  ledger  they  debited  the  plaintiff  to  that 
amount;  and  on  that  day  they  wrote  to  the  plaintiff,  enclos* 
inganextract  of  the  letter  of  Messrs.  Jlfifn/fm,  in  the  follow- 
ing terms : — 

^'  London,  9th  Jpnl,  18S3. 
Mr.  Wittiam  Oibson, 
Sir, — We  sent  to  our  friends  Messrs.  Miniem,  a  copy 
of  your  letter  of  the  I8th  March,  and  having  received  their 
answer,  we  hasten  to  transmit  you  the  annexed  extract, 
according  to  which  we  now  transfer  firom  your  account  the 
400/.  you  directed  to  be  held  at  their  disposal. 

Minet  and  Stride^ 

In  addition  to  the  above  facts,  a  witness  produced  on 
the  part  of  the  defendants,  proved,  that  at  the  time  J. 
Miniem,Junr»  delivered  the  letter  containing  the  plaintiff's 
order  to  the  defendant  Stride,  he  a^ked  Mintem  whether 
he  would  have  the  money  then?  to  which  he  answered,  no; 
but  that  he  wished  it  to  be  held  at  his  disposal,  to  which 
Stride  assented,  and  made  the  eijtry  as  above  stated. — His 
Lordship  left  it  to  the  jurj'  to  say,  whether  the  plaintiff's 

VOL.  IX.  D 
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iftM^^  order  was  intended  by  the  parties  to  be  absolute  or  con« 
ditional;  that  if  it  were  an  absolute  order ,  and  accepted  as 
such  by  the  defendants,  the  plaintiff  had  no  power  to  revoke 
or  recall  it,  but  that  if,  on  the  other  hand,  it  were  executory, 
and  they  thought  that  it  had  not  been  acted  upon,  the 
plaintiff  had  a  right  to  revoke  it,  so^hat  the  countermand 
which  he  had  given,  was  received  by  the  defendants  in  time 
to  justify  them  in  not  acting  on  the  previous  order.  The 
jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Pell  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  and 
contended,  that  the  entry  made  by  the  defendant  Stride 
upon  the  receipt  of  the  order  from  Mintem,  Junr.  amount- 
ed to  a  complete  transfer  in  favour  of  M esi^rs.  JUintem  Sf 
Co.,  thereby  divesting  the  plaintiff  of  any  power  he  might 
have  to  countermand  or  revoke  his  order.  If  Messrs. 
Mintem  had  brought  an  action  against  the  defendants,  it  is 
quite  clear  that  they  would  have  been  liable  for  money  had 
and  received  to  their  use,  as  their  clerk  who  was  called  as  a 
witness  proved  that  one  of  the  defendants  gave  his  assent 
that  the  money  should  be  held  at  their  disposal;  and  in 
Williams  v.  Everett  (a).  Lord  Ellenborough  in  delivering 
the  judgment  of  the  Court,  laid  down  the  rule  as  applicable 
to  this  case,  in  the  following  terms: — "  It  is  entire  to  the 
remitter  to  give  and  countermand  his  own  directions  re- 
specting a  bill,  as  often  as  he  pleases;  and  the  persons  to 
whom  a  bill  is  remitted,  may  still  hold  the  bill  till  received, 
and  its  amount  when  received,  for  the  use  of  the  remitter 
himself,  until,  by  some  engagement  entered  into  by  them- 
selves with  the  person  who  is  the  object  of  the  remittance, 
they  have  precluded  thenlselv^s  from  so  doing,  and  have 
appropriated  the  remittance  to  the  use  of  such  person. — 
After  such  a  circumstance,  they  cannot  retract  the  consent 

(«)  U  East,  697. 
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they  may  have  once  given,  but  are  bound  to  hold  it  for  the       ^l^HL 
use  of  the  appointee." 

Lord  Chief  Justice  Best. — I  think  there  is  no  ground 
whatever  to  disturb  this  verdict.  The  plaintiff  had  direct* 
ed  the  defendants  to  hold  4001.  at  the  disposal  of  Messrs. 
Miniem;  afterwards,  but  before  the  4002.  had  been  placed 
to  the  credit  of  the  Mintems  by  the  defendants,  the  plain- 
tiff countermanded  the  order  which  he  had  first  given,  and 
directed  the  defendants  to  hold  this  money  on  account  of 
the  plaintiff.  It  did  not  appear  that  the  Mintems  had  re- 
quested that  the  money  should  be  deposited  with  the  de- 
fendants for  them,  or  that  the  defendants,  were  in  any  re- 
spect their  agents.  A  witness  that  was  examined  on  the 
part  of  the  defendants,  swore,  that  when  the  order  for  hold- 
ing the  money  at  the  disposal  of  the  MirUems  was  lodg- 
ed with  the  defendants,  one  of  them  asked  if  he  would 
have  the  money,  and  that  he  answered,  that  he  would  not, 
bat  that  be  wished  it  to  remain  in  the  defendant's  hands  at 
the  disposal  of  their  house,  to  which  the  defendant  assent- 
ed. If  such  a  conversation  had  passed,  the  defendants 
▼ould  have  held  the  money  on  account  of  the  Mintems: 
as  such  an  arrangement  as  that  spoken  of  by  this  witness, 
would  have  been  equivalent  to  the  payment  of  the  money 
over.  If  the  defendants  had,  after  such  an  arrangement, 
failed,  or  lost  the  money,  the  loss  would  have  fallen  on  the 
Mintems;  and  as  Lord  Ellenhorough  says  in  Williams  v. 
Everett  (a), "  liability  to  bear  loss  is  the  test  and  consequence 
of  being  the  proprietor."  But  this  evidence  was  utterly 
irreconcileable  with  proof  which  the  jury  could  more  safely 
rely  on,  namely,  the  correspondence,  and  the  entry  in  the 
defendant's  book  which  was  given  in  evidence.  It  is  clear, 
from  the  correspondence,  that  neither  the  3IintemSf  nor 
the  defendants,  considered  that  the  Jlfw/cm5  were  credited 
with  this  money  until  after  the' defendant's  authority  was 

(a)  14  East.  598. 
u  2 
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reroked.  After  the  letter  of  countermand,  the  defendants 
wrote  to  the  Minterfis,  to  ask  them  to  whose  credit  it  was  to 
hifstir.  be  placed.  In  an  answer  to  this  letter  of  the  defendants,  the 
Minterns  desired  them  to  place  it  to  .their  credit,  and  added, 
that  they  should  have  desired  them  to^  do  this  before,  but 
they  wislied  the  plaintiff  to  have  the  interest  of  the  money. 
As  the  plaintiff  was  to  have  the  interest,  the  principal  must 
have  remained  at  his  risk  and  to  his  account.  On  the  receipt 
of  this  letter,  the  defendants  made  the  following  entry  in 
their  books,  "  William  Gibson,  debtor  to  John  Mintcni  Sf 
Cb.,  transferred /?^  order  in  an  old  letter  of  the  former, 
dated  8th  July  last,  now  first  desired  to  be  acted  on  by 
the  latter,  400/."  It  is  evident  that  there  was  no  attempt 
ever  made  to  put  this  money  to  the  credit  of  the  Minterns, 
until  the  making  of  this  entry.  Where  money  is  paid  by 
A.  into  the  hands  of  B.  to  remain  at  the  disposal  of  €.,  the 
right  to  that  money  continues  in  ^.  until  B,  gives,  and  C. 
takes  credit  for  it,  or  B.  actually  pays  it  to  C.  Up  to  this 
period,^,  is  the  agent  of  A.  only,  and  A,  may  counter- 
mand the  authority  to  make  the  payment,  in  the  same  man- 
ner as  a  person  who  sends  another  to  pay  money,  may  stop 
him  before  he  arrives  at  the  place  where  it  is  to  be  paid, 
and  require  him  to  deliver  it  back.  The  directing  the  mo- 
ney to  be  held  by  the  defendants  at  the  disposal  oitheMin- 
terns,  is  only  an  offer  of  the  money  to  them.  The  obliga- 
tion of  an  offer  or  promise  remains  imperfect  until  accep- 
tance, unless  the  offer  or  promise  is  in  consequence  of  a 
previous  request  from  the  party  to  whom  it  is  made.  Be- 
fore acceptance,  no  interest  in  things  offered  or  promised 
passes,  and  it  remains  entirely  at  the  disposal  of  the  party 
making  such  offer  or  promise.  This  is  a  general  rule  of 
law,  and  is  approved  by  most,  if  not  all  the  writers  on 
Ethics.  In  Williams  v.  Everett,  Lord  Ellenborough  say&y 
**  it  is  entire  to  the  remitter  to  give  and  coimtermand  hi^ 
^wn  directions  as  often  as  he  pleases,  and  the  person  to 
whom  the  remittance  is  made,  may  hold  it  to  the  use  of  the 
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remitter,  until,  by  some  engagement  with  the  person  who  -l^^^l 
is  the  object  of  the  remittance,  he  has  precluded  himself, 
and  appropriated  the  remittance  to  the  use  of  such  per- 
son*" The  party  making  the  offer  or  promise  sometimes 
dispenses  with  this  law,  as  when  a  man  says  to  one  with 
whom  he  is  dealing,  I  will  give  you  until  such  a  day  to 
consider  whether  you  will  accept  my  offer,  and  in  the 
mean  time  I  will  keep  the  property  for  you.  The  person 
to  whom  the  money  is  sent  cannot  suffer,  if  he  looks  to  the 
remitter  as  his  only  principal,  until,  following  the  order 
of  that  principaly  he  has  contracted  an  engagement  with 
him  to  whom  it  is  remitted.  If  the  person  to  whom  it  is 
lemitted  does  not  take  it  when  it  is  offered,  he  cannot 
complain  if  he  is  afterwards  prevented  from  getting  it.  On 
the  other  band,  if  it  was  irrevocably  his  before  acceptance, 
it  might  remain  in  the  hands  of  the  agent  for  the  conveni- 
ence of  the  person  for  whom  it  was  sent,  but  at  the  risk 
of  the  remitter.    This  would  be  unju9t. 

Mr.  Justice  Park. — I  entertain  no  doubt  whatever  in 
this  case :  If  the  money  remitted  had  been  appropriated  or 
actuaUy  transferred  by  the  defendants  to  Mmtem  Sf  Co. 
although  it  might  not  have  passed  out  of  their  hands,  it 
might  have  prevented  the  plaintiff  from  countermanding 
his  order;  but  it  is  clear,  oitthe  face  of  all  the  letters,  that 
there  was  no  appropriation  of  the  money,  as  it  was  only  to 
be  at  the  disposal  of  Messrs.  Mintern  Sf  Co,,  and  it  was 
sot  actually  dealt  with  at  the  time,  nor  was  any  part  of  it 
in  &ct  transferred  by  the  defendants  until  their  authority 
was  distinctly  countermanded  and  revoked  by  the  plaintiff 
himself; — the  testimony  of  the  defendant's  witness  is  in- 
consistent with  the  letters  and  admissions  made  by  the 
parties,  and  the  jury  in  all  probability  formed  their  opinion 
•D  the  correspondence  before  them. 

Mr.  Justice  Burrough  concurring, 

Rule  refused. 
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Payment  of 
rent  by  a  ten- 
ant to  bis  land- 
lord after  the 
title  of  the  latter 
had  expired, 
and  after  the 
tenant  bad  re- 
ceired  notice  of 
an  advene 
daim,  does  not 
amount  to  a  vir- 
toal  attornment, 
nor  create  a  new 
tenancy,  or  con- 
•titute  an  ac- 
knowledgment 
of  a  continuance 
of  title  in  the 
landlord,  unlets 
at  the  time  of 
•uch  payment 
the  tenant  was 
acquainted  with 
the  precise  na- 
ture of  the  ad- 
verse claim,  or 
the  grounds  on 
which  bis  land- 
lord's title  bad 
terminated. 
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F£NM£R  r.  DuPLOcK  and  Another. 

J.  HIS  was  an  action  of  replevin.  The  defendants  avowed 
and  made  cognizance  for  9/.  for  one  year's  rent  in  arrear, 
of  a  cottage  and  land  held  by  the  plaintiff*  as  tenant  to  the 
defendant  Duplock.     Plea  in  bar,  rum  tenuit. 

At  the  trial  before  Mr.,  now  Lord  Chief  Justice  £ef/,  at 
the  last  assizes  at  Hars/uim,  it  appeared  in  evidence,  that 
the  defendant  Duplock  purchased  the  premises  in  ques- 
tion in  the  year  1798,  from  one  Collins;  that  he  erected 
a  cottage  and  smith's  shop  thereon,  and  let  them  to  the 
plaintiff* in  1812,  at  9/.  per  annum;  that  the  plaintiff* paid 
rent  to  the  defendant  Duplock  until  1816,  when  Collins 
died;  and  on  his  death,  a  person  by  the  name  of  Judge, 
claimed  the  premises  in  question  as  heir  at  law  of  one 
Brookes,  under  whose  will  Collins  took  possession,  alleging 
that  Collins  only  took  a  life  estate  under  Brookes's  will. 
On  that  claim  being  made  by  Judge,  and  rent  demanded, 
the  plaintiff^  refused  to  pay  it  to  the  defendant  Duplock 
any  longer,  who  distrained  in  consequence.     The  plaintiff* 
then,  after  having  consulted  with  his  attorney,  paid  the 
rent  to  the  defendant  Duplock,  and  continued  to  do  so  un- 
til 1822,     In  that  year  Judge  renewed  his  claim ;  and  the 
plaintiff*  acquiescing  in  it,  and  refusing  to  acknowledge  the 
defendant  Duplock  as  his  landlord,  the  latter  distrained  in 
the  course  of  the  last  year,  on  which  the  plaintiff*  replevied, 
and  the  present  action  was  commenced.     The  jury  were 
led  to  believe  from  evidence  in  the  cause,  that  the  defen- 
dant Duplock  knew  that  Collinses  interest  in  the  premises 
was  for  his  life  only;  and  that  although  the  plaintiff^,  from 
the  time  of  his  death  until  1822,  had  paid  rent  to  Duplock, 
with  a  knowledge  of  the  existence  of  Judge*s  claim,  yet  that 
he  had  done  so  in  ignorance  of  the  precise  nature  of  such 
claim,  or  that  Duplock's  estate  had  ceased  on  the  death  of 
Collins. — The  learned  judge  left  it  to  them  to  say,  whether 
the  plaintiff*  had  paid  rent  to  Duplock,  subsequently  to  the 
death  of  Collins,  in  ignorance  of  the  nature  of  his  title,  and 
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whether  his  interest  had  tennmated  on  such  death  ?  And  he 
observed,  that  although  a  tenant  could  not  dispute  his  land- 
lord's title,  yet  he  might  shew  that  it  had  expired ;  and 
diereforey  that  the  main  question  was,  whether  the  pay- 
ments made  by  the  plaintiff,  after  the  death  of  Collins ^  were 
made  in  ignorance  of  the  real  nature  of  Duplock's  daim  to 
Ae  estate,  or  whether  he  knew  that  Cattint  was  tenant  for 
life  only? — ^They  found  that  the  payments  made  after  the 
death  of  Coi7m#,  were  made  in  ignorance  of  Duphek's  tide 
having  expired,  and  accordingly  gave  a  verdict  for  the 
plamtiff.  Leave,  however,  was  given  the  defendants  to 
move  to  set  it  aside,  m  case  the  Court  should  be  of  opinion, 
that  the  plaintiff,  under  the  circumstances,  was  not  entitled 
torecover. 

Bfr.  Seijeant  Bosanquei  now  applied  for  a  rule  mn,  that 
din  verdict  might  be  set  aside,  and  a  verdict  entered  for  the 
defendants  instead  thereof;  and  submitted,  that  as  the  plain- 
tiff originally  hdd  under  2>tip/ocifc,  and  paid  rent  to  him,  not 
imly  after  the  death  of  Collins ,  but  after  he  had  consulted  his 
attorney  as  to  the  vaUdity  of  Judge's  claim,  it  was  equiva- 
lent to  a  new  taking,  if  it  did  not  amount  to  an  actual  at- 
tornment; or  at  all  events,  that  it  amounted  to  an  acknow- 
ledgment of  Jhsplock^s  being  landlord,  whereby  a  new 
tenancy  was  created.  Although  the  plaintiff  might  have 
shewn  that  Duplock*s  title  had  expired  on  the  death  of  CoU 
Sns,  yet  it  was  not  competent  to  him  now  to  do  so,  he  hav- 
ing paid  rent  to  Duplock  since,  with  ftill  knowledge  of  his 
mterest  in  the  premises,  and  that  Judge  claimed  as  the  heir 
atlaw  of  the  party  under  whom  Collins  originally  took.  2>ii- 
plock  is  now  ready  to  defend  as  landlord,  against  any  claim 
which  Judge  may  think  proper  to  make  as  heir  at  law ;  and 
an  attornment  by  the  plaintiff  to  the  latter  would  be  void 
under  the  statute  11  Geo.  2,  r.  19,  s.  II  (a),  as  he  not 

(c)  By  idiidv  ittoraments  of  landlords  shall  be  null  and  roid, 
ksds  made  by  tenants  to  strangers  and  thebr  landlords' possessioniiol 
dsmiaf  title  to  the  estate  of  thdr     af  #eted  thereby. 
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-^^ftl-  ^y  ^^^  ^^^  property  originally  from  Duplock,  but  still 

FsMNKB  continues  to  hold  as  tenant  to  him. 

.V. 


DVPLOCK. 


Lord  Chief  Justice  Best. — I  still  think  that  I  presented 
this  case  correctly  to  the  jury  at  the  trial,  and  that  they, 
under  my  direction,  have  found  a  right  verdict.  If  we 
were  obliged  to  grant  a  new  trial,  the  pubUc  would  not 
feel  that  respect  for  the  justice  of  our  law  which  they  now 
do.  The  question,  stripped  of  all  technicaUty,  is  only,  whe- 
ther the  defendant  shall  be  allowed  to  prevail  by  a  gross 
fraud,  effected  by  the  most  impudent  falsehood?  He  had 
purchased  an  estate  for  the  Ufe  of  one  Collins,  of  which  the 
plaintiff  was  the  tenant.  I  think,  according  to  the  evidence, 
the  plaintiff  had  paid  rent  to  the  defendant-after  Collins's^ 
death;  and  if  this  payment  had  been  made  with  a  full  know- 
ledge of  the  defendant's  real  situation  with  regard  to  the 
estate,  it  might  have  prevented  the  plaintiff  from  availing, 
himself  of  the  doctrine  of  England  d.  Syburn  v.  Slade  (a),  by 
shewing  that  his  landlord's  title  was  at  an  end.  It  might  have 
been  evidence  of  the  admission  of  a  new  tenancy.  But  it 
appeared  that  the  defendant  insisted  that  he  was  the  legal 
owner  of  the  estate,  and  that  one  JudgSy  who  claimed  it, 
had  no  interest  in  it,  although  he  had  at  that  time  admit* 
ted  the  validity  of  Judge*s  title.  If  a  man  makes  a  pay- 
ment under  the  influence  of  a  false  representation  of  the 
person  to  whom  that  payment  is  made,  that  person  can 
take  no  advantage  of  such  payment.  Legal  presumptions 
are  founded  in  equity.  It  would  be  most  repugnant  to 
equity,  to  hold,  that  a  man  had  contracted  the  relation  of 
tenant  and  exposed  himself  to  the  actions  of  two  different 
claimants  of  an  estate,  because  he  had  been  induced  by 
fidsehood  to  make  a  payment,  as  rent,  to  one  of  those  claim- 
ants. I  think,  therefore,  there  is  no  objection  in  point  of 
law  to  the  plaintiff's  proving,  as  he  satisfactorily  did  prove, 
that  the  defendant  has  no  interest  in  the  estate ;  that  the 

(a)  4  Term  Rep.  682. 
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plaintifi'  is  not  bifi  tenant :  and  consequently,  be  has  a  right       si^ill^ 
to  keep  the  verdict  that  be  has  obtained. 

Mr.  Justice  Park. — ^It  has  been  contended  by  my  brother 
Bosanqudf  that  the  plaintiff's  paying  rent  to  the  defend- 
ant Ihiplack,  after  the  death  o{CoHins,  and  the  claim  made 
on  him  by  Judge,  created  a  new  tenancy.  But  it  appears 
that  the  plaintiff  had  no  knowledge  of  Duplock^s  title,  or 
th^t  he  had  only  an  estate  for  life  determinable  on  the  death 
of  CoUins.  If  the  question  had  been  left  differently  to  the 
jury,  there  might  have  been  some  ground  for  complaint,  so 
as  to  induce  the  Court  to  interfere ;  but  it  appears  to  me, 
that  it  was  fully  and  properly  left  to  them.  And  as  my  Lord 
Chief  Justice  retains  the  opinion  he  formed  at  the  trial, 
and  has  expressed  himself  to  be  perfectly  satisfied  with 
the  verdict,  I  think  it  ought  not  to  be  disturbed. 

Mr.  Justice  Burrouou. — The  question  of  fact  seems  to 
me  to  have  been  rightly  left  to  the  jury,  and  that,  under  all 
the  drcumstances,  they  have  drawn  a  just  conclusion. 

Rule  refused. 
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White  and  Another,  Assigness  of  Sym£s,  a  Bankrupt,  r»      SmturdrnM, 

Gainer.  ^^  •**• 

X  HIS  was  an  action  of  trover  for  eight  pieces  of  kerseymere     a  penon  Iiat- 
doth,  value  301/.    The  defendant  pleaded  not  guilty,  ex*  ^^,  doo^t 

waive  it  by  the 
aoc  &ct  of  liift  omittiiig  to  itAtc,  when  th«y  are  demanded,  that  he  claims  to  retain  them  on  ao- 
coimt  of  toidk  lien ;  nor  is  it  lufficient  evidence  of  a  waiver  of  iiii  lieny  ttiat  Ira  parcliated  the  goods  de- 
manded with  others,  wldcb  he  liad  also  refhsed  to  deliver  up,  although  he  had  no  lien  on  them  {— 
Therdbre,  where  the  defendant,  a  dyer  and  miller  of  doChs,  had  a  lien  on  them  for  work  dooa, 
and  pnrduued  them  from  the  person  who  was  indebted  to  him  for  milling  them  after  an  act  of  bank- 
raptcy,  and  oo  the  dotht  being  demanded  by  the  aangnees,  the  defendant  reibsed  to  give  them  up, 
saying  '*  that  he  might  as  well  give  up  every  transaction  of  his  life;" — Held,  thai  this  waa  no  waiver 
•f  hb  lien,  and  that  it  was  not  merged  in  the  purchase. 
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y^.       cept  at  to  one  hundred  and  thirty-five  yards,  as  to  which 
he  suffered  judgment  by  default. 

At  the  trial,  before  Mr.  Justice  Park,  at  the  last  assizes 
at  Gloucester f  it  appeared,  that  the  defendant  was  a  dyer 
and  miller  of  cloth,  and  that  the  bankrupt  Symes  was  a 
clothier,  and  considerably  indebted  to  the  defendant  for 
work  done  by  him  in  the  course  of  his  business.  That  on 
the  9th«/ti/y,  1822,  Symes,  hearing  that  a  bailiff  was  in  his 
house,  went  to  sleep  at  the  defendant's,  and  on  the  follow- 
ing day  sold  the  latter  the  cloths  in  question,  which  were 
left  with  him  for  the  purpose  of  being  milled,  together 
with  several  other  cloths,  by  way  of  securing  to  the  de- 
fendant the  money  due  to  him  from  the  bankrupt,  and 
he  delivered  to  him  a  bill  of  parcels  of  the  whole,  which 
bore  date  a  few  days  previous  to  the  sale.  A  commission 
of  bankrupt  was  issued  against  Symes  in  August;  and 
in  September  following,  the  plaintiffs,  as  assignees  of 
Symes,  caused  the  cloths  in  question  to  be  duly  demand- 
ed from  the  defendant,  who  refused  to  deliver  them  up, 
saying  at  the  time,  that  ''  he  might  as  well  give  up  every 
transaction  of  his  life;" — but  be  did  not  state  that  he 
bad  a  particular  lien  upon  the  cloths,  nor  did  he  make 
any  demand  as  to  the  sum  due  to  him  from  the  bank- 
rupt. In  the  month  of  March  following,  it  was  proved, 
that  the  defendant  observed  in  conversation,  that  ''  the 
thing  might  have  been  settled  long  ago,  if  the  assignees 
would  have  allowed  him  his  demand  for  milling  and  rough- 
ing the  eight  pieces  of  cloth."  For  the  plaintiffs,  it  was 
contended,  that  they  were  entitled  to  recover,  because  at 
the  time  of  the  demand  of  the  cloths,  the  defendant  did 
not  claim  to  have  a  lien;  and  therefore,  that  even  if  he 
had  any,  he  must  be  taken  to  have  waived  it ;  and  if  he  had 
not,  that  it  was  merged  in  the  purchase  of  the  cloths ;  and 
thai  although  the  possession  was  not  parted  with,  still  that 
they  were  held  by  the  defendant  in  his  character  of  pur«> 
chaser,  and  that,  in  point  of  law,  the  purchase  of  the  cloths 
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musl  be  considered  in  the  tame  light  as  if  they  had  been  ^  I3g4. 
bought  by  a  stranger ;  and  that  it  was  clear  that  the  de- 
fendant intended  to  rely  on  the  purchase,  as  he  refused  to 
dellTer  up  other  cloths  on  which  he  had  no  lien.  The 
leaixied  Judge  told  the  jury,  that  the  plaintiffs,  preriously 
to  their  demand,  ought  to  have  tendered  the  amount  of  the 
lien  the  defendant  had  on  the  cloths  in  question  for  the 
{Nice  of  his  work,  and  said,  that  unless  the  defendant  had 
waived  his  lien,  it  still  existed  in  his  fitvour;  and  he  inti- 
mated a  strong  opinion,  that  nothing  amounting  to  a  waiver 
bad  been  proved.  He  therefore  directed  them  to  find  the 
value  of  the  one  hundred  and  thirty-five  yards  only  for  the 
plaintiffs,  and  a  verdict  for  the  defendant  as  to  the  eight 
pieces  of  clodi  in  question ;  which  they  accordingly  did. 
But  he  reserved  the  point  as  to  whether  the  lien  had  been 
waived  or  not,  for  the  opinion  of  the  Court. 

Mr.  Serjeant  Tadtfy  now  applied  for  a  rule  urn,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted, 
ontbf  ground  that  the  plaintiffs  were  entitled  to  recover  the 
vahie  of  the  cloths  in  question;  and  he  submitted,  that,  even 
if  the  defendant  had  a  lien  on  them,  he  had,  at  all  events, 
waived  it  by  not  making  any  claim  at  the  time  the  cloths 
were  demanded.  In  an  action  against  the  captain  of  a 
ahip  for  non-delivery  of  goods,  if  he  does  not  set  up  his 
claim  for  freight  when  the  order  for  delivery  or  demand  is 
made,  it  is  a  waiver  of  his  lien.  And  in  Boardman  v. 
Sm  (a),  it  was  held,  that  if  a  person  who  has  a  lien  upon 
goods,  refuses  to  deliver  them  up  on  demand  made,  withr 
out  menticming  his  lien,  the  lien  is  waived,  and  he  is  guilty 
of  a  conversion ;  so  that  trover  may  be  maintained  against 
him  without  a  previous  tender  having  been  made  to  him  of 
the  amount  of  his  lien.  So  here,  when  the  cloths  were  de- 
aanded  by  the  pkuntifis  in  their  character  of  assignees,  the 
defo^dant  should  have  mentioned  his  particular  lien,  and 

(«)  1  Camp.  410  n. 
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the  ground  on  which  he  sought  to  retain  them.  Although  he^ 
might  have  had  a  lien  in  the  first  instance^  yet  he  became  the 
purchaser  of  the  cloths  after  the  bankruptcy,  and  by  so  do- 
ing«  his  lien  must  be  considered  as  merged  in  the  purchase ; 
and  more  particularly  so,  as  at  the  time  of  the  demand  by 
the  plaintiffs,  he  sought  to  detain  them  in  his  character 
of  purchaser,  and  therefore  made  no  claim  for  his  lien; 
to  preserve  which,  the  possession  must  continue  in  the 
same  person  and  in  the  same  right,  and  although  the  de- 
fendant had  not  parted  with  the  possession  of  the  cloths, 
he  sought  to  retain  them  in  a  different  character  from  that 
for  which  they  were  deposited  with  him  in  the  first  instance, 
viz.  as  a  purchaser  under  a  subsequent  contract,  and  he 
now  claims  to  be  entitled  to  them  as  such  vendee. 


Lord  Chief  Justice  Best. — I  agree  with  the  law  as  stat- 
ed by  my  brother  Toddy,  but  it  does  not  appear  to  me  to 
be  applicable  to  this  case.  Boardman  v.  Silt  established 
the  principle,  that  where  a  person,  having  a  Uen  on  goods, 
which  when  demanded  of  him  he  claims  to  retain  on  a 
different  ground,  without  mentioning  his  lien  at  the  time, 
he  cannot  afterwards  be  allowed  to  have  recourse  to  such 
lien  as  a  justification  of  the  detention  of  such  goods,  and 
therefore,  that  trover  may  be  maintained  against  him  with*^ 
out  evidence  of  any  tender  having  been  made  to  the  amount 
of  his  lien.  That  was  an  action  of  trover  for  brandy, 
which,  on  being  demanded,  the  defendant  refused  to  de- 
liver, saying  that  it  was  his  own  property.  It  was  found 
not  to  be  his  property.  Warehouse  rent  was  however 
due  to  him  on  account  of  the  brandy,  of  which  no  tender 
had  been  made  to  him,  and  it  was  contended  that  he  had 
a  lien  on  it  for  the  rent;  but  Lord  Ellenborough  consider^- 
ed  that  as  the  brandy  had  been  detained  on  a  different 
ground,  and  as  no  demand  of  warehouse  rent  had  been 
made,  the  defendant  must  be  taken  to  have  waived  hi^  lien. 
If,  therefore,  in  this  case,  when  the  defendant  was  applied 
to  by  the  assignees  to  deliver  the  cloths  to  them,  he  had. 
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said,  "  I  bought  them  of  A.  B.^  and  they  are  mine,**  I  1824- 
should  think  that  such  words  amounted  to  a  waiver  of  his 
lien,  and  dispensed  with  the  necessity  of  a  tender.  Such  a 
declaration  would  prevent  the  party  from  making  a  tender 
of  what  was  due  on  account  of  the  goods;  for  it  would  be 
absurd  to  offer  the  expenses  of  keeping  the  goods  to 
one  who  insisted  on  retaining  them  as  his  own  proper^ 
ty;  but  the  defendant  said  nothing  that  imported  that 
the  goods  were  his.  All  he  said  was,  *'  that  he  might 
as  well  give  up  every  transaction  of  his  life.**  These 
words  intimate  a  claim  for  work  done  to  the  goods,  and  not 
a  right  to  keep  the  goods  as  his  own :  they  suggested  the 
necessity  of  a  tender  of  what  was  due  for  milling  the  cloths, 
his  trensactioiis  in  life  being  those  of  a  dyer  and  miller,  and 
not  of  a  buyer  of  cloths*  It  appears  that  the  cloths  in  ques- 
tion were  sold  to  the  defendant  after  Symes  had  committed 
an  act  of  bankruptcy ;  such  sale  was  therefore  void,  and  the 
parties  must  be  considered  as  standing  in  their  original  si- 
tuations. A  lien  is  a  pledge  implied  from  the  custom  of 
particular  trades,  by  which  a  special  property  is  vested  in 
the  person  who  does  any  thing  to  goods,  until  what  he 
has  done  be  paid  or  tendered  to  him.  If  a  man  pledge 
goods,  and  afterwards  becomes  a  bankrupt,  and  then 
sells  the  goods  to  the  person  to  whom  he  pledged  them, 
although  the  right  under  the  sale  fails,  the  right  to  hold 
them  in  pledge  remains. 

Mr.  Justice  Park.  —  I  am  of  opinion  that  there  is  no 
colour  for  saying  that  the  defendant  has  done  any  thing  to 
deprive  ^limself  of  his  lien,  or  to  amount  to  a  waiver  of  it. 
If  at  the  time  of  the  demand  by  the  plaintiffs  he  had  said 
any  thing  inconsistent  with  his  claim  of  lien,  or  any  thing 
contradictory  to  the  subsequent  conversation  in  March^ 
the  question  might  have  been  different,  and  there  might 
have  been  some  ground  for  this  application.  At  the  time 
the  claim  was  made,  he  said,  ''  that  he  might  as  well  give 
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up  every  transaction  of  his  life."  These  transactions  can- 
not be  intended  to  apply  to  the  purchasing  of  goods  from 
the  bankrupt,  but  to  be  referrible  to  his  usual  transactions, 
in  the  way  of  his  business  as  a  dyer  and  miller  of  cloths. 
But  both  the  conversations  must  be  taken  together,  and 
the  subsequent  declaration  of  the  defendant  in  March,  puts 
the  matter  out  of  all  doubt,  when  he  declared  the  thing 
might  have  been  settled  long  since  if  his  demand  for  mill- 
ing and  roughing  the  cloths  had  been  allowed ;  and  this 
clearly  shews  that  he  never  intended  to  waive  or  relinquish 
his  right  of  lien. 


Mr  Justice  Burrough.  ^-  If  on  the  demand  being  made 
on  the  defendant  for  the  cloths  in  question,  he  had  said 
that  he  had  purchased  them,  and  that  the  lien  formed 
some  part  of  the  price,  there  might  have  been  some  ground 
for  this  application.  Although  the  sale  took  place  after 
the  bankruptcy,  the  defendant  as  purchaser  was  liable  to 
restore  them  to  the  plaintiffs  as  assignees ;  y€t  they  must 
take  them  subject  to  such  rights  as  had  accrued  previous- 
ly to  the  demand:  and  if  the  sale  had  been  set  aside  or  de- 
feated as  being  fraudulent,  the  defendant  would  clearly 
have  a  right  to  set  up  his  lienj  which  accrued  to  him  be- 
fore the  bankruptcy  took  place* 

Rule  refused. 


May  lOM. 


Doe  on  the  demise  of  Wilson  and  Others  r.  Phillips. 


•greementtode^  ■*■  ^'^  ^^  ^^  action  of  ejectment  brought  by  the  lessors 
mile  a  certain  of  the  plaintiff  as  executors  and  devisees  in  trust  un- 

piece  of  land  for 
a  term  of  yean, 

at  a  certain  annual  rent,  in  which  there  was  no  clause  of  re-entry,  there  was  the  following  sti- 
pulation, «w.  **  and  it  is  also  further  agreed  and  clearly  understood,  that  in  case  the  lessor  or  hla 
heirs,  executors  and  assigns,  should  want  any  part  of  the  said  land  to  build,  or  otherwise,  or  cause 
to  be  built,  then  the  lessee  or  his  heirs,  executors,  or  assigns,  should  give  up  that  part  of  the  land 
as  should  be  requested  by  the  lessor,  by  his  making  an  abatement  in  proportion  to  the  rent  charg- 
ed, and  also  to  pay  for  so  much  of  a  fence,  at  a  &ir  valuation,  as  he  should  have  occasion  from  time 
lo  time  to  take  awtyf  by  his  giving  or  leaving  nz  months'  notice  of  what  he  intended  to  do : — Held, 
that  this  only  operated  as  a  covenant,  and  not  in  the  nature  of  a  eoodition  in  defeasance  of  the 
estate,  ao  as  to  entitle  the  fWsor  to  matntain  an  action  of  ejectmevt 
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der  the  w31  of  one  Archer   Wiison,  late  of  Sioekwetl,  iag4.^ 

to  recover  from  the  defendant  the  possession  of  a  small  Dos  d. 

iJot  of  ground  m  his  occupationi  situate  in  front  of  the  high  ^^^ 

road  from  London  to  Clapham^  and  which  was  original-  FaiLUPfc 
ly  let  by  Wilson  to  a  person  of  the  name  of  JRippon,  under 
the  following  agreement : 

**  Memorandum  of  an  Agreement  between  Mr.  Archer 
Wilson  ofStockwell^  in  the  county  of  Surry  ^  of  the 
one  pari;  and  Thomas  JRippon,  esq.  of  Clapham        / 
Road  J  of  the  same  county,  of  the  other  part,  vix. 

^A.  Wilson  agrees  to  let  all  that  piece  or  parcel  of  land,  . 
situate  in  front  of  the  road,  leading  from  Stockwell  to  Clap^ 
ham,  between  the  dwelling  houses  of  one  Hay  croft  and  the 
said  T.  Rippon.  And  the  said  T.  JRippon  agrees  to  take 
the  aboYe-mentioned  piece  of  land  for  the  full  end  and 
term  of  twenty-one  years,  by  pajring  to  the  said  A.  Wilson, 
or  his  heirs,  executors,  &c.  a  yearly  rent  of  80/.  and  pay 
quarterly  if  •demanded,  clear  of  all  taxes  or  abatement 
whateYer,  rither  parochial  or  parliamentary,  or  otherwise, 
that  are  imposed  or  may  hereafter  be  imposed.  And  it 
is  also  further  agreed  and  clearly  understood,  thai  in  ccue 
the  seAdA.  Wilson  or  his  heirs,  executors  and  assigns, 
should  want  any  part  of  the  said  land  to  build  or  other' 
vrise,  or  cause  to  be  built,  then  the  said  T.  JRippon,  or  his 
heirs,  executors,  or  cLssigns,  shall  and  will  give  up  that 
part  or  partt  of  the  said  land,  as  shall  be  requested  by  the 
udd  A.  Wilson,  by  his  making  an  abatement  in  proportion 
to  the  rent  charged;  and  also  to  pay  for  so  mnch  of  the 
fence,  at  a  fair  valuation,  as  he  shall  have  occasion  from 
time  to  time  to  take  away,  by  his  giving  or  having  six 
monthf  notice  of  what  he  intends  to  do.  And  the  said  71 
Rippon  agrees  to  fence  in  the  said  piece  of  land  with  new 
oak  posts,  rails  and  pales,  to  keep  the  same  in  good  ten-  - 
antable  repair  during  the  term ;  the  walls  of  the  foundation 
of  the  intended  building  to  remain  as  they  now  standi  un- 
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til  wanted  to  build  on ;  the  rent  to  commence  the  29th  day 
DoEd^        oi  September  next.      Witness  our  hands  this  12th  day  of 

Wilson       September,  1809. 

Phillips.  *«  And  it  is  also  further  agreed,  that  after  the  said  A.  Wil- 

son, or  his  heirs,  executors,  or  assigns,  have  taken  so  much 
of  the  said  land,  not  leaving  one  acre,  or  as  much  as  will 
satisfy  the  said  T,  Rippon,  then  the  said  T,  Rippon  shall 
be  at  foil  liberty  to  relinquish  the  remaining  part  of  the 
said  land ;  and  A.  Wilson  agrees  to  pay  to  the  said  T.  Rip- 
pon, a  fair  valuation  for  the  remainder  of  the  said  fence  so 
measured  and  valued  by  two  proper  persons,  one  chosen 
by  the  said  T,  Rippon,  and  the  other  by  the  said  A.  TFU- 
son,  or  his  heirs,  executors,  or  assigns,  and  whatever  they 
agree  to  shall  be  the  price.  Also,  if  the  said  A.  TTilson 
shall  have  occasion  to  take  down  the  cow-house,  on  or 
before  the  end  of  five  years,  the  said  A,  fFilson  shall  pay 
three-fourths  of  the  expence  of  the  said  cow-house,  and  if 
within  ten  years,  one  half  the  expence. 

Witmuic  A.  fVilson, 

Henry  WtUon.  Thomas  Rippon." 

At  the  trial  before  Mr.,  now  Lord  Chief  Justice  Best, 
at  the  last  assizes  for  the  county  of  Surrey,  it  appear^* 
ed  that  Rippon  died  shortly  after  this  agreement  was 
entered  into,  when  his  executors  assigned  his  interest 
therein  to  the  defendant,  who  has  continued  in  possession 
and  occupied  the  premises  ever  since.  That  Wilson  died 
m  August,  1821,  and  devised  all  his  real  and  personal 
estate  to  the  lessors  of  the  plaintiff,  in  trust  for  certain 
purposes,  and  appointed  them  his  executors ;  and  that  on 
the  ZUt  December,  1822,  they  served  the  defendant  with 
a  notice  to  quit  the  piece  of  land  in  question,  on  the  29th 
September  then  next^  in  pursuance  of  the  power vand  re- 
servation contained  in  the  above  agreement  enabling  fFil- 
son,  or  his  executors,  to  have  and  take  possession  of  the 
same  for  the  purposes  therein  mentioned,  and  on  the  de- 
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fendant's  refusal  the  present  action  was  commenced. 
For  the  defendant  it  was  objected,  that  the  clause  in  the 
agreement  on  which  the  plaintiff's  action  was  founded,  to 
gire  up  the  possession  of  the  land  for  building  when  the 
lessor  should  require  it,  was  not  a  condition  operating  in 
defeasance  of  the  tenant's  estate,  but  a  mere  covenant, 
for  the  breach  of  which,  the  plaintiff's  remedy,  (if  any),  was 
either  by  an  action  for  damages,  or  an  application  to  a 
Court  of  Elquity;  and  that  the  clause  in  the  agreement  act- 
ing as  a  covenant,  unattended  with  a  power  of  re-entry, 
an  action  of  ejectment  could  not  be  maintained : — and  his 
Lordship  being  of  that  opinion,  directed  a  nonsuit. 


1824. 


Bfr.  Serjeant  Latves  now  applied  for  a  rule  nisi  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial  granted,  and 
sabmitted,  that  on  the  construction  of  the  whole  of  the 
clause  in  question,  as  to  the  lessee's  giving  up  possession 
of  such  parts  of  the  land  as  should  be  requested  by  the 
lessor  for  the  purpose  of  building  on,  it  was  a  condition  and 
not  a  covenant,  and  consequently  determinable  by  a  notice 
to  quit.  It  commences  with  the  words,  **  And  it  is  also 
further  agreed  and  clearly  understood,  that  in  case,  &c.'' 
Now  these  are  not  words  of  covenant,  but  merely  express 
the  meainng  and  understanding  of  the  parties,  made  pre- 
viously to,  and  as  governing  the  demise,  and  this  was  clear- 
ly the  intention  of  the  lessor.  The  word  "  and  "  connects 
the  whole  clause  with  and  forms  part  of  the  demise ;  n6r 
can  the  one  be  read  unless  it  be  accompanied  by  the 
other.  The  object  of  the  parties  was,  that  the  agree- 
ment should  absolutely  determine  by  the  lessor's  giving 
six  months'  notice  to  the  lessee  of  what  he  intended  to  do. 
This  case  is  not  distinguishable  from  that  of  Doe  d.  TFil- 
ion  V.  ^bel  (a),  where  land  was  leased  for  a  term  of  years, 
with  a  covenant  by  the  lessee,  that  if  the  lessor  should  be 

(a)  2MaiL&Selw.  541. 
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-1^^'       desirousi  during  the  teraii  to  take  all  or  any  part  of  the 
Doe  d.        land  demised  for  building  thereon,  it  should  be  lawful  for 
ly.  the  lessor  to  come  into  and  enter  upon  all  or  any  part  of  the 

Phillips.  land,  to  make  such  buildings  as  he  should  think  proper, 
and  to  do  all  necessary  acts  without  interruption  by  the 
lessee,  provided  the  lessor  gave  six  months'  notice  of  such 
an  intention,  the  lessor  allowing  or  paying  for  every  acre 
taken  a  certain  annual  rent ;  and  it  was  held  that  the  fair  con- 
struction of  that  covenant  was,  that  the  lessor  having  agreed 
with  a  third  person  as  to  the  terms  of  a  building  contract, 
he  might  give  six  months*  notice  of  his  intention  to  take 
the  whole  of  the  land  for  building;  and  at  the  expiration  of 
that  time,  and  after  refusal  by  the  tenant  to  give  up  pos- 
session, might  bring  an  action  of  ejectment.  Although  the 
lease  in  that  case  contained  a  power  of  re-entry  for  non-per- 
formance of  covenants,  yet  Lord  Ellenborough  said  (a), 
'^  that  it  seemed  to  him,  that  qudcunque  vid  datUf  whether  the 
lessor  stood  upon  the  covenant  that  he  should  be  at  li- 
berty to  determine  the  lease  upon  notice,  or  upon  the  co- 
venant for  re-entry  for  breach  of  covenants,  he  was  en- 
titled to  the  possession  of  the  land.*'  That  therefore  is 
conclusive  to  shew  that  the  present  action  is  maintainable. 
In  Russell  v.  Coggins  (fi),  where  a  lease  contained  a  pro- 
viso, that  if  the  premises  should  be  wanted  for  build- 
ing, the  tenant  should  deliver  up  possession,  and  it  ap- 
peared that  the  lessor  had  given  notice  to  the  tenant  that 
he  wished  to  have  the  land  for  building,  and  that  it  was 
not  colourable,  for  he  had  entered  into  a  treaty;  the 
Master  of  the  Rolls  said,  ''  that  there  was  no  defence  at 
law."  So  here,  by  the  terms  of  the  proviso,  the  demise  was 
to  be  determinable,  in  case  the  lessor  should  require  posses- 
sion of  any  part  of  the  premises  for  the  purpose  of  building 
thereon.  Whenever  a  lease  is  determinable,  either  by  effluc* 
tion  of  time  or  otherwise,  the  law  gives  a  rightof  re-entry ; 
and  if  the  landlord  enter  on  the  land  and  build,  an  action 

(a)  2  Mau.  &  Sclw.  647.  (b)  8  Ves.  34. 
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of  trespass  cannot  be  maintained  against  him,  as  he  might  .jy^. 
fkadSberumienemeiUitm;  and  here,  if  the  demise  bad  been 
relied,  lie  might  bare  shewn  that  it  had  been  determined. 
As  tlie  agreement  was  virtually  pat  an  end  to  by  the  notice 
to  quit,  it  was  not  necessary  that  a  right  of  entry  should 
have  been  reserved ;  and  the  case  of  Turners.  Meymott{a) 
is  dednve  to  shew,  that  where  a  tenancy  has  been  deter- 
by  a  regulsor  notice  to  quit,  the  landlord  may  take 
by  toHse^  and  liiat  he  is  not  liable  to  an  action 
of  trespass  for  so  doing. 

Lord  CUef  Justice  Best. — The  question  in  this  case 
it,  whether  the  stipulation  contained  in  the  agreement  for 
giving  up  possesnon  of  the  lands  when  the  lessor  should  re- 
quire it  for  the  purpose  of  building,  amounts  to  a  condition, 
or  a  mere  eoveaantf  If  it  be  a  condition,  the  view  I  took 
of  it  at  the  tnaX  was  wrong :  if,  however,  it  was  merely  a  cove- 
nail,  the  nonsoit  was  proper.  1  have  since  re-considered 
the  question,  and  notwithstanding  the  able  argument  of 
mj  brother  Lawes^  I  still  retain  the  opinion  I  entertained 
at  Nin  Priu».  The  difierence  between  a  condition  and  a 
covenant  to  deliver  up  possession,  is  not  merely  technical. 
The  situation  of  a  t^iant,  when  the  lease  contains  only  a 
covenant  to  sorrender,  is  far  preferable  to  that  of  one 
wfaoee  intei^est  may  be  defeated  by  a  condition.  Where 
the  landlord  has  reserved  a  right  to  enter  on  the  whole  or 
any  part  of  the  land  demised  for  the  purpose  of  building, 
the  tenant  cannot  resist  that  right,  although  the  building 
which  the  landlord  proposes  to  erect  can  be  of  no  use  to 
Um,  and  the  erections  may  be  highly  prejudicial  to  the  te- 
nsnt.  The  landlord  in  such  a  case  may  indulge  his  caprice  or 
nsliee  against  the  tenant,  and  die  latter  can  have  no  remcKly^ 
as  by  the  deed  by  .which  the  tenant  has  bound  himself,  an 
abselute  right  to  possession  is  revested  in  the  landlord ;  and 

(c)  7  B.  Moore,  574. 
.e2 
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2^5^  there  is  nothing '  to  control  him  in  the  exercise  of  that 
right.  But  where  there  is  only  a  covenant  to  deliver  up 
possession,  the  landlord  cannot  get  back  the  estate  with- 
out the  assistance  of  a  Court  of  Equity ;  and  that  assistance 
will  only  be  afforded  him  on  equitable  principles.  A 
Court  of  Equity  will  not  enforce  a  hard  bargain.  It  will 
not  assist  caprice  or  malice ;  it  will  only  interfere  to  pre- 
vent a  party  from  sustaining  a  substantial  injury  from  the 
breach  of  a  contract.  If  the  landlord  brings  his  action 
at  law  for  the  breach  of  such  a  covenant,  and  it  is  clear 
that  he  sustains  no  injury,  he  would  recover  no  damages. 
If  it  be  doubtful  whether  a  clause  be  a  covenant  or  con- 
dition, as  the  deciding  that  the  clause  in  question  amounts 
only  to  a  covenant  seems  most  likely  to  attain  the  justice 
of  the  case,  I  shall  incline  agcunst  conditions.  The  words  in 
this  agreement  are:  "And  it  is  also  further  agreed  and  clear- 
ly  understood^  that  in  case  the  said  A.  fPtlson  or  his  heirs, 
executors  and  assigns,  should  want  any  part  of  the  said 
land  to  build  or  othertvise,  or  cause  to  be  built,  then  the 
said  T*  Rippony  or  his  heirs,  executors,  or  assigns,  shall 
and  will  give  up  that  part  or  parts  of  the  said  land,  as 
shall  be  requested  by  the  said  A.  Wilson,  by  his  making 
an  abatement  in  proportion  to  the  rent  charged;  of  id  also 
to  pay  for  so  much  of  the  fence,  at  a  fair  t?aluaiion\  as  he 
shall  have  occasion  from  time  to  time  to  take  away, 
by  his  giving  or  leaving  six  months*  notice  of  what  he 
intends  to  do.  There  is  nothing  like  a  condition  in  this 
clause.  In  a  condition  there  must  be  words  as  strong 
and  clear  as  those  in  the  grant  which  it  defeats,  to  make 
the  lease  void,  or  to  give  a  right  of  re-entry  into  the  whole 
or  part  of  the  land  demised  on  the  happening  of  the  event 
on  which  the  condition  is  to  operate.  Littleton,  sect.  331^  is 
a  strong  authority  in  support  of  this  opinion. — ^We  have 
been  referred  in  the  argument  to  the  cases  of  Doe  d.  Wil^ 
son  V.  Abel  and  Russell  v.  Coggins.  It  is  true  that  Lord 
Ellenborough  calls   the  first  case  a  covenant;    but  on 
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looking  at  the  lease,  it  will  be  seen  that  it  was  expressly  sti-  .j^^ 
pulated,  *'  that  it  should  be  lawful  for  the  lessor  or 
his  assigns  to  enter  and  come  into  all  or  any  part  of  the 
land,  to  make  such  buildings  as  he  or  they  should  think 
proper;  and  in  default  of  performance  of  any  of  the  cove* 
nants,  the  lease  should  be  utterly  void,  and  it  should  be 
lawful  for  the  lessor  to  re-enter.**  Lord  Ellenborough 
condodes  his  judgment  in  these  words, -'^  whether  the  lessor 
stands  upon  the  covenant  that  he  should  be  at  Uberty  to 
determine  the  lease  upon  notice,  or  upon  the  covenant  for 
re-entry  for  breach  of  covenants,  he  is  entitled  to  the  posses- 
sion of  the  land.*'  As  to  RttsseUv.  Coggins,  the  clause  is  not 
set  out  in  the  report,  but  it  is  called  by  the  counsel  a  proviso ^ 
which  is  enough  to  distinguish  it  from  the  present  case. 
But  the  point  decided  in  that  case,  was  not  whether  it  was 
a  covenant  or  proviso,  but  whether  the  ground  was  wanted 
for  building,  and  from  the  very  short  account  given  of  this 
case  inFesey,  it  does  not  appear  what  difficulties  the  plaintiff 
in  equity  lay  under,  so  that  he  could  not  defend  himself  in 
a  Court  of  Law.  I  have  no  doubt  that  the  eminently  learn- 
ed Judge  (a)  who  granted  the  injunction  in  that  case,  was 
right  in  saying,  that  the  plaintiff  could  have  no  defence  at 
law.  I  must,  however,  be  allowed  to  say,  that  the  plain- 
tiff, at  law,  could  not  have  recovered  without  satisfying  a 
jury  that  he  intended  to  build  on  the  land,  or  really 
wanted  it  to  let  to  others  to  build  on ;  and  that,  in  pursuance 
of  such  intention,  he  had  given  the  notice  and  demanded 
the  possession.  Without  such  proof,  there  would  be  no  evi- 
dence of  the  breach  of  the  condition,  which  gave  him  the 
right  to  re-enter.  The  lease  in  the  latter  case  containing 
tL  proviso,  ranges  under  the  329th  section  o{  Littleton;  and 
the  case  in  Maule  Sf  Selwyn,  having  an  express  clause 
of  re-entry,  under  the  330th  section;  but  the  present  case 
having  neither  a  clause  of  re-entry  nor  proviso,  is  proved  by 

(«)  Sir  Wm.  GranU 
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2^^      section  S31  of  LUileUm  to  contain  a  covenant  under 
idiich  the  le89or  cannot  maintain  an  ejectment. 

Mr.  Justice  Park. — It  appears  to  me  to  be  perfectly 
cl^ar,  that  the  lessors  of  the  plaintiff  are  not  entitled  to 
maintain  an  action  of  ejectment  against  the  defendant.  The 
agreement  by  him  to  withdraw  irom  the  occupation  of  the 
premises^  on  the  lessor's  requiring  to  enter,  is  an  act  to  be 
performed  voluntarily  by  the  defendant ;  and  this  appears  to 
me  to  have  been  the  dear  understanding  of  the  parties  by 
the  operative  words  of  the  stipulation^  viz.  that  in  case  the 
lessor  should  want  any  part  of  the  land  to  build,  or  other- 
wise, then  that  the  lessee,  or  his  heirs,  executors,  or  assigns, 
should  or  would  give  up  that  part  or  parts  of  the  said  land 
as  should  be  requested  by  the  lessor.  The  lessee,  there- 
fore, must  either  come  forward  voluntarily,  or  subject  him- 
self to  a  breach  of  covenant;  and  this  appears  to  be  more 
evident  from  the  subsequent  part  of  the  agreement,  by 
which  '^  it  was  further  agreed,  that  after  the  lessor  had 
taken  so  much  of  the  land,  not  leaving  one  acre,  or  as  much 
as  would  satisfy  the  lessee,  then  that  the  latter  should 
be  at  full  Uberty  to  relinquish  the  remaining  part  of  the 
Uind." 

Mr.  Justice  Burrouqu.  — The  stipulation  in  the  agree- 
ment in  question,  amounts  to  a  mere  covenant,  and  not 
a  condition,  as  two  things  are  agreed  to  be  done  between 
the  parties,  viz.  that  the  lessee  shall  and  will  give  up 
that  part  of  the  land  which  shall  be  requested  by  the  lessor, 
who  is  to  make  an  abatement  in  proportion  to  the  rent 
charged.  Now,  if  there  had  been  a  demand  of  posses- 
sion, and  no  abatement  of  rent,  the  defendant  could  not 
have  been  deprived  of  his  term.  And  where  an  agree- 
ment between  two  parties  contains  astipulation  that  certain 
things  shall  be  done  by  each,  it  is  a  mere  covenant,  and 
not  a  condition. 

Rule  refused. 
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TrICKEY  t;.  Yean  D ALL  (a).  Monday, 

^  May  lOM. 

HIS  was  an  action  of  trespass.  The  declaration  stated.  Where,  to  « 
Aat  the  defendant,  on  the  1st  January,  1822,  and  on  di-  ^^Z  ""^ 
lers  other  days  uid  times  between  that  day  and  the  day  of  breaking  and 

^  J  ''  entering  the 

uie  commencement  of  this  suit,  with  force  and  arms,  &c.  pUunUff'g  close, 

broke  and  entered  the  close  of  the  plaintiff,  situate  at  pieadec^^that 

Banyan,  in  the  county  of  Devon,  and  with  feet  in  walk-  ^[^  J^^'Jf^^. 

ing,  and  with  divers  horses  and  other  cattle,  carts,  and  «» ^«u  as  of 

4  •  another  close 

other  carriages,  trod  down,  trampled  upon,  subverted,  and  adjoining, 

damaged  the  soil  of  the  plaintiff  in  his  said  close-     The  ^"'^/U^^epV 

defendant  pleaded.  First,  not  guilty,  on  which  issue  was  »  pathway  six 

jomed;  Secondly,  as  to  the  breaking  and  entering  the  said  through  the 

close  in  the  declaration  mentioned,  that  long  before,  and  the  othe?dose, 

'  at  the  time  of  making  the  grant  and  conveyance  therein-  anV!S^pic^ 

after  next  mentioned,  and  before  any  of  the  said  times,  of  the  latter, 

when,  &c.  one  Honor  BotvdeJi  was  seised  in  her  demesne  and  pass  as 

as  of  fee,  as  well  of  and  in  the  said  close  in  which,  &c«  as  tjJretofore  ^ 

of  and  in  a  certain  other  close  of  land,  situate  in  Bampton  ^^^^^^^ut- 

'  ••  tomed  to  do; 

.aforesaid,  adjoining  to  the  said  close  in  which,  &c.  and  be-  «nd  that  they 
ing  so  seised,  she  the  said  J?o72or,  before  any  of  those  times,  and  accustomed 
to  wit,  on  the  2d  December,  1805,  duly  granted  and  con-  anfi>LTb^' 

themseives  and 
their  servants,  and  with  horses,  and  that  H.  B.  having  conveyed  that  close  and  pathway  to  the  de- 
fendant, be  entered  the  locus  in  quo  by  himself  and  his  servants,  and  with  horses ;  and  the  plaintiflT 
newly  asagned  that  the  defendant  had  used  the  way  for  otfier  and  different  purposes  than  the 
owners  and  occupiers  under  whom  he  claimed  were  accustomed  to  use  it,   to  wit,  with  horses 
laden  with  and  carrying  bricks,  stone,  and  other  materials  fortuiiding ;  and  the  defendant  pleaded  to 
the  new  assignment,  that  they,  under  whom  he  claimed,  were  used  and  accustomed  to  use  the 
«iy  by  themselves  and  their  servants  and  with  horses,  for  all  lawful  purposes  whatsoever,  for 
i^ueh  reason,   the  defendant  used  the  way  with  horses  laden  with  bricks  and  building  materials, 
far  the  porpote  of  carrying  them  into  his  close  to  build,   being  lawful  purposes,  for  which  he  had 
occasion  as  owner  and  occupier  to  use  the  way ;  and  the  plaintiff  in  his  replication  to  that  plea,  stated, 
thit  tbey  under  whom  the  defendant  clumed,  were  not  used  and  accustomed  to  use,  and  in  fact 
Hd  not  use  the  way  with  horses  laden  with  bricks  and  building  materials : — Held,  that  this  repli-  < 
cation  was  bad  on  special  demturer,  as  the  plaintiff  should  have  taken  issue  by  stating  that  the  de- 
fendant, and  those  under  whom  he  claimed,  had  not  a  right  to  use  the  way  for  all  lawful  purposes. 


(a)  See  S.  C.  7  B.  Moore,  361. 
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v^^^^  .  veyed  to  the  plaintiff  and  his  heirs,  the  said  close  in 
Trickey  which,  &c.  with  the  appurtenances,  except,  and  always  re- 
Yeandall.  served  out  of  that  grant  and  conveyance,  a  pathway  six  feet 
wide  in  the  clear  through  the  said  close  in  which,  &c.  ad- 
joining to  one  Thonuia  NotfsYioxx^e,  to  the  said  other  close, 
for  the  owners  and  occupiers  of  the  said  last  mentioned 
close,  to  go,  return  and  pass  through,  at  all  times,  as  they 
had  been  theretofore  used  and  accustomed  to  do :  by  reason 
whereof,  the  plaintiff  became  and  was  seised  of  the  said 
close  in  which,  &c.  except  as  aforesaid,  to  and  in  his  de- 
mesne as  of  fee :  and  the  defendant  further  said,  that  the 
owners  and  occupiers  of  the  said  other  close,  long  l)efore^ 
and  until,  and  at  the  time  of  the  making  of  the  said  grant 
and  conveyance,  were  used  and  accustomed  to  go,  retiu*n, 
and  pass  bi/ themselves  and  their  servants,  and  with  horses, 
through  the  said  pathway,  from  a  certain  public  street 
and  highway  in  Bampion  aforesaid,  into,  through,  over» 
and  along  the  said  close  in  which,  &c.  unto  and  into  the 
said  other  close,  and  so  back  again  from  the  same  close, 
into,  through,  over,  and  along  the  said  close  in  which,  &c. 
to  the  said  street  and  highway >  at  all  times ;  and  that  the 
said  Honor  Bowden  being  so  seised  of  the  said  other  close 
as  aforesaid,  and  entitled  to  the  said  pathway  so  excepted 
as  aforesaid,  afterwards,  to  wit,  on  the  12th  March,  1806, 
by  a  certain  indenture  of  bargain  and  sale  made  between 
her  and  the  defendant,  she,  in  consideration  of  a  certain  sum 
of  money  therein  mentioned,  granted,  bargained,  and  sold 
to  the  defendant  the  said  other  close  and  pathway,  with 
the  appurtenances,  to  have  and  to  hold  the  same  to  the 
defendant  from  the  day  next  before  the  day  of  the  date  of 
the  same  indenture,  for  and  during  the  term  of  one  whole 
.year  then  next  ensuing:  by  reason  whereof,  and  by  force 
of  the  statute  for  transferring  uses  into  possession,  the  de- 
fendant became  and  was  possessed  of  and  entitled  to  the 
same  close  and  pathway,  with  the  appurtenances ;  and  that 
being  so  possessed  and  entitled^  and  the  reversion  of  the 
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ume  close  and  pathway  belonging  to  the  said  Honor ^  she       ,^82^, 
afterwards  and  before  any  of  the  said  times,  when,  &c.  to       Tkicket 

mm 

wity  on  the  13th  March  in  the  year  last  aforesaid,  by  a  yi  anoall« 
certain  other  indenture  made  between  the  said  Honor  and 
the  defendant,  for  the  considerations  therein  mention- 
ed, granted  and  released  to  the  defendant  the  said  last 
mentioned  close  and  pathway,  with  the  appurtenances,  to 
haTc  and  to  hold  the  same  to  the  defendant,  his  heirs,  and 
ass^fns:  by  reason  whereof  he  became  and  from  thence- 
forth until  and  at  the  said  times  when,  &c.  remained  and 
continued  seised  of  the  said  last  mentioned  close,  with  the 
appurtenances  in  his  demesne  as  of  fee,  and  entitled  to  the 
aid  pathway;  and  being  so  seised  and  entitled,  he,  the 
defendant^  at  the  said  times  when,  &c.  being  then  the  occu- 
pier of  the  said  last  mentioned  close,  entered  into  the  said 
dose  in  which,  &c.  by  himself  and  his  servants,  and  with 
the  said  horses,  and  went,  returned,  passed,  and  repassed 
with  the  same,  from  the  same  public  street  and  highway, 
mto,  through,  along,  over,  and  across  the  same  close  in 
which,  &c.  through  the  said  pathway,  unto  and  into 
the  said  other  close,  and  so  back  again  from  thence,  into, 
across,  and  through  the  same  close  in  which,  &c.  through 
the  said  pathway  there,  into  the  said  public  street  and  high- 
way, as  it  was  lawful  for  him  to  do,  &c.  The  third  plea  was 
similar  to  the  second,  but  concluded  by  stating,  that  the  plain- 
tiff,  on  the  1st  January^  1806,  stopped  up  and  obstructed  a 
great  part  of  the  said  pathway,  so  that  the  owners  and  oc- 
cupiers of  the  said  other  close,  could  not  conveniently  use  the 
tame,  and  assigned  in  Ueu  thereof,  a  certain  other  way  in 
and  through  a  certain  other  part  of  the  said  close  in  which, 
&c.  unto  and  into  the  residue  of  the  said  pathway,  and 
kept  and  continued  the  said  part  of  the  said  pathway  so 
stopped  up  and  obstructed  continually  from  thenceforth, 
until  and  at  the  said  times,  when,  &c.  wherefore  the  de- 
fendant at  the  said  times,  when,  &c.  entered  into  the  said 
ck)se  in  which,  &c.     There  were  four  other  pleas,  in  which 
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^188^       the  defendant  justified  a  right  of  way  for  himself  and  his 
TaicKET       servants,  and  with  horses,  and  which  varied  but  Uttle  in 
YiANDALL.     terms  from  the  second,  and  on  which  no  question  arose. 

The  plaintiff  replied  to  the  second  plea,  that  the  owners 
and  occupiers  of  the  said  other  close  in  that  plea  mention- 
ed, were  not  used  and  accustomed  to  go,  return,  and  pass 
by  themselves  and  their  servants,  and  with  horses  through 
the  said  pathway,  from  the  said  public  street  and  highway, 
through,  over,  and  along  the  said  close  in  which,  &c.  and 
unto  and  into  the  said  other  close,  and  so  back  again  fit>m 
the  same  close,  into,  through,  over,  and  along  the  said  close, 
in  which^  &c.  to  the  said  street  and  highway,  at  all  times, 
as  the  defendant  had  in  his  second  plea  in  that  behalf  al- 
leged.— ^There  was  a  similar  replication  to  the  third  plea, 
and  the  plaintiff  newly  unsigned  as  to  both,  that  the  de- 
fendant, at  other  times,  on  other  and  different  occasions, 
and  for  other  and  different  purposes  than  in  those  pleas 
mentioned,  and  in  other  and  different  parts  of  ihe  said 
close  out  of  the  said  supposed  ways,  broke  and  entered  the 
said  close  in  which,  &c ;  and  that  he  also  used  the  said  ways 
in  these  pleas  mentioned,  in  another  and  different  manner, 
and  for  other  and  different  purposes  than  the  owners  and 
occupiers  of  the  said  other  close  were  used  and  accustom* 
ed  to  use  the  same,  that  is  to  say,  taith  horses  laden  with 
and  carrying  divers  bricks^  stone,  earth,  lime,  mortar,  and 
other  materials  for  building,  and  for  the  purpose  of  carry- 
ing the  said  bricks,  stone,  &c.  &c.  into,  and  using  the  same 
in  and  upon  the  said  other  close ;  which  said  several  tres- 
passes newly  assigned,  were  other  and  different  trespasses 
than  those  in  the  second  and  third  pleas  mentioned,  and 
therein  attempted  to  be  justified. 

The  defendant  pleaded  to  the  new  assignment.  First,  not 
guilty,  on  which  issue  was  joined.  Secondly,  as  to  so  much 
of  the  said  trespasses  by  the  said  plaintiff  above  newly  assign- 
ed, as  relates  to  the  using  the  said  ways  in  the  second  and 
third  pleas  of  the  defendant,  and  in  the  new  assignment  in 
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that  bflhalf  nentioiied  in  another  and  diflBsient  manner,  and  ,  i^^ 
for  other  and  diflferent  purposes  than  the  owners  and  occa« 
piers  of  the  said  other  close  in  those  pleas  mentioned,  were 
used  and  accustomed  to  use  the  same,  that  is  to  say,  with 
horses  laden  with  and  carrying  the  said  bricks,  stone,  &c« 
fcc«  and  other  materials  for  building,  in  the  said  new  assign- 
ment in  that  behalf  mentioned,  and  for  the  purpose  of  carry- 
ing the  same  bricks,  stone,  &c.  &c«,  into  and  using  the  same 
kiand  upon  the  said  other  close,  above  supposed  to  have  been 
done  by  the  defendant : — he,  the  defendant,  said,  that  the 
owners  and  occupiers  of  the  said  other  close  in  those  pleas 
Bientioned,  long  before,  and  until,  and  at  the  time  of  the 
■aking  of  the  grant  and  conreyance  in  those  pleas  men- 
tifloed,  were  used  and  accustomed  to  use  the  same  ways 
to  go  and  pass  by  themselTCS  aoj|plheir  senrants,  and  with 
horses,  in  and  throu^  the  said  ways  in  those  pleas  in  that 
behalf  mentioned,  from  the  said  street  and  highway  there- 
in mentioned,  into,  through,  over,  and  along  the  said  close 
m  whidi,  &e.  unto  and  into  the  said  other  dose  for  all 
Immftd  purpose$  whaUoever^  tot  which  they,  as  such  own- 
ers and  Occupiers,  had  occasion  so  to  go  and  pass ;  for 
which  reason,  the  defiendant,  at  the  said  times  when,  &c. 
in  the  new  assignment  mentioned,  being  times  when  he, 
die  de£endant,  was  so  seised,  and  was  such  occupier  as  in 
those  pleas  mentioned,  did  use  the  same  ways  in  those 
pleas  mentioned,  to  go  and  pass,  and  did  go  and  pass 
in  and  through  the  same,  with  ike  said  horses  laden 
viih  and  carrying  the  same  bricks,  stone,  &c.  &c.  for 
the  purpose  of  carrying  the  same  bricks,  stone,  &c. 
fce.  firom  the  same  street  and  highway,  itito,  through, 
over,  and  abng  the  said  dose  in  which,  &c.  unto,  into, 
and  using  the  same  in  and  upon  the  said  other  close,  for 
building  in  and  upon  the  same,  a  certain  building,  which 
he  then  had  occasion  as  such  owner  and  occupier  thereof 
to  build  thereon,  being  then  and  there  lawful  purposes,  for 
he  had  as  such  owner  and  occupier  of  the  said  other 
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"i?^^l-       close  at  those  several  times  occasion  to  use  the  same  ways  in 
Tricket       those  pleas  in  that  behalf  mentioned,  as  he  lawfully  might, 
Yeamdall.     and  this,  &c.  wherefore,  &c. 

The  plaintiff  as  to  the  second  plea  of  the  defendant 
as  to  so  much  of  the  said  trespasses  by  the  plaintiff 
above  newly  assigned,  after  protesting  that  the  same  plea 
was  wholly  insufficient  in  law,  nevertheless,  for  repli- 
cation in  this  behalf,  the  plaintiff  said  that  the  owners 
and  occupiers  of  the  said  other  close,  in  the  said  second 
and  third  pleas  mentioned,  were  not  before  or  until  or  at 
the  time  of  the  making  of  the  grant  and  conveyance  in  those 
pleas  mentioned,  used  and  accustomed  to  use,  and  in  fact 
did  not  use  the  said  ways  in  the  said  second  and  third 
pleas  mentioned,  to  go  and  pass  in  and  through  the  said 
ways,  in  the  said  second  and  third  pleas  in  that  behalf 
mentioned,  from  the  said  street  and  highway  therein  re- 
spectively mentioned,  into,  through,  over,  and  along  the 
said  close,  in  which,  &c.  unto  and  into  the  said  other  closes 
therein  respectively  mentioned  with  horses  laden  with  and 
carrying  bricks,  stone,  earth,  Sfc»  8fc,  and  other  mate- 
rials for  building,  and  this,  &c.  wherefore,  &c. 

To  this  repUcation  the  defendant  demurred  specially,  and 
assigned  for  causes,  that  the  matters  therein  contained  were 
no  answer  to,  and  were  entirely  irrelevant  to  the  plea  of  the 
defendant,  to  which  the  same  were  so  pleaded;  that  the  re- 
/  plication  did  not  traverse  and  deny  or  confess  and  avoid  the 

matters  contained  in  the  same  plea,  or  any  of  them ;  that 
the  plaintiff  had  by  his  same  repUcation  denied  and-  at- 
tempted to  put  in  issue  matters  not  contained  or  alleged 
in  the  plea  of  the  defendant,  that  is  to  say,  that  the  owners 
and  occupiers  of  the  said  other  close  in  the  said  second 
and  third  pleas  mentioned,  were  before  or  until  or  at  the 
time  of  the  making  of  the  grant  and  conveyance  in  those 
pleas  mentioned,  used  and  accustomed  to  use,  and  in  fact 
did  use  the  said  ways  in  the  said  second  and  third  pleas 
mentioned,  to  go  and  pass  in  and  through  the  said  ways  in 
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those  pleas  mentioned,  from  the  said  street  and  highway       .  It<g4> 
therein  respectively  mentioned ,  into,  through,  over,  and       Tkickit 
along  the  said  close  in  which,  &c.  unto  and  into  the  said     teandall. 
other  close  therein  respectively  mentioned,  with  horses 
laden  with  and  carrying  bricks,  stone,  &c.  &c.  and  other 
materials  for  building ;  and  that  the  denial  of  those  mat- 
ters was  no  answer  to,  but  wholly  foreign  and  irrelevant 
to  the  plea  of  the  defendant  by  him  secondly  above  plead- 
ed, as  to  so  much  of  the  said  trespasses  by  the  plaintiff 
above  newly  assigned,  as  is  in  the  introductory  part  of 
that  plea  mentioned.     The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument^  when  Mr.  Ser- 
jeant Taddy  in  support  of  the  demurrer,  submitted  that 
the  replication  to  the  defendant's  second  plea  to  the 
new  assignment  was  bad,  because  it  traversed  a  fact 
which  the  plea  did  not  allege,  viz.  that  the  former  owners 
used  the  way  in  question  with  horses  carrying  bricks,  &c. 
or  building  materials ;  the  plea  only  alleging  that  Honor 
Bowden  used  it  with  horses  for  all  lawful  purposes,  and 
therefore  that  the  defendant  used  it  with  horses  carrying 
bricks,  &c.  The  replication  ought  to  have  been  either 
that  the  former  owners  did  not  use  the  way  with  horses  for 
all  lawful  purposes,  or  that  the  purpose  for  which  the  de- 
fendant used  it,  viz.  with  horses  carrying  bricks,  was  not 
a  lawful  purpose.  The  proper  course  for  the  plaintiff  to 
have  pursued,  would  have  been  either  to  have  traversed 
the  fact,  that  the  former  owners  used  the  way  for  all  law- 
ful purposes,  or  to  have  demurred  to  the  plea,  if  the  use 
by  the  defendant,  viz,  with  horses  carrying  bricks,  was 
not  a  lawful  purpose. 

Mr.  Serjeant  Lavces^  in  support  of  the  replication  con- 
tended, that  there  having  been  an  unity  of  seisin  in  Honor 
Bcwden,  who  granted  the  close  in  question  to  the  plaintiff, 
except  a  pathway  six  feet  wide,  for  the  owners  and  occu- 
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1824'^^  piers  of  the  other  close  to  go,  return,  and  pass,  as  they  had 
Trickct  been  theretofore  used  and  accustomed  to  do ;  the  question 
Ybandall.  upon  the  whole  of  the  pleadings  was,  whether  the  defendant 
had  used  the  way  conformably  with  the  terms  of  that  ex- 
ception.  It  is  quite  clear,  that  it  was  not  a  general  but 
merely  a  qualified  right  to  use  the  way  as  former  owners 
had  been  used  and  accustomed  to  do;  therefore,  whether 
they  had  been  accustomed  to  use  it  with  horses  laden  with 
bricks  and  building  materials,  was  a  traversable  fact  under 
the  original  exception.  It  is  equally  clear  that  the  grant 
must  be  modified,  for  it  might  be  highly  inconvenient  that 
the  way  should  be  used  by  horses  laden,  although  the 
grantor  might  not  have  objected  to  allowing  persons  on 
horse-back  or  horses  unladen  to  have  passed.  The  plain- 
tiffby  his  new  assignment  admitted  that  thedefendantmight 
have  a  right  of  way  for  particular  purposes,  viz.  for  horses 
unladen,  but  that  he  had  used  it  with  horses  carrying 
bricks ;  the  new  assignment  therefore  was  consistent  with 
the  right  of  way  as  set  out  by  the  defendant  in  his  second 
plea,  but  stated  that  the  defendant  had  not  used  the  way 
as  the  former  owners  and  occupiers  had  been  accustomed 
to  use  it,  viz.  in  conformity  to  the  exception  as  set  out  in 
that  plea.  The  defendant  in  his  plea  to  the  new  assign- 
ment, ought  to  have  averred  that  they  under  whom  he 
claimed,  had  been  accustomed  to  use  the  way  with  horses 
carr3ring  bricks ;  and  by  his  stating  that  they  were  accus- 
tomed to  use  the  way  for  all  lawful  purposes,  it  was  a  de- 
parture from  the  plea  in  which  it  was  stated  that  they 
were  accustomed  to  use  it  by  themselves  and  their  servants, 
and  with  horses ;  and  the  plaintiff  has  replied  that  the 
owners  or  persons  under  whom  the  defendant  claims,  did 
not  use  the  way  as  he  had  done,  viz  with  horses  laden 
with  bricks  and  building  materials.  The  mispleading,  if 
any,  is  with  the  defendant,  as  he  ought  to  have  averred  in 
his  plea  to  the  new  assignment,  that  the  owners  and  occu- 
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piera  of  his  close  were  accustomed  to  use  the  way  with         1824.. 
horses  carrying  bricks. 

Lord  Chief  Justice  Best. — It  seems  to  me  that  it  is  im- 
possible to  support  the  plaintiff  s  replication  to  the  de« 
fendant's  plea  to  the  new  assignment.  If  the  exception  in 
the  second  pica  must  be  considered  as  a  qualified  or  re- 
stricthe  exception,  it  might  be  confined  to  horses  only, 
and  if  so,  a  man  would  not  be  justified  in  riding  on  horse- 
back, as  the  animal  in  such  a  case  might  be  said  to  be 
Uden.  The  defendant  in  his  plea  to  the  new  assignment 
has  repeated  that  the  former  owners  and  occupiers  of  the 
dose  were  used  and  accustomed  to  pass  by  themselves  and 
their  servants  with  horses  for  all  lawful  purposes.  The 
plaintifi*  should  have  taken  issue  on  that  plea,  by  stating 
that  the  defendant  and  those  under  whom  he  claimed  had 
not  a  right  to  use  the  way  for  all  lawful  purposes,  and  then 
the  question  would  have  been,  whether  the  carrying  build- 
ing materials  was  a  lawful  purpose  or  not ;  and  it  is  quite 
dear  that  a  person  cannot  have  a  right  of  way  for  an  un- 
lawful purpose,  viz.  for  the  purpose  of  committing  a  rob- 
bery; it  therefore  appears  to  me  that  this  replication  can- 
not be  supported. 

Mr.  Justice  Park. — If  a  person  claiils  a  right  of  way 
for  carriages,  it  will  apply  to  those  which  are  laden  as  well 
as  those  which  are  not ;  and  for  the  reasons  assigned  by 
my  Lord  Chief  Justice,  I  concur  with  him  in  thinking 
that  die  replication  in  question  is  bad. 

Mr.  Justice  Burrouoh. — The  exception  in  the  original 
grant  to  the  plaintiff  was  of  a  way  six  feet  wide,  which 
was  su£icient  to  allow  a  horse  to  pass,  although  it  might 
be  laden  with  building  materials.  The  new  assignment 
must  be  considered  in  the  nature  of  a  new  declaration,  and 
to  which  the  defendant  has  pleaded,  that  the  persons  un- 
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1824i         der  whom  he  claims  were  accustomed  to  use  the  way  for 

Trickby       all  lawfiil  purposes,  and  this  appears  to  me  to  fall  substan- 

Yeandall.     tially  within  the  exception.     The  plaintiff  might  either 

have  demurred  or  denied  the  defendant's  right  and  those 

under  whom  he  claimed,  to  use  the  way  for  all  lawful  pur- 

*  poses ;  instead  of  which  he  merely  traversed  their  right  to 

use  it  with  horses  laden  with  bricks  and  building  materials ; 

and  it  cannot  be  contended  for  a  moment,  that  such  an. 

user  amounts  to  an  unlawful  purpose. 

Judgment  for  the  defendant. 


Tueidatf^ 
May  lliA.  TrUSLOVE  V.  BuRTON. 

Where  the  X  HIS  was  an  action  of  trespass,  and  came  on  to  be  tried 
Se  deSm's  l>efore  Lord  Chief  Justice  Abbott  at  Cambridge,  at  the 
attorney  gave      Summer   Assizes,    1823,    when  the  plaintiff  not  being 

an  admission  to  .  '^  ^ 

the  phuntirs      prepared  to  prove  a  private  act  of  Parliament  by  an  ex-. 
the  printed  copy  amined  copy  compared  with  the  original  roll  in  the  Par- 
ofParUamwit*^  liament  Office,  his  Lordship  directed  a  nonsuit.     It  ap- 
■houid  be  re-      peared,  however,  that  the  plaintiff's  attorney  had  instruct- 

ceivable  in  evi-   ^  .  ^  /  t       ,    n      ^ 

dence,  without  ed  his  agents  in  town  to  apply  to  those  of  the  defendant . 
Held,  thatTt  ^  previously  to  the  trial,  and  that  they  had  obtained  an  ad- 
^*to  °  ro^  Ui"  '°^^*^'*  ^^^^  the^i  that  the  printed  copy  of  the  act  should 
handwriting  of  be  admitted  and  taken  as  sufficient  evidence,  without  the 
admission  hav  production  of  formal  proof.  Under  these  circumstances 
^SJ^r^d  ^^-  Serjeant  Pell,  in  the  last  Michaelmas  term,  obtained 
under  the  sane-  a  rule  fiisi  that  this  nonsuit  might  be  set  aside  and  a  new 

toon  of  the  de-  ° 

fondant's  attor-    trial  granted. 

ney. 

Mr.  Serjeant  Faughan  now  shewed  cause,  and  submit- 
ted that  although  the  defendant*s  agents  had  admitted  that 
the  printed  copy  of  the  act  might  be  given  in  evidence  at 
the  trial,  still  that  the  plaintiff  could  not  be  entitled  to  re-- 
cover,  unless  he  had  been  prepared  to  prove  the  hand- 
writing of  the  agents  to  such  admission. 
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But  the  Court  held  that  the  proof  of  such  signature  was  ^  1884. 
unnecessary ;  nor  could  the  defendant  in  justice  require  it, 
and  more  particularly  so,  as  the  admissions  had  been  en- 
tered into  bond  fide f  and  signed  by  an  attorney  of  the  Court* 
sod  should  therefore  have  been  confirmed  by  the  defend- 
ant's attorney  at  the  trial. 

Rule  absolute. 


Sherratt  r.  Floyer.  7Wirf«¥, 

IHr.  Serjeant  Pell,  on  the  first  day  of  this  Term,  obtained    wbtra  judf- 
1  rule  nisi  that  an  exoneretur  miirht  be  entered  on  the  bail-  ■»«»*  h*vfaf 

1.1  111       been  «il«wd  «p 

piece  in  this  cause,  on  an  affidavit  which  stated  that  the  agaiattmdefend- 
defendant  was  arrested  on  the  28th  o{  January,  1823,  on  ^^^^i^lT^ 
a  capiaz  ad  respondendum  issued  out  of  this  Court  for  a  JJ^ GturTrf'" 
debt  of  75601.  that  bail  were  put  in  and  justified  on  the  King's  Bench, 
idi of  F'ebruary  following;  that  the  recognizance  was  filed  ^ntof  thU 
and  judgment  signed  and  entered  up  on  the  10th  otMajf;  J^^'JJJ^ 
and  that  on  the  15th  a  writ  of  error  was  brought  in  the  an^  ^  «A«r- 

wudf  Inroafffat  a 

£mg's  Bench,  and  that  on  the  25th  of  November  following  writ  of  error  to 
the  judgment  of  this  Court  was  affirmed ;  upon  which  a  i^^,^  ^^ 
further  writ  of  error  was  brouirht  in  the  House  of  Lords,  pen^Jns  ■«* 

^  wntforrender- 

and  a  rule  to  transcribe  served  on  the  3d  of  February  ed  hinneir  in 
last,  and  which  writ  was  still  pending;  that  the  defendant  baiitotbejrii^f 
having  surrendered  to  the  King^s  Bench  prison  in  dis-  fSJeidTSt 
charge  of  his  bail,  and  notice  of  render  having  been  duly  ^j^T^'T^'**"' 
served  for  the  purpose  of  exonerating  them,  they,  on  the  cMMrfiwen- 
Sd  of  ./d^prtVlast,  applied  to  Lord  Gifford,  the  then  Chief  uiip^,  •• 
Justice  of  this  Court,  for  leave  to  enter  an  exoneretur  on  ^  "!??'m 

'  lance  of  bail 

the  bail-piece,  when  his  Lordship,  considering  that  he  stiu  remained 

had  no  authority,  as  the  proceedings  were  removed  to  the  where  the  ao* 

C^urt  of  King's  Bench,  recommended  an  application  to  Si^J^wlSr; 

be  made  to  one  of  the  Judges  of  that  Court.  That  such  ap-  "nd  that  the  de- 

^  ^     fendant  having 

been  rendered 
to  the  King* 9  B§mck  Fntm,  tlie  ternif  of  the  recognisance  could  not  be  complied  with,  as  that  Court 
woald  not  allow  him  to  be  deliTered  up  or  tnutlerred  to  any  other  custody. 
VOL.  IX.  F 
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1824f  plication  was  accordingly  made  to  Lord  Chief  Justice  -46- 
SuERRATT  botip  at  chambers,  on  the  9th  of  AprU  last,  when  he  also 
Floyeiu  declined  to  interfere,  and  requested  that  an  application 
might  be  made  to  this  Court. — Under  these  circumstances, 
the  learned  Serjeant  contended  that  the  bail  were  entitled 
to  be  relieved  by  having  an  exonereiur  entered  on  the 
bail-piece,  as  the  recognizance  was  filed  and  still  remained 
in  this  Court. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
first y  that  the  only  course  to  be  pursued,  was  to  send  the 
bail  piece  by  mittimus  to  the  Court  of  King's  Bench^  be- 
cause the  record  having  been  removed  there  by  a  writ  of 
error,  the  cause  in  this  Court  was  altogether  at  an  end, 
and  until  the  record  should  come  back  or  be  restored,  this 
Court  could  not  act  upon  it ;  for  in  Sampayo  v.  De  Pay- 
ba,  Mr.  Justice  Gibbs  said  (a),  **  that  when  there  is  a  writ 
of  error  operative  in  judgment  of  law,  the  record  here  is 
gone ;  that  is  to  say,  as  soon  as  the  writ  of  error  has  ope- 
rated,  the  record,  though  it  remain  in  this  Court,  is  mere 
paper,  and  is  as  much  destroyed  as  if  thrown  into  the  fire.*' 
^  So  here,  all  the  proceedings  in  the  cause  were  completely 
removed  before  another  tribunal. — Secondly,  this  Court 
cannot  order  an  exoneretur  to  be  entered  on  the  bail 
piece,  unless  the  terms  of  the  recognizance  had  been  com- 
plied with,  or  it  had  become  impossible  to  have  done  so, 
as  in  the  case  of  persons  who  were  actually  sent  out  of 
the  country  under  the  alien  act.  Here,  however,  the  re- 
cognizance might  have  been  complied  with,  as  it  was  to 
render  the  defendant  to  the  Fleet  Prison,  instead  of  which 
he  has  been  rendered  to  the  King's  Bench,  and  he  might 
be  rendered  to  the  former  prison  at  any  fixture  period.  In 
Folkein  v.  Critico{b),  the  Court  would  not  allow  an  exone- 
retur to  be  entered  on  the  bail  piece,  on  the  ground  that  the 

(a)  6  Taunt.  85.  (b)  13  East,  457. 
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principal  was  in  cuttody,  and  about  to  be  sent  out  of  the       J!^ 

iiiqfd<mi  under  the  aEen  act,  43  Geo.  3,  c  156,  a«  he  still 

continued  in  tim  country  and  might  possibly  be  set  at 

h^e  again.     And  in  Hodgson  y.  Temple,  Lord  C.  J. 

GUAm  said  {a\  ''  that  the  application  in  Folkeim  y.  Cri- 

tieo  was  refused  upon  the  principle,  that  where  there  is 

a  possibility  of  a  defiendant  being  placed  in  a  condition  in 

which  he  may  be  surrendered  in  discharge  of  his  bail,  the 

Cont  will  not  order  an  exoneretur  to  be  entered  on  the  bail 

piece,  tmtwill  grant  thatrelief  to  the  bail  only  in  cases  where 

the  defendant  is  placed  irrecoverably  out  of  their  reach.'* 

As,  therefore,  the  defendant  in  this  case  should  have  been 

rendered  to  the  fleei  Prison  in  the  first  instance,  or  might 

be  hereafter,  the  terms  of  the  recognizance  might  eventn- 

ally  be  complied  with. 

Lord  Chief  Justice  Best. — Two  questions  have  been 

raised  in  this  case,^rsiy  whether,  under  the  circumstances, 

this  is  the  proper  Court  to  which  an  application  ought  to 

have  been  made  for  entering  an  exoneretur  on  the  bail 

piece;  in  answer  to  which,  I  am  of  opinion,  that  it  is  the  only 

fit  tribunal,  as  the  recognizance  still  remains  here.     As  to 

sending  the  bail  piece  by  mittimus,  or  any  other  process, 

into  the  Court  of  King's  Bench,  I  think  we  have  no  power 

to  do  so,  and  that  this  Court  alone  must  decide  whether 

the  exoneretur  ought  to  be  entered  or  not.     I  subscribe 

io  the  doctrine  of  the  late  Lord  Chief  Justice  Gihhs  in  the 

case  of  Sampayo  v.  He  Payba,  that  where  the  record  is 

gone,  the  Court  cannot  interfere ;  and  although  the  record 

in  this  case  has  been  removed  by  a  writ  of  error,  yet  the 

recognizance  still  remains  here,  and  may  be  dealt  with  by 

the  Court  accordingly.     But  secondly,  it  has  been  said, 

that  even  supposing  this  Court  has  jurisdiction  over  the 

recognizance,  still  that  we  ought  not  to  exercise  it,  inas- 

(«)  6  Taunt.  511. 
F  2 
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1824. 


Sherratt 

V, 

Floter. 
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much  as  the  terms  or  condition  of  such  recognizance  have 
not  been  performed  or  complied  with,  as  the  defendant 
has  not  been  rendered  to  the  Fleet  Prison;  but  it  has 
been  admitted,  that  if  it  appear  to  be  impossible  that 
the  terms  of  the  recognizance  could  be  complied  with,  this 
Court  might  then  interfere.  It  appears  to  me,  that  this 
Court  cannot  allow  any  proceedings  to  be  taken  on  the  re- 
cognizance elsewhere;  and  it  then  falls  within  the  princi- 
ple of  its  being  impossible  to  comply  with  the  terms  of  it, 
as  the  defendant  can  never  be  rendered  to  the  JFleet  Pri- 
son^ as  he  has  already  surrendered  himself  to  the  marshal 
of  the  King*s  Bench;  and  as  he  is  by  so  doing  within  the 
jurisdiction  of  that  Court,  they  will  not  allow  him  to  be  de- 
livered up  or  transferred  to  any  other  custody. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  concur- 
ring, 

Rule  absolute. 


A  custom  of 
tMurring  estates 
tail  in  copyholds 
by  suirender, 
may  subsist  con- 
currently with  a 
custom  to  bar 
such  estates  by  a 
recovery  in  the 
Lord's  Court: 
Where,  therc- 
fiire,  it  was  left 
to  the  Jury  to 
tay,  whether  the 
custom  was  to 
bar  by  recovery 
or  surrender, 
without  stating 
to  them  that  such 
customs  might  . 
be  concurrent 
and  consistent 
with  one  ano- 
ther, the  Court 
granted  a  new 
trkL 


Doe  on  the  demise  of  Wallijead  v.  Ossinobrooke* 

Jl  his  was  an  action  of  ejectment.  At  the  trial,  before 
Mr.  Baron  Garrow,  at  the  Summer  Assizes  at  Notting- 
ham,  18S3,  the  lessor  of  the  plaintiff  claimed  certain 
copyhold  premises  as  devisee  in  tail  under  the  will  of  his 
grandfather,  William  Wallhead,  made  in  1731; — and 
the  only-question  was,  whether  a  custom  existed  within 
the  copyhold  manor  of  CoUingham  Northby  and  Souths 
by  in  the  county  of  Nottingham,  to  bar  entails  by  surren- 
der, as  well  as  by  a  recovery  suffered  in  the  Court  of 
the  lord  of  that  manor • — On  the  part  of  the  lessor  of 
the  plaintiff,  it  was  contended,  that  the  custom  was  to  bar 
by  recovery  only ;  and  forty-seven  instances  were  adduced 
of  entails  having  been  so  barred. — For  the  defendant,  it 
was  insisted,  that,  altboagh  there  existed  a  custom  to  bar 
by  recovery,  yet  that  there  was  also  a  custom  to  bar  by 


1824. 


DoKcL 
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surrender ;  and,  as  evidence  of  this  custonii  seven  instances 

were  proved  of  entails  having  been  so    barred.       The     wallhkao 

learned  Baron  left  it  to  the  jury  to  say,  whether  the  cus-  «• 

Omihgjuiooks. 

torn  was  to  bar  by  recovery  or  surrender.  They  found 
that  the  custom  was  to  bar  by  recovery,  and  according- 
ij  gave  a  verdict  for  the  lessor  of  the  plaintiff. 

Mr.  Serjeant  Tadtfy  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  fdsi  that  this  verdict  might  be  set  aside,  and 
anew  trial  granted ;  and  submitted,  that  it  should  have  been 
left  to  the  jury  to  say,  whether  the  two  customs  of  barring 
entails  by  surrender  and  by  recovery,  might  not  exist  toge- 
dier,  so  as  to  be  concurrent  customs,  and  consistent  with 
eadi  other;  or  that  the  jury  might  have  misunderstood  the 
summing  up  of  ,the  learned  Judge,  and  found  a  verdict 
for  the  plaintiff,  on  the  ground  that  the  majority  of  in- 
stances were  by  recovery.  There  was  no  evidence  to  es- 
tablish a  custom  of  barring  by  recovery  only ;  and  he  re- 
Ged  on  the  cases  of  Doe  d.  Dauncey  v.  Dauncey  (a),  and 
Ecercdl  v.  StnaUey  (6),  to  shew  that  there  might  be  con- 
current customs  in  a  manor  to  bar  entaik  of  copyhold  by 
recovery  or  by  surrender* 

Mr.  Seijeant  Vaughan  now  shewed  cause,  and  observ- 
ed, that  although  there  might  be  two  concurrent  customs, 
and  though  in  Roe  A.  Bennett  v.  Jeffery  (c),  a  single  instance 
of  a  surrender  in  fee  by  tenant  in  special  tail  of  a  copyhold 
estate,  was  deemed  evidence  to  prove  a  custom  within  the 
manor  to  bar  entails  by  surrender,  although  one  instance  was 
proved  of  a  recovery  suffered  by  the  tenant  in  tail  to  bar 
die.entail,  yet  Mr.  Justice  Dampier  there  said,  {d)  ^'  that  if 
frequent  instances  of  barring  by  recovery  had  been  proved, 
which  is  inconsistent  with  the  mode  by  surrender,  there 

(«)  7  Tannt.  674.       .     (h)  1  Wila.  26.  S.  C.  2  Sxn.  1 197. 
(e)  2  Mau.  &  Selw.  92.  {d)  Id.  93. 
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-j^--       would  have  been  weight  m  the  argument ;  but  that  where 
Doe  d.        there  is  such  a  paucity  of  instances  in  each  mode,  it  only 

WaLLBEAD  m:  J  .1     »»        A      J 

V.  proves  that  probably  there  were  very  few  entails.      And 

here,  as  there  were  forty-seven  instances  in  the  one  case, 
and  only  seven  in  the  other,  it  was  properly  left  to  the  jury 
to  say,  whether  the  custom  was  to  bar  by  recovery  or  sur- 
render, and  they  have  drawn  a  right  conclusion. 

Lord  Chief  Justice  Best. — The  learned  Baron  left  it  to 
the  jury  as  a  &ct,  whether  the  custom  was  to  bar  by  reco- 
very or  surrender,  without  stating  to  them  that  they  might 
be  both  good  and  consistent  with  one  anotlier.  It  should 
have  been  left  to  them  to  say,  whether  both  customs  might 
not  be  co-eval  or  stand  together.  J  am  therefore  of  opin- 
ion that  there  must  be  a  new  trial. 

Mr.  Justice  Park. — \  concur  with  my  Lord  Chief  Jus- 
tice in  thinking  that  this  case  was  not  properly  left  to  the 
jury.  In  Hoe  d.  BejmHiv.  Jeffery,  there  was  only  one  in- 
stance of  a  recovery  having  been  suffered ;  and  in  Doe  d. 
Wightivick  y.  Truby  (a),  where  there  were  fifty-seven  in- 
stances of  barring  by  recovery,  and  only  nine  by  surren- 
der, Lord  Chief  Justice  De  Grey  said  (A),  *^  that  a  custom 
to  bar  by  surrender  only,  was  sufficient,  where  there  was 
no  custom  to  exclude  it.  And  in  Everali  y»  SmcUley, 
Mr.  Justice  Denison  said  (c),  ^^  nothing  is  more  clear  than 
that  a  tenant  in  tail  of  a  copyhold  may  bar  his  issue  by 
surrender ;  and  where  there  may  be  a  real  action,  there 
may  be  a  recovery  *  That  a  surrender  and  recovery  are  only 
two  different  conveyances,  and  it  might  as  well  be  said  that 
at  common  law,  where  there  is  a  fine,  that  will  bar  the  issue 
as  well  as  a  recovery,  and  that,  therefore,  one  of  them  must 
be  void : — a  surrender  is  a  more  natural  way  of  conveying 

(a)  2  Sir  Wm.  Bl  944.  {b)  Id.  947.  (c)  I  Wils.  27. 
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oopybolds  than  a  recovery,  tad  he  coaM  not  see  any  uge  a       -J^^ 
recovery  was  of,  but  only  to  create  greater  expence."  *><>*  ^ 

Mr.  Justice  Burrough.— The  case  of  EveraU  v.  Smal-  o«iNOB»oo£t, 
ley  is  decisive  to  shew,  that  customs  to  bar  entails  of 
copyholds  by  recovery  or  surrender  are  concurrent,  and 
that  the  one  cannot  be  preferred  to  the  other;   and  al- 
thoa^  a  stnTender  may  be  the  cheapest  mode,  yet  that 
both  customs  nay  exist  together;  and  consequently,  it 
should  have  been  left  to  the  jury  to  say,  whether  the  cus* 
tons  of  barring  estates  tail  in  this  particular  manor  by  sur- 
render or  recovery  were  concurrent  or  not.     The  rule 
therefore  for  a  new  trial  must  be  made 

Absolute. 


Ryland,  Esq.  V.  Lavender  and  two  Others.  Tnadmy, 

1  HIS  was  an  action  of  debt  on  bond,  in  the  yienal  sum  of  where  the  de- 
10,000/.,  and  brought  by  the  plaintiff,  as  late  sheriff  of  [•'"^^''"^^tj^' 
the  county  of  Worcester,  against  the  defendant,  Lavender,  gaol,  covenanted 

11  n   1  1     n   1  11  1  *»y  indenture 

as  the  keeper  of  the  gaol  of  that  county,  and  the  two  other  with  the  sheriff; 
defendants,  as  his  sureties.  The  defendants  craved  oyer  of  thin^V'that  he 
the  condition,  which  was,  that  if  the  defendant  Lavender,  ^^^^^^^  pcrwnai- 

'  '  '   ly  attend  the 

his  heirs,  executors,  or  administrators,  did  and  should  asaUeiandge- 
well  and  truly  observe,^  perform,  fulfil  and  keep,  all  and  leuionsofthe 
singular  the  covenants,  provisoes  and  agreements  whatso-  m^miaaae^' 
ever,  which  on  his  part  and  behalf  were  to  be  observed,  ^***"  ordered 

*  ^  ^  ^       to  be  removed 

perfiHmed,  fulfilled  and  kept,  and  comprised  in  a  certain  by  Aa6«a«cor- 

pHSt  safely  and 
without  escape, 
ftmn  the  gaol,  to  such  place  as  the  writ  should  direct;'* — and  the  defendant  and  two  sureties  gave  the 
dbcriff  m  himd  for  the  due  peribraiance  of  such  covenants;  and  the  former  being  in  attendance  at  the 
quarter  sesoQns,  the  sherifiT,  on  receiving  a  writ  of  habeas  corpus  for  tlie  removal  of  a  prisoner,  di- 
lected  a  warrant  for  that  purpose  to  the  defendant  and  /.  S.^  **  by  him  (the  sheriff)  for  that  time 
only  thereto  specially  appointed ;"  and  /.  S,,  who  was  the  defendant's  turnkey,  proceeded  with  the 
prisoner  towards  the  place  of  destination,  but  allowed  him  to  escape: — Held,  that  the  sheriff  having 
specially  directed  the  warrant  to  J.  S»  s^nA  appointed  him  for  that  particular  purpose,  that  neither 
the  defendant  nor  his  sureties  were  liable  fn  an  action  brought  by  tlie  sheriff  on  the  bond  for  a 
kreack  «!*  tki&  Mvenmts  Qoatained  in  the  indenture  by  the  deftndant  as  gaoler. 
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1824-  ^  indenture  of  covenant,  bearing  even  date  with  the  bond,  and 
made  between  the  plaintiff  of  the  one  part,  and  the  de- 
fendant Lavender  of  the  other;  and  if  the  latter  should 
in  all  things  demean  himself  according  to  the  true  intent 
and  meaning  of  the  indenture,  the  bond  was  to  be  void. — 
Pleas,^r.^,  non  est  factum^  on  which  issue  was  joined. 
Secondly,  that  the  indenture  in  the  condition  mentioned, 
was  made  on  the  16th  February,  1822,  between  the  plain- 
tiff of  the  one  part,  and  the  defendant  Lavender  of  the 
other,  and  which  said  indenture  was  in  the  custody  of  the 
plaintiff,  and,  therefore,  that  the  defendants  could  not 
produce  it ;  and  which  witnessed,  (among  other  things),  that 
the  plaintiff,  as  sheriff  of  Worcester,  had  nominated,  de- 
puted and  appointed  the  defendant  Lavender  to  be  gaoler 
or  keeper  of  the  said  gaol; — in  consideration  whereof,  he 
thereby  covenanted  with  the  plaintiff,  his  executors,  ad- 
ministrators and  assigns,  that  he.  Lavender,  his  heirs,  &c. 
should  and  would  during  so  long  time  as  he  should  be 
gaoler  or  keeper  of  the  said  gaol  under  the  plaintiff  as 
sheriff,  weQ  and  truly  keep  the  said  gaol  or  prison,  and  all 
such  persons  as  then  were  delivered  to  him,  or  thereafter 
should  be  delivered  or  committed  to  his  custody  or  the 
custody  of  his  deputy,  or  to  the  custody  of  the  said  sheriff 
or  his  under-sheriff,  or  deputy,  and  the  said  persons  should 
detain  and  keep  in  safe  custody  without  any  escape,  and 
have  them  forthcoming  until  lawfully  acquitted  or  discharg- 
ed, and  sho\ild  not  permit  any  person  committed,  without 
bail  or  mainprize,  to  go  at  large  out  of  the  prison,  unless 
by  legal  warrant  or  process;  and  should  and  would  suffi- 
ciently save,  keep  harmless  and  indemnified  the  plaintiff, 
his  under-sheriff,  and  deputy,  from  and  against  all  finesji 
amerciainents,  actions,  debts,  judgments,  executions, 
charges,  losses,  damages,  and  payments  of  money  which 
he  or  either  of  them  might  sustain  by  reason  of  the  es- 
cape of  any  prisoner  or  prisoners,  or  by  permitting  any 
of  tbem  to  go  about,  or  by  letting  any  of  them  out  of 
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fjft  from  the  gaol  or  custody  of  the  defendant  Lavender     .j^^ 
9t  his  deputy,  or  for  or  by  reason  of  any  de&ult  or  neg- 
ligence in  keeping  the  priscm  or  prisoners,  or  by  reason 
of  not  receiTing  any  prisoners  lawfuDy  tendered  to  the 
custody  of  the  defendant  Lavender ^  or  his  deputy,  or 
for  or  by  reason  of  any  misdemeanors,  or  any  other  act 
wfaatsoerer,  which  should  or  might  be  committed,  omitted, 
soSiered,  done,  or  executed  by  the  defendant  Lavender , 
or  any  persons  under  him,  concerning  the  gaol,  and  the 
ondue  and  illegal  management  thereof;  and  should  give 
Us  and  their  personal  attendance  upon  the  Justices  jof  the 
Peace  at  dieir  general  quarter  or  special  sessions^  commis- 
sioners of  oyer  and  terminer,  or  other  legal  authority ;  and 
when  required  by  the  said  sheriff,  his  under-sheriff,  or  de- 
puty, at  every  assize,  general  gaol  deliyery,  and  sessions  of 
the  peace  holden  for  or  within  the  said  county  of  fFbrces- 
ier,  and  at  all  times  when  and  wherein  his  attendance 
ahould  be  needful  or  required  to  do  any  service  belonging 
to  the  said  offices  of  sheriff  or  gaoler,  at  every  assize  and 
general  gaol  delivery  for  the  said  county,  during  the  time 
that  the  plaintiff  should  continue  sheriff,  find  a  sufficient 
guard  of  men  at  his  own  costs  and  charges,  to  guard  and 
look  to  all  such  prisoners  as  should  be  arraigned,  and  give 
his  personal  attendance  upon  the  said  sheriff,  &c.  at  the 
execution  of  all  prisoners  condemned  to  die,  or  otherwise 
to  be  punished ;  and  that  he,  the  defendant  Lavender,  at 
all  times  when  commanded  by  the  said  sheriff,  &c.  at  the 
costs  and  charges  of  him.  Lavender,  should  and  would 
bring,  convey,  carry,  and  re-carry  without  escape,  to  be 
examined,  all  and  all  manner  of  prisoners  before  the  said 
sheriff,  or  any  Judge  of  assize.  Justices  of  the  Peace,  and 
other  persons  lawfully  authorised  within  the  said  county, 
and  also  at  his  like  costs  and  charges,  should  and  would 
bring,  convey,  carry,  and  re-carry  all  prisoners,  to  and  firom 
the  gaol  of  the  county  of  JForcester,  to  any  other  place 
within  the  said  county,  or  elsewhere,  to  him  appointed  by 
the  said  sheriff,  his  underniheriff,  or  deputy,  for  the  ar- 
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^J^^  raigmneiit,  trial,  execution,  or  delivery  of  such  prisoners 
Rtland  as  were  to  be  tried,  executed,  or  delivered  within  the  said 
Latindbr.  county  or  elsewhere ;  and  that  when  any  writ  of  habeas  coT" 
put,  or  other  writ  for  the  removal  of  any  prisoner  or  prisoners, 
should  be  delivered  to  or  served  on  the  sheriff,  his  under- 
sheriff,  or  deputy,  or  upon  the  said  gaoler ;  he,  the  said 
gaoler,  should  and  would  at  all  times,  by  the  commandment 
or  appointment  of  the  said  sheriff,  his  under-sheriff,  or 
deputy,  bring,  convey,  carry,  and  re-carry  safely  and  with- 
out escape,  all  prisoners  to  and  from  the  gaol  of  the  said 
county  of  IFarcester,  to  such  Court  or  place  as  such  writ 
should  direct,  and  should  not  voluntarily  or  negligently 
set  at  liberty  any  prisoners  committed  to  his  custody  with- 
out the  discharge  of  the  said  diieriff,  &c.  under  the  seal  of 
his  office ;  and  further,  that  he  {Lavender)  and  all  deputies 
employed  by  him  in  and  about  the  gaol,  should  demean 
themselves  according  to  law,  and  in  such  manner  as  that  the 
said  sheriff,  &c  should  receive  no  danger,  detriment,  or  in- 
convenience thereby. 

The  defendants  then  averred,  that  Lavender  did  not  at 
any  time  after  making  the  bond,  during  so  long  time  as  he 
was  gaoler  under  the  sheriff  in  the  indenture  mentioned, 
permit  any  person,  without  bail  or  mainprize,  to  go  at  large 
out  of  the  prison,  unless  by  legal  warrant  or  process ;  and 
that  he  did  not  suffer  or  permit  any  of  the  persons  during 
that  time  committed  to  his  charge  or  the  charge  of  his  de- 
puty, to  go  at  large,  or  otherwise  to  be  at  Uberty  without 
the  prison,  who  were  not  bailable ;  and  tliat  he  did  not  at 
any  time  after  the  making  of  the  bond,  voluntarily  or  neg- 
ligently set  at  Uberty  any  prisoner  committed  to  his  cus- 
tody, without  the  discharge  of  the  sheriff  under  his  seal  of 
office; — and  the  plea  concluded  by  averring  a  general  per- 
formance by  Lavender,  of  all  the  covenants  in  the  inden- 
ture, which  on  his  part  and  behalf  were  to  be  observed, 
fiilfilled,  performed,  and  kept. 

To  this  plea  the  plaintiff  replied,  that  after  the  making 
of  the  bond  and  condition  thereof  and  the  said  indenture. 
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and  whilst  the  plaintiff  and  the  defendant  Lavender  were 
respectivdly  such  sheriff  and  gaoler,  to  wit,  on,  &c«,  one  /6- 
botson  sued  and  prosecuted  out  of  this  Court  a  writ  of  ca- 
piat ad  respondendum  against  one  JFilliam  Tj^/tdo//,  direct- 
ed to  the  plaintiff  as  sheriff  of  Worcestershire,  conuuanding 
him  to  take  Tyndall,  if  he  should  be  foimd  in  his  bailiwick, 
and  him  safely  keep,  so  that  the  said  sheriff  might  have  his 
body  before  his  Majesty's  Justices  at  fFestminsier,  &C  to 
aosirer  Ibboison  in  a  certain  plea,  &c.  which  writ  afler- 
wards,  and  before  the  deUvery  thereof  to  the  plaintiff  to  be 
executed,  as  is  hereinafter  mentioned,  to  wit,  on,  &c.  was 
duly  marked  and  indorsed  for  bail  for  40/.  6s.  9d.,  which 
writ  so  indorsed  was  delivered  to  the  plaintiff,  who  then 
and  from  thenceforth  was  sheriff  of  the  county  of  ^Forces- 
^,  to  be  executed  in  due  form  of  law; — by  virtueof  which 
writ,  the  sheriff  made  his  warrant  in  writing,  sealed  with 
the  seal  of  his  office,  and  directed  the  same  to  the  defen- 
dant Lavender  as  such  gaoler  as  aforesaid,  and  thereby 
commanded  him,  (amongst  other  things),  to  keep  Tyndall, 
so  that  the  plaintiff  might  have  his  body  before  his  said 
Bfajesty's  Justices  at  Westminster,  according  to  the  exi- 
gency of  the  writ,  and  delivered  the  warrant  to  Lavender 
as  such  gaoler  to  be  executed  in  due  form  of  law ;  that 
before  the  delivery  of  the  warrant  to  Lavetider,  TyndaU 
had  beenccmuuitted  to  his  custody  as  such  gaoler,  and  was 
then  a  prisoner  in  such  custody ;  that  he,  under  and  by 
virtue  of  such  writ  and  warrant,  had  and  detained  7}/ndaU 
in  bis  custody  as  such  gaoler,  at  the  suit  of  Ibbotson,  for 
the  cause  of  action  in  that  behalf  aforesaid ;   and  that  al- 
though Lavender  so  being  such  gaoler  ought  to  have  safely 
kept  Tyndall  in  his  custody  imder  and  by  virtue  of  the  said 
warrant,  imtil  be  should  have  been  duly  set  at  liberty,  yet, 
that  Lavender,  afterwards,  and  whilst  the  plaintiff  and  he 
were  such  sheriff  and  gaoler  as  aforesaid,  set  Tyndall  at  li- 
berty without  the  discharge  of  the  plaintiff,  &c.  or  any  legal 
discharge  whatsoever  of  Tyndall  in  respect  to  the  said  oause 
of  action  of /AAoUon  against  him,  contrary  to  the  condition 
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-j^-  of  the  said  bond,  and  tenor  and  effect  of  the  indenture ; — ^by 
Rtland  means  whereof^  the  plaintiff,  so  being  such  sheriff,  was  not 
Laybhder.  only  obliged  to  pay  to  Ibbotson  the  sum  of  70/.  I2s.  9d.as 
well  for  the  sum  so  indorsed  on  the  writ,  as  for  certain 
costs  and  charges  incurred  by  Ibbotson,  but  also  thereby 
the  plaintiff  was  obUged  to  pay  the  sum  of  100/.  in  endea- 
vouring to  set  aside  a  certain  rule  obtained  by  Ibbotson, 
requiring  the  plaintiff  as  such  sheriff,  to  bring  the  body  of 
Tyndatt  into  Court,  and  in  and  about  endeavouring  to  set 
aside  a  certain  attachment  obtained  by  Ibbotson  against 
the  plaintiff  as  such  sheriff  for  not  obeying  the  said 
rule  (a). — Rejoinder  that  the  defendant  Lavender  did  not 
set  Tyndall  at  liberty  in  manner  and  form  as  the  plaintiff 
in  his  repUcation  had  in  that  behalf  alleged;  on  which  issue 
was  joined. 

There  was  a  third  plea,  in  which  the  defendants  aver- 
red, that  if  the  plaintiff  had  been  damnified,  or  received  any 
damage  or  inconvenience  by  means  of  any  of  the  covenants 
in  the  indenture  mentioned,  he  had  been  damnified  and 
received  such  damage,  of  his  own  proper  voluntary  act  and 
wrong,  and  through  his  own  means  and  default.  To  which 
the  plaintiff  demurred  specially,  and  the  defendants  joined 
in  demurrer ;  and  on  which  the  Court  had  ordered  judgment 
to  be  entered  for  the  plaintiff. 

At  the  trial,  before  Mr.  Justice  Park  at  the  Summer  as- 
sizes  at  Worcester,  18S3,  it  appeared,  that  on  the  1  lth«/ii(y, 
1822,  a  writ  of  habeas  corpus  was  issued  out  of  the  Court  of 
Exchequer,  directing  the  plaintiff,  as  sheriff  of  Worcester- 
shire,  toproducethebody  of  T^ncbZ/before  Mr.  Baron  XPoocf 
at  his  chambers  in  London,  on  the  15th,  for  the  purpose  of 
shewing  why  he  should  not  be  discharged  out  of  the  she- 
rifle's  custody  under  an  extent  in  aid,  he  having  given  up 
the  whole  of  his  property  to  the  Crown ;  that  the  person 
who  served  the  writ  of  habeas,  paid  the  defendant  Laven^ 

(«)  See  The  King  v.  The  Sheriff  of  WorceHershire,  in  a  cause  of 

Ibhotum  ▼.  Tyndall,  7  B.  Moore,  552. 
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ier  in  advance  the  expences  of  conYe3ring  Tyndall  to  Lon- 
don; but  that  Lavender  being  at  the  time  of  the  service 
oUiged  to  attend  with  prisoners  at  the  general  quarter 
sessicms  for  Worcester ^  which  were  then  holding,  the  war- 
rant for  the  removal  of  Tytidall  was  sent  in  a  letter  writ- 
ven  by  the  under-sheriff,  and  addressed  to  the  defendant 
La^emler,  and  was  made  out  and  directed  In  the  following 
terms,  viz.  "  To  John  Nelson  Lavender,  and  also  to  fFil- 
liam  Williams,  for  this  time  only  by  me  thereto  specially 
appointed.**    It  appeared  that  fFiUiams  was  a  turnkey  of 
the  prison  under  the  defendant  Lavender,  and  that  he 
proceeded  with  TyndaU  to  London;  and  that  whikt  he  was 
under  his  charge,  he  escaped  out  of  custody,  and  that  on 
being  afterwards  met  by  Lavender's  deputy  and  requested 
to  return  to  prison,  he  refused  to  do  so,  alleging  that  he 
had  escaped  through  the  negUgence  of  the  sheriff. 

For  the  plaintiff,  it  was  contended,  that  the  defendant 
Lavender  was  liable,  as  he  had  undertaken  to  remove  pri- 
soners safely  under  writs  of  habeas  corpus,  by  the  express 
terms  of  the  covenant  in  the  indenture. 

For  the  defendants  it  was  insisted,  that  as  fFilliams 
had  be«i  specially  appointed  by  the  sheriff,  the  defen- 
dants were  not  responsible,  as  Lavender  could  only  be 
liable  in  hb  character  of  gaoler,  and  that  his  sureties  only 
intended  to  become  answerable  for  him  in  that  character ; 
and  further,  that  he,  Lavender,  could  not  be  considered  as 
a  special  bailiff,  as  another  had  been  expressly  appointed 
by  the  sheriff  himself,  for  the  purpose  of  removing  Tyn^ 
daU  firom  fPbrcesier  to  London.    The  jury  found  a  ver- 
dict for  thQ^daintiff,  damages  70/.  I2s.  9ci.     Leave,  how- 
ever, was^iven  the  defendants  to  move  that  it  toight  be 
set  aside,  and  a  nonsuit  entered,  if  the  Court  should  be  of 
opimon  that  the  special  appointment  under  which  fFil- 
Uams  acted,  released  Lavender  and  his  sureties  from  their 
Hability  for  a  breach  of  his  covenant  in  the  indenture. 
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y^^^  Mr.  Serfeaiit  Bosanquet  in  the  last  Michaelmas-TeTtti 

Ryland  accordingly  obtained  a  rule  «wi,  and  submitted,  in  the 
Latenosk.  first  place,  that  as  the  bond  given  by  the  defendant 
Lavender  and  his  sureties,  related  only  to  him  in  bis 
character  of  gaoler,  they,  at  all  events,  could  not  be  li- 
able or  responsible  for  the  acts  of  any  person  besides 
their  principal ;  and  secondly ,  that  as  the  plaintiff,  as  she- 
riff, had  appointed  Williams  as  a  special  bailiff  to  conduct 
Tyndail  to  London^  the  defendant  Lavender  had  done  his 
duty  when  he  caused  him  to  be  delivered  over  to  fFilliams 
for  that  purpose ;  and  that  by  so  doing  he  was  relieved 
from  all  further  responsibility. 

Mr.  Serjeant  Pell  now  shewed  cause. — This  case  em- 
braces two  points,  Jirst,  as  to  the  construction  of  the  con- 
dition of  the  bond  and  terms  of  the  covenants  in  the  in- 
denture for  the  performance  of  which  the  bond  was  given ; 
and  secondly  9  on  the  form  of  the  pleadings. — By  the  terms 
of  the  indenture,  the  defendant,  as  gaoler,  not  only  cove- 
nanted with  the  plaintiff  to  keep  prisoners  in  safe  custody 
at  Worcester  gaol,  but  to  convey  them  safely  and  without 
escape  from  such  prison,  to  any  place  within  the  county  of 
Worcester i  or  elsewhere;  and  also,  that  when  a  writ  of 
habeas  corpus  for  the  removal  of  a  prisoner  should  be 
served  on  the  sheriff  or  gaoler,  the  latter  would  con- 
vey  such  prisoner  without  permitting  him  to  escape,  from 
the  county  gaol  of  Worcester  to  such  place  as  the  writ 
should  direct*  The  conveyance  of  the  prisoner  TyndaU 
fell  expressly  within  the  ordinary  duty  of  Lavender,  and 
was  to  be  executed  by  him  as  such  gaoler;  and  although 
Williams  was  specially  appointed  as  his  assistant  or  co- 
adjutor, it  did  not  exonerate  Lavender  from  his  responsi- 
bility ;  and  more  particularly  so,  as  he  had  received  a  sum 
of  money  to  defray  the  expences  of  conveying  TyndaH  to 
London  at  the  time  of  the  service  of  the  writ  o( habeas  corpus. 
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and  before  he  had  left  the  prison.    LfUfender  was,  at  all        \9i^> 
erents,  bound  by  the  termi  of  the  indenture  to  see  that 
Tyndail  was  safely  conveyed  according  to  the  exigency  of 
the  writ;    and  if  the  name  of  fFUliams  had  not  been 
inserted  in  the  warrant,  it  is  quite  clear  that  the  sure- 
ties would  be  liable ;  and  the  mere  addition  of  the  name 
of  Williams  makes  no  alteration  or  difference,  as  &r 
as  it  r^ards  the  responsibility  o{  Lavender ^  as  the  war- 
rsoi  was  directed  to  him,  and  **  also  to  Williams^  for  that 
time  spec^ially  appointed/'    It  was  not  addressed  to  them 
and  each  of  them  severally,  but  to  both  jointly.     Both 
therefore  wiere  to  concur  in  the  execution  of  the  writ,  and 
the  hitter  was  merely  appointed  to  assist  Lavender  in  the 
CQDTeyance  of  Tyndall  to  London;  and  if  he  were  allowed 
toescape,  it  would  be  through  the  misconduct  of  both; 
and  if  so,  it  would  be  too  much  to  say  that  Lavendier^ 
whose  duty  it  was  to  remove  the  prisoner  safely  in  the  firrt 
instancp,   should  be  discharged  from  all  responsibiUty. 
^Secondly 9  as  to  the  form  of  the  pleadings  on  which  the 
issue  waa  taken*  it  was  clearly  against  the  defendants,  and 
on  which  it  was  impossible  for  them  to  obtain  a  verdict, 
and  even  if  they  had,  it  could  not  be  supported.    The 
plaintiff,  in  his  replication,  alleged,  that  the  defendant  La^ 
vender  set  Tyndall  at  liberty,  without  the  discharge  of  the 
plaintifi^  or  any  legal  discharge;  and  the  defendants  having 
rejoined  that  he  did  not  set  Tyndall  at  liberty  in  manner 
and  form  as  the  plaintiff  had  alleged,  the  issue  to  \^ 
tried  was,  whether  Tyndall  had  been  set  at  liberty  without 
a  legal  discharge ;  and  it  was  most  clearly  proved  that  he 
had*  By  the  terms  of  the  replication,  the  defendants  would 
have  been  equally  liable,  whether  7\^dall  had  been  dis- 
diarged  in  violation  of  any  of  the  covenants  in  the  inden- 
ture, or  without  the  discharge  of  the  sheriff  under  his  seal 
of  office,  or  any  other  legal  discharge.    As  therefore  La- 
vender  was  equally  liable  with  Williams^  the  question  as 
to  whether  the  latter  was  a  special  baiUff  or  not,  or  whe- 
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,J^^,       ther  Lavender  was  relieved  from  all  responsibility  by  vir* 
Rylamd       tue  of  his  appointment,  was  not  the  point  to  be  determmed 
Lavbndbb.     by  the  jury,  but  merely  the  simple  question  whether  Tya- 
dall  had  been  allowed  to  escape  improperly  or  not. 

Mr.  Serjeant  Bosanquet,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  in  thid 
case  a  nonsuit  ought  to  be  entered.  The  action  was 
brought  by  the  plaintiff,  as  the  late  sheriff  of  fTorcester- 
shire,  against  the  defendant  Lavender,  as  the  principal, 
and  the  two  other  defendants  as  his  sureties,  on  a  bond 
conditioned  for  the  good  conduct  of  Lavender,  as  the 
keeper  of  fTarcester  gaol,  and  for  his  observing  and  per- 
forming the  covenants  contained  in  an  indenture,  which 
specified  or  set  out  the  duties  of  his  office  as  such  gaoler; 
and  it  is  quite  clear  that  the  bond  on  which  the  present 
action  is  founded  was  given  for  securing  the  good  conduct 
o{  Lavender  in  the  duties  of  such  office,  and  that  the  re- 
sponsibility of  the  sureties  could  only  attach  with  refer- 
ence to  those  duties.  It  is  true  that  it  was  part  of  La- 
vender^ 8  duty  as  gaoler,  to  convey  prisoners  removed  un- 
*  der  the  authority  of  writs  of  habeas  corpus,  as  well  as  to 
do  any  other  business  connected  with  his  appointment  or 
office  of  gaoler.  It  is  expressly  provided  by  the  inden- 
tyre,  to  which  the  bond  refers,  and  for  the  performance 
of  the  covenants  in  which  the  latter  instrument  was  given, 
that  '*  when  any  writ  of  habeas  corpus  for  the  removal  of 
**  any  prisoner,  should  be  delivered  to  or  served  on  the 
"  sheriff,  his  under-sheriff,  or  deputy,  or  on  the  gaoler, 
the  latter  would,  by  the  commandment  or  appointment 
"  of  the  said  sheriff,  his  under-sheriff,  or  deputy,  bring, 
"  convey,  carry  and  re-carry  safely,  and  without  escape, 
"  all  prisoners,  to  and  from  the  gaol  of  the  county  of  Wor- 
*'  cester,  to  such  court  or  place  as  the  writ  should  direct'^ 
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Another  covenant  contained  in  the  indenture  is,  '*  that  the         i^^^ 
gaoler  should  give  his  personal  attendance  at  every  assize*       Rylano 
general  gaol  delivery,  and  sessions  of  the  peace  within  the     hA^tnotm. 
county;^  and  it  appeared  as  a  fact  at  the  trial,  that  the 
general  quarter  sessions  for  Worcester  being  about  to  be 
holden,  the  attendance  of  the  defendant  Lavender  was 
required  with  the  prisoners  there,  and  that  the  sessions 
had  actually  commenced  at  the  time  of  the  service  of  the 
writ  d^habeoi  for  the  removal  of  T^ndalL     Although 
L§»mAtr  was  required  to  attend  at  those  sessions,  yet  it 
wgfat  be  said,  that  he  ought  to  have  provided  and  appoint- 
ed a  sufficient  and  special  deputy  for  the  conveyance  of 
prisoners  under  the  authority  of  writs  of  habeas  corpus^ 
as  he  had  expressly  covenanted  to  do  so:  and  it  is  indis- 
potaUe,  that  if  the  plaintiff,  as  sheriff,  had  directed  his 
warrant  of  removal  to  the  gaoler.  Lavender ^  and  to  Wil- 
Sams  as  hia  deputy,  to  act  under  his  control,  the  former 
wif^t  have  been  responsible  if  such  deputy  had  behaved 
cr  oondocted  himself  negligently  in  the  discharge  of  his 
duty,  and  the  sheriff  had  been  damnified  in  consequence. 
But  the  sheriff  did  not  do  this,  for,  as  appears  by  the  war- 
rant which  was  produced  at  the  trial,  he  did  not  appoint 
WUhoMnM  as  the  deputy  of  Zfavender,  but  gave  him  an 
equal  and  oo-extensive  authority  with  the  latter;  for  the 
words  of  the  warrant  are,  after  addressing  it  to  Zfavender, 
••  and  also  to  JFilHam  fFtlliams  for  this  time  only  by  me 
Aereto  specially  appointed,*'    From  the  form  of  this  ip- 
strument,  it  is  clear  that  Williams  was  not  placed  in  the 
nbordinate  character  of  deputy  for  this  particular  pur- 
pose, for  he  might  even  have  controlled  Lavender  him- 
self, either  as  to  the  mode  in  which  Tyndall  should  be 
taken,  or  as  to  the  degree  of  attention  necessary  for  the 
security  of  his  person*    lAivender,  therefore,  cannot  be 
considered  in  this  case  as  acting  under  his  ordinary  ap- 
pointment of  gaoler,  or  under  the  covenants  contained  in  the 
indenture,  but  under  a  new  and  different  authority  imposed 
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-i^^-  ^^  him  by  the  sheriff  himself.  As  far  as  regards  the  de^ 
Ryland  fendant  Lavender,  therefore,  it  was  competent  to  him  to 
Layender.  say,  that  he  was  not  acting  under  his  covenants,  nor  by 
himself  individually,  but  under  a  special  authority  given 
by  the  plaintiff,  as  sheriff,  to  himself  and  another ;  and  if 
Lavender  might  say  this,  surely  his  sureties  might  say  so 
with  greater  force,  and  reasonably  lu'ge,  that  although  they 
had  reposed  their  confidence  in  Lavender  when  he  was 
alone  and  uncontrolled,  as  they  were  perfectly  satisfied 
with  his  competency  to  execute  the  duties  of  his  office,  still 
that  they  would  not  have  done  so,  if  he  were  to  be  shackled 
or  hable  for  the  misconduct  of  another.  Besides,  it  would 
be  imposing  a  great  hardship  on  them  to  make  them  an- 
swerable for  the  acts  or  conduct  of  any  stranger  whom  the 
sheriff  might  choose  specially  to  appoint  for  the  convey- 
ance or  safe  custody  of  a  prisoner,  or  in  fact  for  any  per- 
son but  the  gaoler  himself.  As  to  the  principal  question, 
therefore,  viz.  whether  the  defendant  Lavender wasMahle 
for  the  safe  conduct  or  conveyance  of  Tyndall  under  the 
writof  Ao^eos  corpus  entrusted  especially  to  fVilliams;  it 
appears  to  me  to  be  clear,  that  it  was  not  an  engagement 
Entered  into  by  the  former,  or  the  other  defendants  as  his 
sureties ;  and,  consequently,  that  it  does  not  fall  within  tli6 
meaning  of  the  covenant  in  the  indenture. — It  has  been 
said,  however,  that,  on  the  form  of  the  pleadings,  the  issue 
b  clearly  against  the  defendants,  but  the  facts  of  the  case 
are  sufficient  to  shew  that  the  verdict  should  either  have 
been  given  for  them,  or  the  plaintiff  should  have  been  non- 
suited. The  issue  arising  out  of  the  pleadings  is,  that  the 
defendant  Lavender  allowed  Tyndall  to  escape  without 
any  legal  discharge:  if  he  or  his  deputy  had  done  so,  he 
might  have  been  liable,  as  the  maxim  might  apply,  that,  ^t 
facit  per  aliumfadt  per  se;  but  neither  Lavender  nor  his 
deputy  permitted  the  escape,  for  the  former  was  absent  at 
the  time  and  attending  to  his  duty  at  the  sessions  in  his  char- 
acter of  gaoler;  and  Williams,  to  whom  the  conveyance  of 
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!fyulallwuB  entruuited  by  the  aberiff  bimselfy  was  not  the  de-*       J^^ 
paty  of  Lavender.    The  plaintiff  should  have  shewn  that 
LmtMder  or  his  deputy  permitted  Tyndall  to  escape ;  and 
as  be  has  not  done  fio»  I  am  of  opinion  that  the  rule  for  a 
DOBsnit  must  be  made  absolute. 

Mr.  Justice  Park. — I  at  first  thought^  at  the  trial,  that 
the  plaintiff  had  made  out  an  extremely  strong  case,  as  it  ap- 
peared that  the  defendant  lAivender  had  employed  Williams 
u  his  deputy ;  and,  consequently,  that  the  former  was  re- 
ipoosibfe  for  his  acts;  but  when  the  warrant  was  put  in, 
it  ccmqpletely  altered  the  complexion  of  the  case ;  and  look- 
ing at  it  as  it  now  stands,  and  considering  the  situation  of 
the  defendant  Lavender  and  his  sureties,  I  entertain  no 
doubt  wbaterer  on  the  question.     It  is  true,  that  Lavender 
vas  bound  by  his  covenant  in  the  indenture,  to  execute 
jiO  writs  oi  habeas  corpus  which  called  for  the  removal  of 
aay  priaoner  in  his  custody,  and  that  he  was  bound  to  con- 
f^  them  safely,  and  without  permitting  them  to  escape. 
If  the  plaintiff,  as  sheriff^  had  directed  the  warrant  to  him 
aloRe^  and  commanded  him  to  bring  the  body  of  TyndcUl 
belbre  Bfr.  Baron  fFood,  according  to  the  exigency  of  the 
writ  of  habeas f  and  he  had  sent  fFilliams  as  his  turnkey 
OtT  deputy,  and  the  prisoner  had  escaped  when  under  his 
charge  as  snch^  the  defendant  Lavender  would  have  been 
answerable.    But  the  sheriff  took  the  power  as  to  the 
CQBdnet  of  the  writ  out  of  his  hands,  by  specially  appoint- 
aig  WUBams  to  execute  it;    and,  therefore.  Lavender 
OQ|^t  not  to  be  liable  for  a  special  act  done  by  the  sheriff 
UttsdL     Uopender  might  have  been  enabled  to  control 
WilHams  in  his  character  of  turnkey,  or  might  have  entrus  t- 
fA  him  with  die  care  of  the  prison,  subject  to  his  own  in- 
ipectioii,  but  he  might  not  consent  to  render  himself  amen- 
iblafor  his  acts  out  of  the  gaol,  or  trust  him.  with  the  re- 
moval of  a  priaoner  out  of  his  sight.     The  sheriff  took  all 
cvntiol  OFer  the  priaoner  TyndaU  out  of  the  hands  of  LO' 
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.J^j^.  vender,  by  specially  appoinling  fFilliams  to  remove  him, 
Kyland  and  he  thereby  released  Lavender  from  his  responsibility; 
Layendbb.  and  if  he  had  a  right  to  object  or  claim  to  be  exonerated, 
his  sureties  have  a  much  stronger  claim  to  do  so,  as  they 
relied  on  his  responsibility  alone,  and  knew  nothing  of  the 
sheriff  or  any  person  he  might  appoint  to  execute  the  writ. 
Although  it  may  not  be  usual  for  the  sheriff  to  make  a 
special  appointment  for  the  removal  of  a  prisoner,  still  it 
was  necessary  in  this  case,  as  Lavender  was,  at  the  time  of 
the  service,  obliged  to  attend  with  prisoners  at  the  quarter 
sessions  at  Worcester,  which  was  also  a  material  part  of 
his  duty,  and  in  consequence  of  which  Williams  was  spe- 
cially appointed. 

Mr.  Justice  Burrough. — ^The  prisoner  Tyndall  was 
removed  from  the  gaol  at  Worcester  by  virtue  of  a  writ  of 
habeas  corptis,  and  a  warrant  directed  by  the  sheriff  to  the 
defendant  Lavender  and  Williams,  the  latter  of  whom 
was  thereby  specially  appointed  by  the  plaintiff  as  such 
sheriff.  The  defendant  Lavender,  as  gaoler,  was  then 
discharged,  as  he  was  not  called  on  to  act  by  himself,  and 
Williams  had  an  equal  or  co-extensive  authority  with  him, 
and  when  he  had  the  prisoner  Thfndall  in  charge  without 
the  walls  of  the  prison,  Lavender*s  duty  as  gaoler  was 
at  an  end.  Besides,  he  had  two  independent  duties  to 
perform,  viz.  the  one  to  attend  the  quarter  sessions  at 
Worcester^  and  the  other  to  remove  the  prisoner  Tyndall 
under  the  writ  of  habeas  corpus;  and  it  is  quite  clear  that 
he  could  not  do  both  at  the  same  time ;  and  as  he  was 
bound  to  attend  with  prisoners  at  the  sessions,  he  left 
Tyndall  to  the  care  of  fFilliams,  who  was  specially  ap- 
pointed to  remove  him.  There  is  no  pretence  whatever 
to  charge  the  defendant  Lavender  with  negUgence,  the 
warrant  for  the  removal  was  addressed  to  him  and  ff^ 
Hams  jointly,  and  they  were  therefore  invested  with  an 
equal  authority,  and  either  of  them  might  act  under  it« 
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And  if  one  undertook  tb  exeMte  it,  and  failedi  the  other       .  1824. 
would  not  be  answerable  for  his  acts^  as,  if  a  warrant  be 
directed  to  four,  and  one  undertakes  to  execute  it,  and 
fiuk  to  do  so  by  misconduct  or  negligence,  it  would  be  too 
nach  to  say  that  the  three  others  should  be  amenable. 

Rule  absolute. 


IjEster  V,  Kemp.  jfny  1^114^ 

1  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's      Where,  in  ao 

cattle.     The  defendant  avowed  the  taking,  alleging  that,  ^^  ^^  J^^ 

before  and  at  the  time  when,  &c.  he  was  seised  in  fee  of  a  ^***  P*^^* 

^  '  catdc,  the  de- 

o»t«n  close,  consisting  of  four  acres,  or  thereabouts,  si-  fendent  avowed 

tuate,  lying,  and  being  at  the  east  end  of  a  certain  large  leging  that  the 

waste  or  close  called  Tibenham  Long  Rotv,  in  the  parish  ^!!!^(J^^' 


otOigging;  and  that  because  the  plaintiff's  cattle  were  WifoUandfiree- 

^  ^  boldi^-and  the 


dainage  feasant  upon  the  said  place  in  which,  &c.  the  de-  plaintiff  claimed 

fendant  took  them,  and  justly,  &c.  for  and  in  the  name  of  had  a  manor  in 

a  distress  for  the  damage  then  and  there  doing.     There  J^^^'JI^J'^fon^:' 

was  a  second  avowry,  in  which  the  locus  in  quo  was  de<-  ant  had  a  ma- 
nor in  the  ad- 

scribed  as  being  adjoining  to  a  certain  waste  or  parcel  of  joining  pariah  of 
hod  «dted  Tibenham  Long  Row,  without  stoting  it  to  be  t'^^fi^ 
at  the  east  end  thereof. — Pleas  in  bar.  First,  that  the  exerdsedactiof 

ownenhip  over 

plaintiff  had  a  general  right  of  common  over  the  locus  the  loeut  in  qw, 

•  if>  >t  »   ti.      o  I-**  tuid  the  defend- 

w  quo;  and  Secondly,  a  right  of  common  by  vicinage  in  ant  had  also 

exercised  such 
acts,  but  not  to 
N  great  an  extent  as  /.  S,,  and  an  act  of  parliament  was  passed  for  the  enclosure  of  waste  land  in 
/.,  in  whidi  /.  5.  was  stated  to  be  the  owner  of  a  manor  in  jf.i  but  no  mention  was  made  in  the 
act  of  dbe  pariah  otB.,  nor  of  any  claim  of/.  S.  in  respect  of  property  there;  and  by  an  a^Judica- 
tioB  of  the  quarter  sessions  under  the  act,  the  locut  in  quo  was  found  to  be  in  the  parish  of  B.,  and 
te  ludge  Idft  it  to  the  jury  to  say,  whether  it  was  in  /.  S,  or  the  defendant : — Held,  that  it  was  pro- 
ptrly  kft,  and  diey  having  found  a  verdict  for  the  defendant,  the  Court  refosed  to  disturb  it,  although 
it  «M  insisted,  that  it  should  have  been  left  to  them  to  say,  whether  the  parishes  and  manors  were 
co-extensive  and  conterminous,  and  as  there  was  no  mention  in  the  enclosure  act  for  the  parishof  if . 
•f /.  5.  having  any  property  in  the  adjoining  parish  of  B.,  it  was  indent  to  warrant  the  Jury  to 
iafcr  that  At  manor  of/.  S.  did  not  extend  into  the  latter  parish. 
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i^^       the  tenants  of  Sir  Robert  Buxton,  of  whom  the  plaintifP 
was  one^  and  on  which  issues  were  joined. 

At  the  trials  before  Lord  Chief  Justice  Abbott,  at  the 
Summer  Assizes  at  Norwich,  18S3,  it  was  proved^  'that 
Sir  Robert  Btixton,  under  whom  the  plaintiff  claimed,  had 
from  time  immemorial  exercised  rights  of  ownership  as 
lord  of  a  manor  in  the  parish  of  Tibenham,  over  the  whole 
of  the  waste  called  Tibenham  Long  Row;  but  there  was 
conflicting  evidence  as  to  the  rights  of  common  which  had 
been  exercised  by  him  and  the  defendant  over  the  locus  in 
quo,  as  well  as  the  parish  in  which  it  was  situate.  But  it 
was  proved  for  the  plaintiff,  that  Sir  Robert  Buxton  had 
driven  the  waste  or  common  from  the  earliest  times  with- 
out interruption,  and  received  several  payments  £rom  the 
inhabitants  of  Gissing,  and  that  he  had  also  repaired  at 
his  own  expence  the  arch  of  a  bridge  which  was  situate  in 
that  parish.  It  also  appeared,  that  the  defendant  had  a 
manor  in  the  parish  of  Oissing,  and  had  exercised  some 
acts  of  ownership  over  the  four  acres  in  question,  but  tihiat 
Sir  Robert  Buxton  alone  had  been  in  the  habit  of  driving 
the  common.  It  also  appeared,  that  in  the  year  18S0,  an 
act  of  parliament  was  passed  (a),  authorising  the  enclosure 
of  waste  land  in  the  parish  of  Tibenham,  and  Sir  Robert 
Buxton  was  therein  stated  to  be  the  owner  of  a  manor 
and  lands  within  that  parish,  and  the  latter  were  distincdy 
described  and  enumerated  in  the  act,  but  no  mention 
whatever  was  made  of  the  parish  of  Gissing,  or  that  any 
of  the  lands  of  Sir  Robert  Buxton  extended  into  that  pa- 
rish. And  on  a  commission  for  the  enclosure  in  18S1,  the 
boundaries  of  the  parish  of  JHbenham  were  traced  and  as^ 
certained  under  the  authority  of  the  Court  of  Quarter  Ses- 
sions, and  the  locus  in  quo  was  found  to  be  situate  in  the 
adjoining  parish  of  Gissing. — His  Lordship  left  it  to  the 
jury  to  say,  whether  the  soil  of  the  locus  in  quo  was  in  Sir 

(a)  1  Geo.  4,  c  6. 
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Beberi  Buxton  or  the  defendant,  and  they  found  it  to  be       ^1^ 
m  the  bUter.  and  accordingly  gave  a  verdict  for  him. 

Mr.  Serjeant  7SuM)f  in  the  course  of  the  last  Michael^ 
Mt  Term  obtained  a  rule  niri^  that  this  verdict  might  be 
wt  aside,  and  a  new  trial  granted,  on  the  ground  that 
it  should  have  been  left  to  the  jury  to  consider,  whether 
the  jboondary  of  the  parish  of  Tibenham  was  also  the 
hoQpdary  of  the  manor  of  Sir  Robert  Buxton^  txt  whether 
MUM  part  of  his  manor  did  not  extend  into  the  parish  of 
QMng;  and  that  as  no  evidence  was  adduced  to  shew 
that  the  parishes  and  manor  were  conterminous,  the  jury 
ihedd  have  had  their  attention  called  to  the  boundaries 
ef  each,  before  they  were  directed  to  consider  in  whom 
the  soil  in  the  Ukum  in  quo  was  vested. 

Ob  Mr.  Justice  Burrougbf$  this  day  reading  the  report 
ef  Lord  Chief  Justice  Mboitf  in  which  his  Lordship  stat- 
ed that  he  was  perfeody  satisfied  with  the  verdict,  and 
that  it  was  not  disputed  at  the  trial  but  that  the  boundary 
fine  ef  the  parishes  of  Tibenham  and  Gissing  had  been 
•aeeiiaiiied  and  settled  under  the  authority  of  the  Court 
of  (^laiter  Sessions : — 

Mr.  Serjeant  Pell  shewed  cause  and  submitted^  that 
as  the  jury  had  found  that  the  close  where  the  plaintiff's  cat- 
dewore  taken,  was  the  soil  and  freehold  of  the  defendant, 
it  was  of  itself  conclusive ;  and  that  Sir  Robert  Buxton 
oodd  have  no  right  of  common  over  it.  as  he  claimed  such 
right  beyond  the  parish  of  Tibenham  in  which  his  manor 
WIS  situate,  and  the  locus  in  quo  had  been  ascertained  to 
be  m  (be  adjoining  parish  of  Gissing,  where  the  defendant 
slso  had  a  manor.    The  verdict  cannot  be  considered  as 
pven  agunst  the  weight  of  evidence,  as  the  act  of  parlia- 
ment was  ecmdusive  to  shew,  that  Sir  Robert  Buxton's  mar 
nor  did  not  extend  beyond  the  parish  of  Tibenham;  and  if 
he  daimed  to  be  entitled  to  any  property  in  the  adjoining 
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iJ®*^  parish  of  Qisstng^  it  would  certainly  have  been  mentioned 
or  included  in  the  act  which  was  passed  at  his  particular 
instance.  It  must  be  presumed,  that  the  conunissioners 
under  the  enclosure  decided  the  boundaries  of  the  manor, 
as  well  as  the  parish  in  which  it  was  situate;  and  although 
the  parishioners  of  Tibenhamyrete  accustomed  to  put  their 
cattle  on  the  locus  in  quo,  yet  the  inhabitants  of  Gisstnghsid 
put  theirs  there  also :  and  as  the  boundaries  of  the  respect* 
^ive  parishes  had  been  ascertained  and  fixed,  it  was  most  pro- 
perly left  to  the  jury  to  say,  in  whom  the  soil  in  the  close 
in  question  was ;  and  in  Hetherington  v.  Vane  (a),  where 
the  plaintiffs,  being  possessed  of  a  house  and  land  in  Em^ 
bleton,  had  for  sixty  years  exercised  rights  of  common  in 
fFythop,  but  it  appeared  that  this  was  done  near  the 
boundary  of  the  two  commons  of  fFythop  and  Emblem 
ton,  which  lay  open,  unenclosed,  and  adjacent  to  each 
other;  and  it  also  appeared,  that  the  parties  exercis- 
ing the  right  did  not  know  the  exact  boimdary  at  the 
time;  and  that  the  plaintiffs  had,  on  a  previous  enclor 
sure  of  the  Embleton  common,  obtained  an  allotment 
there  in  respect  of  their  estate :  it  was  held,  that  it  was 
properly  left  to  the  jury  to  say,  whether  the  evidence  was 
referrible  to  an  exercise  of  the  right  in  Embleton  and  a 
mistake  of  the  boundary,  or  to  an  exercise  of  the  right  in 
Wythop.  And  here,  as  the  line  of  boundary  was  ascer- 
tained and  fixed  between  the  respective  parishes  of  Tiben- 
ham  and  Gissing;  it  must  be  presumed,  that  liSvtRobtrt 
Btixton  had  any  lands  in  the  latter  parish,  he  would  have 
claimed  them  at  the  time  the  act  in  question  was  passed* 
The  jury,  therefore,  were  fully  warranted  in  finding  that 
the  soil  of  the  locus  in  quo  was  in  the  defendant,  who  was 
the  owner  of  a  manor  in  the  parish  in  which  it  was  situate. 

Mr.  Serjeant  Taddyin  support  of  the  rule,  insisted,  that 
the  act  in  question  was  only  passed  for  enclosing  lands  in 

(a)  4  Barn.  &  Aid.  428. 
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the  parish  of  TtbenAam,  and  that  being  confined  to  that       ^iftt^ 
parah  alone,  it  could  not  notice  the  extent  of  Sir  Robert 
Buxton's  manor,  or  his  not  having  lands  in  the  adjoining 
parish  of  Gisring  ;  and  that  it  did  not  follow,  that  he  had 
BO  manor  or  part  of  a  manor  there,  because  he  had  one  in 
TSamham*     So,  the  commission  for  the  enclosure,  by 
yfwt^  the  boundaries  of  Tibenham  were  ascertained,  was 
confined  to  that  parish  only,  and  not  to  the  manor  of  Sir 
Bokrt  Buxton;  and  it  does  not  follow  that  a  manor  must 
be  amterminous  with  a  parish,  as  the  division  of  counties 
into  parishes  had  no  reference  to  rights  of  individuals,  as 
lords  of  manors,  or  owners  of  property  within  such  pa- 
lUies ;  and,  consequently,  the  mere  adjudication  as  to  the 
boondary  line  of  the  different  parishes  of  TUenham  and 
Qiumgf  cannot  affect  the  question  in  issue  between  the 
plsiDtifi*and  defendant.     Besides,  the  verdict  is  clearly 
agunst  the  weight  of  evidence,  as  it  was  proved  at  the 
trial,  that  Sir  Robert  Buxton  bad  exercised  numerous  and 
decisive  acts  of  ownership  over  the  locus  in  quo^  and  had 
constantly  driven  the  common  of  Oissing,    The  commis- 
sioners  were  only  called  on  to  enquire  into  the  boundaries 
of  the  parish  in  which  the  enclosure  was  about  to  be  made ; 
and  it  is  quite  clear,  that  a  parish  may  not  be  co-extensive 
with  a  manor,  or  that  the  one  may  be  incident  to  the  other; 
and  although  either  a  manor  or  parish  may  be  divided  by , 
statute,  yet  the  act  in  question  was  only  passed  for  the  pur- 
pose of  enclosing  waste  land  in  the  parish  of  Tibenham^  with- 
out any  reference  to  the  manor  of  Sir  Robert  Buxton;  and 
these88ionst>nI|jft4ecideda8  to  the  parochial  boundaries,  and 
did  not  interfere  with  the  respective  rights  of  the  lords  of 
manors  which  might  be  situate  within  them.     It  is  only 
necessary  further  to  observe,  that  the  general  enclosure 
act  cannot  apply  to  this  case,  as  a  manor  may  not  only  be 
co-extensive  with  but  exceed  the  boundaries  of  a  parish. 

Lord  Chief  Justice  Best. — The  only  question  in  this 
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2^t^       case  is,  as  to  the  boundaries  of  a  manor  belonging  to  Sir 
Robert  Buxton^  and  whether  the  whole  of  it  is  situate  in  the 
parish  of  Tibenham,  or  any  part  extends  into  the  adjoin- 
ing parish  of  Gissing?    The  Tibenham  enclosure  act  was 
passed  in  ISdO,  and  Sir  Robert  BuxtovCe  rights  are  therein 
stated,  and  from  which  it  appears  that  he  is  the  owner  of  a 
manor  and  lands  in  Tibenham;  but  the  parish  of  Gissing 
is  not  mentioned  in  that  act.  I  therefore  think  he  can  claim 
nothing  in  the  latter  parisli :  and  by  the  adjudication  of 
the  quarter  sessions,  the  locus  in  quo  was  foimd  to  be  in 
the  parish  of  Oissing.    There  appears  to  have  been  eonr 
flicting  evidence  on  both  sides  as  to  the  parish  in  which 
the  land  in  question  was  situate,  as  well  as  to  the  boundar 
rie^  of  the  manors  of  Sir  Robert  Buxton  and  the  defen- 
dant, and  it  is  not  the  practice  of  the  Court  to  distinrb  the 
verdict  of  a  jury,  if  the  Judge  who  tried  the  cause  is  satisr 
fied  with  it,  unless  we  can  clearly  see  that  it  is  altogether 
wrong,  or  contrary  to  the  weight  of  evidence.    Here,  it 
appears  from  the  report  of  Lord  Chief  Justice  jibboii, 
that  he  was  not  only  satisfied  with  the  finding  of  the  jury, 
but  that,  if  they  had  found  otherwise,  he  should  not  havebsMi 
so.     It  was  therefore  incumbent  on  my  brother  Tadtfy,  m 
support  of  this  rule,  to  have  shewn,  not  only  that  the  juiy 
came  to  an  erroneous  conclusion,  but  that  the  direction  of 
his  Lordship  was  wrong ;  but  1  thivk  otherwise,  and  that 
the  case  was  most  properly  lefl.     The  case  of  Hethering" 
ton  V.  Fime  was  tried  before  me  at  Carlisle,  and  was  n 
feigned  issue  to  try  the  plaintiff's  right  to  an  allotment  of 
common  in  the  manor  of  Wythop,  in  the Y^sh  of  Brtg- 
ham,  in  the  county  of  Cumberland;  and  it  appeared  that 
the  plaintiffs,  being  proprietors  of  a  house  and  land  in 
Embleton,  had  for  sixty  years  exercised  rights  of  common 
in  Wythop;    and   that  this  was  done  near  the  bound- 
ary of  two    commons    called   TFythop    and  Embletan, 
which  formerly  lay  open  and  unenclosed,  and  adjacent  to 
each  other ;  and  that  the  parties  exercising  the  right  did 
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not  at  the  time  know  the  exaet  boundary ;  and  that  the 
[JamtiflFs  had,  on  the  previous  enclosure  of  the  conunon  at 
EmUeicn,  obtained  an  aOotment  in  respect  of  their  estate: 
and  I  left  it  to  the  jury  to  say^  whether  the  evidence  was  re* 
feriible  to  an  exercise  of  a  right  of  common  within  EimbU^ 
im  and  a  mistake  as  to  the  exact  boundary,  or  whether  it 
was  to  be  considered  as  an  adverse  enjoyment  in  Wytkop^ 
wiA  the  knowledge  of  the  commoners  there,  and  aoqu^- 
eseed  in  by  them*    And  the  Court  afterwards  held,  on  a 
motion  for  a  new  trial,  that  the  question  was  correctly  left. 
Ifare,  however,  the  boundaries  of  the  parish  of  Hhenhmm 
were  ascertained  in  the  year  18S1,  under  the  authority 
ad  sdiadication  of  the  quarter  sessions,  and  the  four  acres 
SB  question  were  found  to  be  within  the  adjoining  parish 
of  Oimng.     I  therefore  think  the  jury  were  properly  di» 
nctsd  to  say,  whether  the  soil  of  the  locus  in  quo  was  in 
Sir  Bobert  Buxton  or  the  defendant.     I  cannot  say  that 
diis  verdict  was  given  against  evidence,  and,  on  that  ground 
slone,  the  application  to  set  it  aside  must  rest.    If  the 
sessions  had  decided  as  to  the  boundaries  of  the  manor 
bdonging  to  Sir  Robert  Buxton^  their  adjudication  should 
have  been  produced ;  but  as  that  does  not  appear  to  have 
been  done,  the  Court  must  infer  that  the  sessions  decided 
as  to  Ae  boundaries  of  the  parishes  only.    I  admit  that 
esses  may  occur,  in  which,  although  the  boundaries  of  a 
partk»]ar  parish  or  manor  may  have  been  ascertained, 
st31  diat  it  will  not  decide  the  right  of  a  party  to  a  particu- 
lar eominon  within  such  parish;  but  I  am  of  opinion^  in 
diis  case,  that  the  finding  of  the  boMudaries  of  the  Tiben^ 
Asm  parish  by  the  quarter  sessions,  decides  the  question 
as  to  the  rights  of  the  parties  respecting  the  waste  called 
TXbenham  Long  Bow.    At  the  trial,  one  witness  said,  that 
the  punflw^  and  manors  were  conterminous;  but  there 
was  other  evidence  to  be  referred  to  as  to  that  point,  cis. 
the  act  of  parliament  authorising  the  enclosure  of  the  waste 
Und  in  the  parish  of  Tibmham^  and  which  was  granted 
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2^24^  on  the  petition  of  Sir  Robert  Buxton  himself,  and  in  whicbi 
although  there  is  a  distinct  enumeration  of  his  claims  in 
respect  of  his  manor  and  lands  in  Tibenham,  yet  it  is  not 
stated  that  any  of  them  were  situate  or  extended  into  the 
adjoining  parish  of  Gissing;  and  there  was  no  claim  what- 
ever by  him  in  respect  of  any  property  in  that  parish.  -  It 
would  be  absurd  to  say  that  his  manor  was  situate  in 
Gissingf  when  that  parish  is  not  even  mentioned  in  the 
act.  Sir  Robert  Buxton  founds  his  claim  to  the  locus  in 
quo,  on  the  ground  that  he  has  a  manor  and  iands  in  7V- 
benham,  and  as  being  entitled,  as  the  lord  of  such  manor,  to 
the  soil  and  waste  within  that  parish ;  but  he  can  claim  no- 
thing out  of  it;  and  the  waste  in  question  has  been  ascer- 
tained to  be  in  the  parish  of  Gissing.  The  commissioners 
were  appointed  for  the  purpose  of  enclosing  waste  land 
within  the  parish  of  Tibenham,  and  not  to  ascertain  the 
boundaries  of  Sir  Robert  Buxton's  manor,  but  they  might 
have  done  so  under  the  terms  of  the  general  enclosure 
act  (a),  for,  by  ascertaining  the  one,  they  might  have  ascer- 
tained the  other,  as  they  were  authorised  by  the  third 
section  to  enquire  into  the  boundaries  of  parishes,  manors, 
hamlets,  or  districts,  to  be  divided  and  enclosed,  and  of  pa- 
rishes, manors,  hamlets,  or  districts  adjoining  thereto ;  and 
when  the  boundaries  of  the  parish  of  Tibenham  were  fix- 
ed, the  rights  of  the  parties  were  thereby  concluded.  The 
general  enclosure  act  was  passed  (among  other  things),  for 
the  purpose  of  ascertaining  the  boundaries  and  rights  of  lords 
of  manors,  and  other  persons  entitled  to  the  land  intended 
to  be  allotted  and  enclosed,  and  not  to  settle  the  general 
boundaries  of  a  particular  parish ;  and  if  any  person  inter- 
ested in  the  determination  of  the  commissioners  respecting 
such  boundaries,  felt  himself  aggrieved  or  dissatisfied,  he 
might  have  appealed  to  the  sessions.  Sir  Robert  Buxton, 
however,  did  not  do  so,  and  it  must  therefore  be  presumed^ 

(a)  41  G^€o.  3,0.109, 
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that  what  the  commissioners  did  was  right.  He  might  haYe       ,j824> 
faeenrelieYed  if  he  had  thought  proper  to  make  an  appeal^ 
but  as  he  did  not,  it  appears  to  me,  that  the  adjudication 
by  the  sessions  is  conclusive  as  against  him;  and  more 
particulariy  so,  as  it  confirmed  the  commission  for  the  en- 
closure, which  is  primd  facie  evidence  to  shew  that  his 
manor  and  lands  did  not  extend  into  the  parish  of  Oissitig. 
The  evidence  of  rights  of  parties  in  cases  of  this  descrip* 
tion,  depends  chiefly  on  the  weight  of  parol  testimony ; 
but  here,  there  was  an  act  of  parliament  and  adjudication 
by  the  sessions  as  to  the  manor  and  lands  of  Sir  Robert 
Buston  in  the  parish  in  which  the  enclosure  was  made. 
Ob  the  whole,  therefore,  I  am  of  opinion,  that  there  is  no 
gnwnd  to  disturb  this  verdict ;  and  more  particularly  so, 
as  it  appears  to  be  perfectly  satisfactory  to  his  Lordship 
irho  tried  the  cause. 

Mr.  Justice  Park. — It  appears  from  the  report  of  my 
Lend  Chief  Justice  Abbott,  who  tried  this  cause,  that  he  is 
perfectly  satisfied  with  the  verdict  qf  the  jury;  and  it  ap- 
peared before  him,  that  Sir  Robert  Buxton  and  the  defendant 
had  both  exercised  acts  of  ownership  over  the  locus  in  quo, 
long  before  the  act  in  question  was  passed.  In  Hetheringm 
ton  Y.  F^me,  the  plaintiffs  had  exercised  rights  of  common 
in  Wytkop  for  sixty  years,  but  they  did  not  know  the  exact 
boundary  between  that  and  the  adjoining  common  of  Em- 
Ueiom,  until  it  was  settled  about  seven  years  before  the  ac- 
tion was  brought;  and  it  was,  therefore,  properly  left  to 
the  jury  to  say,  whether  the  evidence  was  referrible  to  an 
exercise  of  the  right  in  Embleton,  and  a  mistake  of  the 
boundary,  or  to  an  exercise  of  the  right  in  fPj/thop.  Here, 
however,  we  are  not  called  on  to  decide  or  settle  the  boun- 
daries of  a  parish;  and  as  Sir  Robert  Buxton  specifically 
made  his  claim  in  the  enclosure  act,  in  respect  of  his  manor 
and  lands  in  TYienAam,  without  stating  that  any  part  of  them 
extended  to  Oissing,  it  must  be  assumed,  that  the  justices 
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-}^^^r       ^^  sessions  had  the  whole  of  his  claims  before  them,  when 
Lbstee       they  adjudged  that  the  close  in  question  was  situate  in  the 
Kbmp.        parish  of  Gissing,  in  which  Sir  Robert  Buxton  did  not 
claim  to  have  any  property  whatever. 

Mr.  Justice  Burrough. — A  similar  question  to  the  pre<- 
sent  was  tried  on  behalf  of  my  Lord  Falmouth  in  Com- 
Ufallf  some  years  since ;  and  it  was  there  consideredi  that 
where  a  boimdary  line  was  drawn  and  fixed  by  the  com- 
missioners under  an  enclosure  act,  aU  acts  of  ownership  be- 
yond it  fell  to  the  ground ;  and  here  the  sessions  decided^ 
that  the  close  in  question  was  not  within  the  parish  in  which 
the  manor  of  Sir  Robert  Buxton  is  situate ;  and  for  any  thing 
that  appears  to  the  contrary,  the  manor  and  parish  might  be 
co-extensive  or  conterminous  with  one  another ;  and  as  it 
was  left  to  the  jury  to  consider  whether  the  soil  of  the  locus 
in  quo  was  in  Sir  Robert  Buxton  or  the  defendant,  it  amounts 
to  the  same  thing  as  if  it  had  been  left  to  them  to  ascertain 
the  boundary  Une  between  the  two  parishes ;  and  as  that  was 
previously  done  by  the  adjudication  of  the  sessions,  I  am 
of  opinion  that  the  jury  came  to  a  right  conclusion.  This 
rule  therefore  must  be 

Discharged* 

There  was  another  action  brought  by  a  person  of  the 
name  of  Goodram  against  the  defendant,  in  which  a  similar 
question  was  involved,  and  a  stet  processus  was  entered  at 
the  suggestion  of  the  Court. 
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1884. 

Sir  Thomas  Lethbridoe,  Bart.  r.  Winter.  Wednuimw^ 

1  HIS  was  an  action  of  trespass.    The  first  count  of  the      wbere,  to  u 
dedaration  stated,  that  the  defendant  on  the  Ist  Jlfoy,  ''^^'IJ^i^. 
182Sy  with  force  and  anus,  broke  and  entered  a  certain  ing  vA  enter- 

|q2  tbe  pkiin* 

dose  of  die  plaintiff,  called  tbe  Ixute,  otherwbie  Oreen^  ttrt  doM,  the 
nfojf  Lm€,  otherwise  WapsUll  Lane,  in  the  parish  of  ^^A-  Sd^^K 
pri§n,  in  the  county  of  Somerset,  and  then  and  there  cut  ^»  J)**^  **7" 

^  hiitoil  end  free- 

down  and  felled  the  trees,  to  wit,  twenty  oaks,  twenty  ash,  hold;  end  the 
twenty  elms,  and  twenty  other  trees  of  the  plaintiff,  and  Laigned'thTt^ 
took  and  carried  away  the  same,  and  converted  and  disposed  JJ^^^J^J^^j^ . 
tttereof  to  the  defendant's  use.    The  second  coimt  stated,  ted  od  certain 
thit  the  defendant  broke  and  entered  two  other  closes  of  tiTeiy  called^. 


the  [daintiff,  one  of  which  was  called  Brickfield,  otherwise  ^^^'t^ 
BfkMeld Meadow,  and  the  other  beini?  a  certain  part  of  a  *n^  t^«  de^n- 

*=*  dent  pleaded 

oertam  lane  extending  in  a  westerly  direction  from  the  cen-  thereto,  that  the 

tie  or  middle  part  of  a  certain  lane  called  Greenway  Lane,  ,i^/wL  hu^ 

otherwise  Wapshitt  Lane,  otherwise  the  Lane,  situate,  [^"/"^n^^^h 

Ijring,  and  being  in  the  parish  aforesaid,  and  with  feet  in  iMue  was  join- 

HtBdng,  and  with  the  feet  of  horses,  and  with  the  wheels  pi^ntur  proved 

of  carts  and  other  carriages,  trod  down,  consumed,  dam-  S^'lSiSttfug 

aged  and  hurt  the  grass  there  then  being  and  growing,  ^f^^^^* 

sod  also  felled  and  cut  down  certain  other  trees,  and  car*  he  had  a  doM 

-lied  them  away  and  converted  them  to  the  defendant's  andC;  and  the 

own  use.    The  third  count  was  for  carrying  away  trees.  ierdiS  fof  Jl,e 

The  defendant  pleaded, /{r«/,  not  guilty,  on  which  issue  pWntiffon  the 

•  ^^  It  'J*!.      "C"  aiii^ment ; 

wasjomed.  Secondly,  that  the  trees  mentioned  m  the  the  Court  refua- 
fint  and  last  counts  of  the  declaration  were  the  same,  and  or  discharge  the 
that  the  close  in  which,  &c.  in  the  first  count  mentioned,  J«nr,  although 

'  It  wai  Infliflted 

was  the  soil  and  freehold  of  the  defendant,  wherefore^  he  that  the  iwue 

in  his  own  right  broke  and  entered  the  said  close,  and  com-  i^nd  uncertain. 

Kitted  the  said  several  supposed  trespasses  in  that  count  ^lo^uid^hT^' 

BKntioned.     And  lastly,  as  to  breaking  and  entering  the  demurred  to  the 

1  .1     J         i_   •         ""^^  aidgnment 

cwfle  m  the  second  count,  and  therein  described  as  qemg  in  thefintfai- 

•  •  o       /•  i_      itanoe. 

A  certam  part  of  a  certain  lane  extending,  &c.  from  the 
nddde  part  of  a  certain  lane  called  Oreenway  Lame,  &c. 
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1824.         that  the  said  close  was  the  soil  and  freehold  of  the  defend^ 
Lbthbridob    ant,  wherefore,  &c. 

'  WiHTER.  To  this  last  plea  the  plaintiff  replied,  that  the  close  m 

which,  &c.  in  the  second  count  mentioned,  was  the  soil  and 
freehold  of  the  plaintifTand  not  of  the  defendant ;  on  which 
issue  was  joined.  To  the  second  plea  the  plaintiff  newly  as- 
signed, that  the  close  in  which,  &c.  in  the  first  count  of  the 
declaration  mentioned,  in  the  said  parish  o(  Ashpriors,  was 
so  much  of  a  certain  lane  or  parcel  of  land  called  the  Ltme, 
otherwise  Greenway  Lane,  otherwise  Wapshill  Lane,  ex- 
tending from  the  middle  thereof,  towards  and  abutting  on  the 
west  on  certain  closes,  respectively  called  £rtc^/fe/(/.  Brick- 
field Meadow f  and  Sandy's  Four  Acres,  some  or  one  of 
them,  which  close  was  another  and  different  close  from  the 
close  in  the  said  second  plea  mentioned. 

The  defendant  pleaded  to  the  new  assignment :  First, 
not  guilty,  on  which  issue  was  joined.  Secondly,  that  the 
close  in  which,  &c«  newly  assigned,  now  is  and  at  the  said 
several  times  when,  &c.  was  the  soil  and  freehold  of  the 
defendant.  And  lastly,  as  to  committing  the  supposed  tres- 
pass above  newly  assigned  in  certain  parts  of  the  close  in 
which,  &c.  newly  assigned,  namely,  the  part  of  the  lane  or 
parcel  of  land  called  the  Lane,  otherwise  Greenway  LfOne, 
btherwise  Wapshill  Lane,  extending  from  the  middle 
thereof  towards  and  abutting,  on  the  west,  on  the  close 
called  Brickfield,  and  also  the  part  of  the  same  lane  ex- 
tending from  the  middle  thereof  towards  and  abutting,  on 
the  west,  on  the  close  called  Sandy's  Four  Acres,  that  the 
said  parts  of  the  said  close  in  which,  &c.  above  newly  as- 
signed, were  the  soil  and  freehold  of  the  defendant. 

The  plaintiff  replied  to  the  second  plea^  that  the  close 
in  which,  &c.  newly  assigned,  was  not  the  soil  and  free- 
hold of  the  defendant;  and  to  the  last,  that  the  said  parts 
of  the  close  in  which,  &c.  newly  assigned,  were  not  the 
soil  and  freehold  of  the  defendant ;  on  both  of  which  issues 
were  joined. 
At  the  trial  before  Mr.,  now  Lord  Chief  Justice  Best, 
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tt  tbe  Summer  Assizes  for  the  county  of  Somerset ,  1823, 
the  jury  found  that  all  the  Lane  belonged  to  the  defend- 
ant,  with  the  exception  of  that  part  which  abutted  on 
Brickfield  Meadowy  and  with  respect  to  that,  they  found 
a  verdict  for  the  plaintiff  on  the  new  assignment,  damages 
SKH,  for  two  trees  cut  down  in  that  part  of  the  ZrOiie,  and 
which  belonged  to  the  plaintiff's  park. 


1824. 


Lrtmbbidui: 

9. 
WlKTER. 


Mr.  Serjeant  Bosanguet  in  the  last  Term  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  the  ver- 
dict found  for  him  at  the  trial,  should  not  be  entered  ac- 
cording to  the  finding  of  the  jury,  viz,  as  to  the  first  issue 
on  the  plea  of  not  guilty,  that  the  defendant  was  not  guilty 
of  the  alleged  trespasses  in  the  close  called  Brickfield, 
otherwise  Brickfield  Meadow,  in  the  second  count  men- 
tioned, but  was  guilty  of  all  the  residue ; — as  to  the  second 
issue,  on  the  replication  to  the  third  pica,  that  the  other 
close  in  the  second  count  mentioned  was    the  soil  and 
freehold  of  the  defendant,  and  not  of  the  plaintiff; — as  to 
the  third  issue  on  the  plea  of  not  guilty  to  the  new  assign- 
menty  that  the  defendant  was  guilty ; — as  to  the  fourth  issue 
on  the  second  plea  to  the  new  assignment,  that  the  close 
newly  assigned  was  the  soil  and  freehold  of  the  defendant, 
and  not  of  the  plaintiff; — and  as  to  the  fifth  issue,  that  the 
parts  of  the  close  newly  assigned  were  the  close  of  the  de- 
fendant, and  not  of  the  plaintiff: — or  why  the  entry  should 
not  state  that  the  jury  were  discharged  from  the  issue  on 
the  new  assignment. — He  submitted,  that  the  jury  having 
found  that  all  the  Z^nebelonged  to  the  defendant,  except 
that  part  of  it  which  abutted  on  Brickfield  Meadow,  had 
in  effect  found  for  him  on  the  issues  on  the  new  assign- 
ment, as  the  plaintiff  described  the  close  newly  assign- 
ed in  the  alternative,  as  abutting  on  three  closes  or  parcels 
of  land,  same  or  one  of  them;  and  the  defendant  in  his 
pleas  averred  that  the  soil  and  freehold  were  his,  following 
the  same  terms  and  applying  himself  to  the  same  close 

VOL.  IX.  H 
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.y^^^       abutting  on  Brickfidid,  Brickfield  Meadow,  and  Sandy*s 

Lbthbridob    Four  Acres,  some  or  one  of  them ;  and  the  jury  found  that 

WiNTEB.       he  was  possessed  as  he  alleged ,  tnz.  of  a  close  abutting  on 

« 

some  one  of  the  three  named  by  the  plaintiff.  The  finding 
was  therefore  in  favour  of  the  defendant ;  and  more  parti- 
cularly so^  as  he  adopted  the  alternative  in  the  same  terms 
as  alleged  by  the  plaintiff  in  his  new  assignment.  Even  if 
this  were  not  so,  the  jury  should  have  been  discharged, 
a^  the  issue  on  the  new  assignment  was  ambiguous  in  terms. 
And  in  Zee  v.  Mayer  (a),  where  the  plaintiff  made  a  new  as- 
signment m  und  acrd  terrce  sive  prati,  and  the  defendant 
pleaded  not  guilty;  fortius  uncertainty  of  land  or  meadow, 
and  being  without  any  abuttals  or  name  to  the  acre>  and 
the  replication  being  to  the  acre  of  land  only,  the  jury  at 
bar  were  discharged  by  the  opinion  of  the  Court. 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  Taddy  now  shewed 
cause,  and  relied  on  the  case  of  Cocker  v.  Crompton  {b), 
where,  in  trespass  quare  clausumfregU,  the  plaintiff  named 
the  close  in  his  declaration,  and  the  defendant  pleaded 
liberum  tenementum  generally,  without  giving  any  further 
descripti<Hi  of  the  close,  it  was  held,  that  the  plaintiff  was 
not  driven  to  a  new  assignment,  but  was  entitled  to  recover 
upon  proving  a  trespass  done  in  a  close  in  his  possession, 
bearing  the  name  given  in  the  declaration,  although  the 
defendant  might  have  a  close  in  the  same  parish  known  by 
the  same  name.  So  here,  as  the  defendant  had  not  spe- 
cified the  name  of  the  close  in  his  pleas,  the  new  assign- 
ment was  unnecessary.  But  even  if  it  were  so,  as  the  defen- 
dant had  omitted  to  name  his  close  in  his  pleas  to  the  new 
assignment,  the  plaintiff  might  safely  go  down  to  trial  on 
the  issues  as  they  then  stood.     In  an  Anonymous  case  (c), 

(«)  Benloe  &  DaL  60,  pi.  105—177.  pi.  222.   S,  C.  1  Anderson,  Si, 

pL7d.  Dyer,  264  a.  pLd9. 
(6)  1  Bam.  &  Cress.  489.  (c)  Dyer,  23  6.  pi.  147- 
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it  WM  heUy  thftt  **  if  in  tKiQ0paM  for  breaking  a  clotei  thb  ,mM>. 
ddcndant  {dbad  that  the  p^u^  is  six  acres  of  land  in  Z>., 
vUcA  oiv  Atf  Jre^Md,  and  the  plaintiff  reply  i/uU  theg 
urt  kisfreehoUt  and  not  the  freehold  of  the  de&nd«;it ;  if 
the  defendant  have  six  acres  in  D.,  and  the  plaintiff  other 
VLf  the  defendant  ctnnot  give  in  eyidence  that  he  did  the 
tuMpMs  in  hii  own  land,'*  Here  the  jury  have  found  that 
die  deCmdant  has  committed  a  trespass  on  a  close  of  the 
pbmtiff'a,  and  sitoatein  the  pariah  otAM/qnioTM,  which  was 
psrtimlarly  described  in  the  new  assignmenti  and  the  de- 
fiadboi  diould  have  given  some  further  descripti(xi  in  his 
ipkss  to  such  new  asBignment. 

Ifr.  Seijeant  Boumquei  in  support  of  the  rule,  sufamit- 

led^  that  the  case  of  Cocker  v.  Cromptan  was*  inapplicable 

li^the  present,  as  there  there  was  no  new  assignments 

Hsre,  liowever,  the  defendant  adopted  and  followed  the 

mne  given  to  the  close  by  the  plaintiff  in  his  new  assign- 

iDSBt,  and  denied  that  the  close  so  named  belonged  to 

him,  but  that  it  was  the  soil  and  freehold  of  the  defendant ; 

and  he  claimed  the  part  of  the  Z^ane  opposite  the  three 

Ijuifrd  cIoses»  some  or  one  of  them,  and  the  jury  having 

fiymid  that  all  the  Lane  belonged  to  himi  except  that  part 

wfakh  abutted  on  Brickfield  Meadow,  and  on  which  the 

4mo  trees  in  question  grew,  such  finding  is  in  effect  for  the 

defendant,  as  the  Lane  abutted  on  two  closes  which  be- 

Igmged  to  him;  and,  therefore,  the  terms,  some  or  ooe  of 

them,  were  clearly  applicable  to  those  two  closes: — at  all 

eients,  the  issues  on  the  new  assignment  are  .defective, 

sod  the  velvet  found  thereon  is  bad  in  arrest  of  judg- 


Lord  CUef  Justice  Bsst. — I  think  the  plaintiff  is  enti- 
tled to  have  a  verdict  entered  for  him  on  all  the  issues  on 
the  new  assignment,  as  the  defendant  might  have  demur- 
ttd  to  andi  assignment,  if  he  had  considesfd  it  to  have 

h2 
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-j?^-  ^^^  defective ;  and,  consequently,  there  is  no  ground  for 
Lbthbridqe  the  Court  to  accede  to  this  application.  In  the  first  count 
Winter.  of  the  declaration,  the  plaintiff  claimed  the  whole  of  the 
Z^ane  as  being  his  soil  and  freehold,  and  in  the  second,  he 
reduced  his  claim  to  part  of  it  only.  The  defendant  in 
his  second  plea,  in  justification  of  the  trespass,  pleaded, 
that  the  close  in  the  first  count  mentioned,  was  his  soil 
and  freehold ;  and  in  the  third,  that  the  close  in  the  second 
count,  described  as  being  a  certain  part  of  a  certain  Lane, 
was  his  soil  and  freehold ;  on  which  issues  were  joined.  The 
plaintiff  newly  assigned  to  the  second  plea,  in  which  he 
abandoned  his  right  or  claim  to  the  whole  or  even  one  half 
of  the  Lane,  but  claimed,  in  a  loose  way,  that  the  close  in 
which,  &c.  was  so  much  of  a  certain  lane  or  parcel  of  land 
called  the  Lane,  extending  from  the  middle  thereof,  to- 
wards and  abutting  on  three  closes,  which  he  names,  Mme 
or  one  of  them.  The  defendant  has  taken  issue  on  this  new 
assignment  instead  of  demurring,  which  he  should  have 
done ;  and  he  now  insists,  that,  as  he  proved  at  the  trial  that 
he  was  also  entitled  to  the  soil  and  freehold  opposite  to  or 
abutting  on  some  or  one  of  these  three  closes,  he  is  entitled 
to  the  verdict.  The  proof  of  the  issue  lay  on  the  plaintiff, 
and  he  has  in  fact  proved,  as  alleged,  that  he  was  entitled 
to  land  opposite  to  or  abutting  on  the  closes  called  Brick- 
field, Brickfield  Meadow,  and  Sandy's  Four  Acres,  some  or 
one  of  them ;  and  the  defendant  also  alleged,  that  he  was 
entitled  to  the  soil  and  freehold  of  such  land.  The  plead- 
ings having  been  so  left  by  the  defendant,  and  the  plaintiff 
having  proved  that  he  had  a  close  which  abutted  on  Brick- 
field  Meadoto,  has  done  all  that  could  have  been  required 
of  him,  and  is,  consequently,  entitled  to  retain  the  verdict 
found  for  him  on  the  new  assignment.  It  has  been  said, 
however,  that  the  jury  ought  to  have  been  discharged,  on 
the  ground  of  ambiguity  and  uncertainty  of  the  issue  on 
the  face  of  the  pleadings;  and  Lee  v.  Mayer,  which  is  an 
extremely  old  case,  and  no  where  fully  or  accurately  re- 
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ported^  has  been  cited  as  an  authority  in  support  of  such       -j^^ 
a  proceeding ;  but  I  think  it  is  too  loosely  stated  for  the    Litubridoe 
Court  to  act  upon  it;  and  more  especially  so,  as  the  uncer-       wimteb. 
tainty  of  the  issue  in  that  case  should  have  been  the  ground 
of  a  motion  in  arrest  of  judgment.     There,  too,  the  Court 
could  not  know  what  land  belonged  to  the  plaintiff,  and 
the  trial  was  at  bar ;  here,  however,  his  close  is  stated  as 
abutting  on  three  other  named  closes,  some  or  one  of  them. 
But  I  am  of  opinion,  that  we  have  no  power  to  discharge  the 
jury  after  the  point  in  issue  had  been  clearly  presented  to  their 
notice,  and  they  have  given  their  verdict,  even  if  we  were 
inclined  to  do  so.     It  appears  to  me,  therefore,  that  the  de- 
fendant should  have  taken  advantage  of  the  defect  in  the 
pleadings,  by  demurring  in  the  first  instance  to  the  new  as- 
s^nmeift ;  or,  at  all  events,  that  this  is  not  a  case  in  which 
the  Court  can  be  called  on  to  allow  him  to  avail  himself  of 
such  a  defect  after  verdict. 

Mr.  Justice  Park. — The  plaintiff  having  proved  that 
be  was  entitled  to  that  part  of  the  jLone  which  abutted  on 
Brickfield  JHecutow,  established  his  claim  as  alleged  in  the 
new  assignment,  as,  if  he  shewed  that  his  land  abutted  on 
either  one  of  the  closes  therein  named,  it  would  be  suffi- 
cient; and  as  the  jury  have  found  that  fact,  he  is  entitled  to 
a  verdict  on  the  new  assignment. 

Mr.  Justice  Burrough  concurring — 

A  verdict  was  ordered  to  be  entered  for  the  plaintiff  on 
all  the  issues  on  the  new  assignment,  and  for  the  defend- 
ant on  the  other  issues ;  and  this  rule  was  accordingly 

Discharged. 
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1884. 
Thursday, 

May  13M.  Leadley  and  Others  v.  Evans. 

redting*&at^'  J.  HIS  was  an  action  of  debt  on  bond,  entered  into  by  the 
5.  had  been  ap-  defendant  and  two  others^  in  the  penal  sum  of  300/.  Breach, 

pointed  by  the 

churchwardeni  non-paymcnt.    The  defendant  craved  oyer  of  the  bond, 

a'pari^Tpwna-  ^l^ich  was  as  follows : — Know  all  men  by  these  presents, 

rf  l^  to^e  *****  ^®*  •'^^  BajflU,  James  Evans,  and  Matthew  Bohhh 

office  of  coUec-  soH,  our  and  each  of  our  heirs,  executors,  and  administra- 

and  poor  rates  tors,  are  jointly  and  severally  held  and  firmly  boimd  unto 

fwcondS^  *^^''*^  I^^^^^^  and  John  Hopkins,  churchwardens,  and 

tot  hit  produc-  William  Farlow  and  Samuel  Nock,  overseers  of  the  poor 

iDg  to  them  and  ^  ^  ^  ' 

ikeir  tueeetton,  of  the  parish  of  St.  DunstoH  in  theWest,  in  the  city  of  Lon^ 

accounTof  all*    tfo^>  &nd  to  their  successors,  churchwardens  and  overseers 

S^dbTthtre-  ^^  *®  P^' ^^ *®  ^^^  parish,  in  the  sum  of  800/.,  to  be 
after  received     paid  to  them  the  said  James  Leadley,  John  Hopkins, 

DT  lunia  or  that      ,  .  „  

should  come  to  William  Farlow,  and  Samuel  Nock,  or  to  their  succes* 

Inch  collector,  ^^^»  churchwardens  and  overseers  of  the  poor  of  the  said 

to  tfi*I^"ir  to  ^  P^sh,  to  which  payment,  well  and  truly  to  be  made,  we 

their  successors,  bind  ourselvcs,  our  and  each  of  our  heirs,  executors,  and 

and  overseers,  administrators,  firmly  by  these  presents,  sealed  with  our 

Sm?S  slch  ■®*^»  ^^^^  *®  ^'^^^  November,  1819,  in  the  sixtieth  year 

turns  as  he  of  the  reign  of  Crro.  S. — The  defendant  also  craved  oyer 

should  receiTe, 

or  that  should  of  the  Condition,  which  was  as  follows: — ^''whereas  the 
hands  in  execu-  ^^^  John  Bay  lie  hath  been  appointed  by  James  Leadley, 
— HeidrtiTSl  •'^*'*  Hopkins,  William  Farlow,  and  Samtiel  iVbc*„pur- 
officesof  dinrch-  suant  to  a  late  order  of  the  vestry  of  the  said  parish  of  St. 
overseers  being  UUnston  in  the  West,  to  the  office  of  collector  of  the  poor 
the officS^rfwi-  ^^^  church  rates  of  and  for  the  said  parish : — ^Now  the 
lector,  who  was  condition  of  this  obligation  is  such,  that  if  the  said  John 

in  the  nature  of  e  ' 

their  deputy,  Baylie  shall  from  time  to  time,  and  at  all  times  hereaftfar 
ed  to  the  same  when  thereunto  required,  produce  to  James  LeaMey, 
S^iJSiy.  "^^^  Ht^pMns,  WUliam  Farlow,  and  Samuel  Nock,  or  to 
that  his  sureties  their  succcssors,  or  to  either  of  them,  a  just,  true,  and 

on  the  bond  '  '        ^        ' 

were  not  liable  \ 

for  monies  received  hy  the  collector  on  account  of  any  year  subsequent  to  that  in  which  the  ob« 

ligees  held  their  respective  offices  of  churchwardens  and  overseers.  ^ 
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fiuthfiil  account  of  all  such  sum  and  gums  of  money  as  shall       .^^ 
be  hereafter  received  by  him,  or  that  shall  come  to  his 
bands  as  sueA  eoUectar  as  aforesaid,  and  shall  well  and 
truly  fMiy  or  cause  to  be  paid  unto  the  said  James  Lead- 
Ujf^  John  Hopkins,  "fFiUiam  Farlow,  and  Samuel  Nock, 
or  to  their  successors,  churchwardensi  and  overseers  of 
^poor  of  the  said  parish,  or  to  either  of  them,  all  such 
tumaiid  sums  of  money  as  he  shall  from  time  to  time  re- 
ceife,  or  that  shall  come  to  his  hands  pursuant  to  and  in 
the  exeeuiian  of  his  said  office,  by  or  on  account  of  the  said 
parish,  deducting  therefrom  such  reasonable  compensation 
Sot  collecting  the  same  as  shall  be  agreed  on  between  the 
Slid  James  Leadley,  John  Hopkins,  William  Farkm,  and 
Snmsl^ock,  and  the  said  John  Bm/lie;  then  this  obliga- 
tioBto  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 
The  defendant  pleaded,  Jirst,  nan  est  factum.     Se- 
eemihf,  that  BajfUe  HA  produce  a  just,  true,  and  faith- 
Ibl  account  of  all  the  sums  received  by  him  as  collector, 
sad  paid  the  same  to  the  plaintiffs,  deducting  therefrom 
his  reasonable  compensation  for  collecting  the  same.   And 
kuthf,  that  at  the  time  of  the  making  of  the  said  sup- 
posed writing   obligatory,  the  said  James  Leadley  and 
John  Hopkins  were  churchwardens,  and  the  said  William 
PwrUma  and  Samuel  Nock,  were  overseers  of  the  poor  of 
the  said  parish  for  the  then  current  year  respectively ;  and 
that  both  the  said  offices,  at  the  time  of  the  making  of  the 
said  supposed  writing  obligatory,  were,  and  still  are  an- 
nual offices ;  and  that  the  said  current  year  expired  long 
before  the  commencement  of  this  suit,  to  wit,  on  the  17th 
November,  18S0 ;  and  that  the  said  John  Bay  lie,  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  did 
from  time  to  time,  and  at  all  times  after  the  making  of  the 
supposed  writing  obligatory,  when   thereunto    required, 
produce  to  the  plaintiffs  and  to  their  successors,  a  just,  true, 
and  fiuthfiil  account  of  all  such  sum  and  sums  of  money  as 
were,  afier  the  making  of  the  supposed  writing  obligatory, 
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J^^       received  by  him  or  came  to  his  hands  as  such  collector  as 
aforesaid,  for  or  on  account  of  the  poor  rates  or  church 
rates  of  and  for  the  said  parish  for  the  said  then  current 
t/ear,  or  for  or  on  account  of  the  plaintiffs  as  such  church- 
wardens and  overseers  as  aforesaid  respectively,  or  which 
he  the  said  John  Baylie  ought  to  have  accounted  for  or 
paid  to  the  plaintiffs  as  such  churchwardens  and  overseers 
respectively,  or  which  the  plaintiffs  might  have  received 
by  virtue  of  the  said  offices  respectively ;  and  did  from 
time  to  time,  and  at  all  times  after  the  making  of  the  sup- 
posed writing  obligatory,  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  plaintiffs,  and  to  their  successors, 
churchwardens  and  overseers  of  the  poor  of  the  said  pa- 
rish, ail  such  sum  and  sums  of  money  as  he  did  from  time 
to  time  receive,  or  that  did  come  to  his  hands  in  the  exe^ 
cution  of  his  office  as  in  the  condition  of  the  supposed  writ- 
ing obligatory  mentioned,  by  or  on  account  of  the  said  pa- 
rish/or tfie  said  then  current  year^  or  for  or  on  account  of 
the  plaintiffs  as  such  churchwardens  and  overseers  respec- 
tively, or  which  the  plaintiffs  might  have  received  by  vir- 
tue of  their  said  offices  respectively,  deducting  therefrom 
such  reasonable  compensation  for  collecting  the  same,  as 
was  agreed  on  between  the  plaintiffs  and  the  said  John 
Baylie,  according  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  condition  of  the  supposed  writing  obliga- 
tory, and  this,  &c.  wherefore,  &c, — To  this  plea  the  plain- 
tifls  demurred  generally,  and  the  defendant  joined  in  de- 
murrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Pell  in  support  of  the  demurrer,  submitted,  that  the 
only  question  was,  whether,  under  the  condition  of  the  bond» 
the  defendant  as  surety  could  be  considered  responsible  for 
monies  received  by  his  principal  in  any  year  subsequent  to 
that  for  which  the  plaintiff's  held  their  respective  offices  of 
churchwardens  and  overseers?  This  will  depend  on  the 
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intention  of  the  parties,  and  the  words  used  in  the  condi-       ;^^^ 
tion  to  carry  such  intent  into  effect.     From  the  cases  col- 
lected by  Mr.  Serjeant  Williams  in  his  note  to  Lord  Arling- 
tmv.Merricke{a)y  it  appears^  that  where  an  obligation  is 
of  such  a  nature  as  to  apply  only  during  the  life  of  a  given 
party,  or  for  any  given  time,  and  the  obligee  dies,  it  is  at 
an  end,  and  the  obligor  cannot  be  afterwards  called  on. 
So,  if  a  bond  be  entered  into^  to  a  firm  consisting  o(  A», 
£,,  and  C,  if  either  of  them  be  changed,  or  2>.  be  taken  in 
as  a  partner,  the  obligation  is  no  longer  in  force.     In  the 
Liverpool   Water-works  Company  v.  Aikitison{b),  where 
the  condition  of  a  bond,  reciting  that  the  defendant  had 
agreed  with  the  plaintiifs  to  collect  their  revenues  from 
time  to  time /or  twelve  months,  and  afterwards  stipulating, 
that  at  all  times  thereafter  during  the  continuance  of  such 
his  onployment^  and  for  so  long  as  he  should  continue  to 
be  employed^  he  would*  justly  account  and  obey  orders « 
&c,  it  was  held^  that  the  obligation  was  confined  to  the 
period  of  twelve  months  mentioned  in  the  recital.     But  in 
Barchnf  v.  Lucas  (c),  it  was  decided,  that  a  bond  for  the 
fidelity  of  a  clerk,  who  was  taken  into  the  service  of  the    "~ 
obligees  as  a  clerk  in  their  shop  and  counting  house,  as 
bankers,  was  not  discharged  by  the  obligees*  taking  ano- 
ther partner  into  their  house,  as  such  an  instrument  is  in 
the  nature  of  a  security  to  the  house  of  the  obligees.     So, 
here  the  bond  was  intended  to  be  in  force  as  long  as  Bat/- 
He  should  continue  to  be  collector  or  receiver  of  the  parish 
rates;  and  more  particularly  so,  as  the  obligation  was,  that 
he  should  account  to  the  obligees  or  their  successors,  which 
oeGessarily  imports  that  it  was  not  to  be  confined  to  the  then 
current  year,  but  to  extend  to  all  sums  that  might  be  receiv- 
ed by  Baylie  on  account  of  the  parish,  so  long  as  he  should 
fin  the  office  of  coUector;  and  more  especially  so,  as  the 
condition  of  the  bond  was  not  restrained  to  time  or  to  per- 

(f)  2  Wms.  Saimd.  414  «.     (Jb)  6  East,  50?.     (c)  1  Term  Rep.  291  n. 
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^f^t^       aoDS  by  same,  and  there  is  no  averment  in  the  plea  that  Bay^ 
lie  was  only  appointed  the  receiver  for  the  current  year* 

[Mr.  Justice  Park. — ^The  plea  states,  that  the  offices  of 
churchwardens  and  overseers  were  annual  offices,  and  that 
has  been  admitted  by  the  demurrer.] 

[Mr.  Justice  Burrough. — How  could  the  obligees,  hold- 
ing merely  an  annual  office,  appoint  a  collector  beyond  the 
time  of  their  office?] 

If  the  obHgors  consented  to  make  themselves  liable  iSar 
monies  collected  or  received  by  Bajflie  for  more  than 
one  year,  and  during  the  time  of  the  successors  of  the  then 
obligees,  it  would  not  be  illegal ;  and  although  church- 
wardens and  overseers  are  not  a  corporate  body,  yet  from 
the  nature  of  the  engagement  in  this  case,  it  must  be  con- 
sidered as  if  they  were ;  and  if  it  had  been  entered  into 
with  a  mayor  and  court  of  aldermen,  and  their  successors, 
there  can  be  no  doubt  but  that  the  obligors  would  have 
been  liable  to  such  successors.  Although  the  case  of 
the  Wardens  of  Si.  Saviour's  Southwark  v.  Bostock  (a) 
may  be  relied  on  for  the  defendant,  where  the  condi- 
tion of  a  bond  recited  that «/.  S,  was  appointed  collec- 
tor of  the  church  rate  of  the  parish,  by  virtue  of  which 
office  he  was  empowered  to  collect  and  receive  all  such 
monies  as  were  rated  on  the  inhabitants  by  virtue  of  the 
rate,  and  for  which  he  was  accountable  to  the  wardens  of 
the  grand  account,  and  his  sureties  were  bound  for  his  duly 
accounting  for  all  monies  collected  or  received  by  him  on 
account  of  the  rate,  as  also  on  all  and  every  other  rate  or 
rates  thereafter  to  be  made  and  collected  by  him,  it  was 
held,  that  the  sureties  were  only  answerable  for  J,  S,  m 
that  single  appointment,  and  not  on  his  appointment  in 
the  ensuing  year;  yet  that  case  does  not  affisct  or  control 
the  present,  as  the  condition  is  more  extensive  in  terms« 
and  appUes  not  only  to  the  then  churchwardens  and  overr 
seers,  but  their  successors  also. 

(a)  2  New  Rep.  175. 
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Mr.  Serjeam   TaM^^  eonira^  was  stopped   hf   the       ^J^ 
Court:— 

Lord  Qiief  Justioe  Bsst.— <Thi8  it  an  action  of  debt  on 
bond,  to  which  the  defendant  has  pleaded  three  several 
pleas,  and  to  the  last  of  which  the  plaintiffii  have  dennir- 
led.  It  is  material  to  state  the  condition^  which,  with  the 
hond,  has  been  set  out  on  oyer,  and  also  the  terms  of  the 
pks  which  has  been  demurred  to.  The  condition,  after 
ledtiBgthal  JbAii  Bay  lie  had  been  appointed  pursuant  to 
akle  order  of  the  Testry  of  the  parish  of  Si.  Dwutan  tn 
Ik  WW,  to  the  office  of  collector  of  the  poor  and  church 
ntes  of  and  fitnr  that  parish,  was  in  substance,  that  **  if  he, 
Jhyfir,  should  from  time  to  time,  and  at  all  times  thereaf- 
ter when  thweunto  required,  produce  to  the  obligees,  vU. 
As  dmrchwardens  and  overseers  of  the  poor  of  that  pa- 
Bih,  er  to  their  suec€$tor$,  or  to  either  of  them,  a  just 
md  true  account  of  all  such  sums  of  money  as  should  be 
Aereafter  received  by  him,  or  that  should  come  to  his 
knds  as  smch  toUeetor  as  aforesaid,  and  should  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  obligees  or  to 
iimr  me€9Mtan,  churchwardens  and  overseers  of  the  poor 
ef  die  said  parish,  or  to  either  of  them,  all  such  sum  and 
soma  oFwmey  as  he  should  from  time  to  time  receive,  or 
that  sfaoidd  come  to  his  hands  pumtani  to  and  in  the  esw- 
ektiem  of  his  eaid  qfice,  by  or  on  account  of  the  said  pa- 
dih,  then,  that  the  obligation  should  be  void.  The  defend- 
SDt»  in  the  cDnmenoement  of  his  third  plea,  alleged,  that  the 
ilees  of  churchwardens  and  overseers  of  the  poor  were 
Sttoal  offioes,  which  was  not  necessary,  as  the  Court 
weald  have  taken  judicial  notice  of  that  &ct.  It  appears, 
tfm,  that  BofUe  was  appointed  by  the  plaintiffs,  as  such 
dmchwardeos  and  overseers,  to  the  office  of  collector  of 
Ae  drarch  and  poor  rates  for  die  parish  of  Si.  Dumtan. 
It  was  their  duty,  as  such  churchwardens  and  overseers, 
to  have  collected  tfiete  rates  themselves,  instead  of  which. 
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}^t^'       0008  by  Mame,  and  there  is  no  averment  in  the  plea  that  Bagf" 
lie  was  only  appointed  the  receiver  for  the  current  year. 

[Mr.  Justice  Park. — The  plea  states^  that  the  offices  of 
churchwardens  and  overseers  were  annual  offices,  and  that 
has  be^i  admitted  by  the  demurrer.] 

[Mr,  Justice  Burrough. — How  could  the  obligees,  hold- 
ing merely  an  annual  office,  appoint  a  collector  beyond  the 
time  of  their  office  ?] 

If  the  obligors  consented  to  make  themselves  liable  tat 
monies  collected  or  received  by  Bajflie  for  more  than 
one  year,  and  during  the  time  of  the  successors  of  the  then 
obligees,  it  would  not  be  illegal ;  and  although  church- 
wardens and  overseers  are  not  a  corporate  body,  yet  from 
the  nature  of  the  engagement  in  this  case,  it  must  be  con- 
sidered as  if  they  were ;  and  if  it  had  been  entered  into 
with  a  mayor  and  court  of  aldermen,  and  their  successors, 
there  can  be  no  doubt  but  that  the  obligors  would  have 
been  liable  to  such  successors.  Although  the  case  of 
the  Wardens  of  St.  Saviour's  Southwark  v.  Bostock{a) 
may  be  relied  on  for  the  defendant,  where  the  condi- 
tion of  a  bond  recited  that  J.  &  was  appointed  collec- 
tor of  the  church  rate  of  the  parish,  by  virtue  of  which 
office  he  was  empowered  to  collect  and  receive  all  such 
monies  as  were  rated  on  the  inhabitants  by  virtue  of  the 
rate,  and  for  which  he  was  accountable  to  the  wardens  of 
the  grand  account,  and  his  sureties  were  bound  for  his  duly 
accounting  for  all  monies  collected  or  received  by  him  on 
account  of  the  rate,  as  also  on  all  and  every  other  rate  or 
rates  thereafter  to  be  made  and  collected  by  him,  it  was 
held,  that  the  sureties  were  only  answerable  for  «/•  &  in 
that  single  appointment,  and  not  on  his  appointment  in 
the  ensuing  year;  yet  that  case  does  not  affisct  or  control 
the  present,  as  the  condition  is  more  extensive  in  terms« 
and  applies  not  only  to  the  then  churchwardens  and  overr 
seers,  but  their  successors  also. 

(a)  2  New  Rep.  175. 
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Mr.  Serjeam   TaM^,  conira^  was  stopped   hf   the       ^J^ 
Court:— 

Lord  Qiief  Justioe  Bsst^— *Thi8  it  an  action  of  debt  on 
bond,  to  which  the  defendant  has  pleaded  three  several 
fleas,  and  to  the  last  of  which  the  plaintiffii  have  demur- 
n&L  It  is  material  to  state  the  conditioni  which,  with  the 
bond,  has  been  set  out  on  oyer,  and  also  the  terms  of  the 
pka  which  has  been  demurred  to.  The  condition,  after 
raeitiiig  thai  John  BayUe  had  been  appointed  pursuant  to 
akle  order  of  the  vestry  of  the  parish  of  St.  Dwutan  tn 
Ik  Wed^  to  the  office  of  collector  of  the  poor  and  church 
nte  of  and  for  that  parish,  was  in  substance,  that  **  if  he, 
Jhyfir,  should  from  time  to  time,  and  at  all  times  thereaf- 
ter when  thweunto  required,  produce  to  the  obligees,  vU. 
As  dmrchwardens  and  overseers  of  the  poor  of  that  pa- 
Bih,  er  to  their  suec€$tor$,  or  to  either  of  them,  a  just 
md  true  account  of  all  such  sums  of  money  as  should  be 
hereafter  received  by  him,  or  that  should  come  to  his 
iunds  as  ssicA  toUeetor  as  aforesaid,  and  should  well  and 
teiily  pay  or  cause  to  be  paid  to  the  said  obligees  or  to 
thmr  mu€9Mior$f  churchwardens  and  overseers  of  the  poor 
«f  die  said  parish,  or  to  either  of  them,  all  such  sum  and 
SQBi  ofnioney  as  he  should  from  time  to  time  receive,  or 
(hat  sfaoidd  come  to  his  hands  purtuani  to  and  in  the  esw- 
€Utum  of  his  mrid  qfice,  by  or  on  account  of  the  said  pa- 
liih,  then,  thatthe  obligation  should  bevoid.  The  defend- 
SDt»  in  the  edannenoement  of  his  third  plea,  alleged,  that  the 
ilees  of  churchwardens  and  overseers  of  the  poor  were 
Sttoal  offioes,  which  was  not  necessary,  as  the  Court 
weald  hanre  taken  judicial  notice  of  that  &ct.  It  appears, 
tfm,  that  Bm/KM  was  appointed  by  the  plaintiffs,  as  such 
dmchwardens  and  overseers,  to  the  office  of  collector  of 
Ae  drarch  and  poor  rates  for  the  parish  of  Si.  Dwutan. 
It  was  their  duty,  as  such  churchwardens  and  overseers, 
to  have  collected  tfiete  rates  themselves,  instead  of  which. 
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Bay  lie  was  to  act  as  their  deputy;  and  if  their  offices 
were  annual^  so  that  of  the  deputy  must  be  confined  to 
the  same  period.    He  was  to  account  faithfully  for  all 
such  sums  of  money  as  should  be  received  by  him,  or 
that  should  come  to  his  hands  as  such  collector,  and  to 
pay  them  over  to  the  plaintiffs,  pursuant  to  and  in  the 
execution  of  his  said  office;  but  such  accounting  must  be 
confined  to  the  sums  received  by  him  within  the  year 
for  which  his  office  of  collector  continued,  because  the  offi- 
ces of  the  obUgees,  as  his  principals,  would  expire  at  the  end 
of  the  year  for  which  they  were  appointed,  and  the  office  of 
their  deputy  must  be  then  also  determined.     It  has  been 
mainly  contended,  in  support  of  the  demurrer,  that  as  the 
terms  of  the  condition  of  the  bond  were,'  that  Baylie 
should  account  with  the  successors  of  the  churchwardens 
and  overseers,  he  would  be  liable  to  account  to  them  ac- 
cordingly ;    but  on  reference  to  the  case  of  71ie  fFardem 
of  St.  Saviour's  Southwark  v.  Bostock{a)^  and  the  laa- 
guage  of  Sir  James  Mansfield^  it  appears,  that  the  ac- 
counting to  the  successors  must  be  of  such  sums  in  the 
collector's  hands  as  accrued  and  became  payable  during 
the  continuance  of  their  predecessors  in  office,  and  was  in- 
troduced in  case  of  the  collector,  in  order  that  he  might 
have  an  opportunity  of  discharging  himself  by  a  settlement 
of  the  account,  and  immediate  payment  to  the  successors  of 
the  sums  remaining  in  his  hands  at  the  expiration  of  the 
offices  of  the  churchwardens  and  overseers,  as  their  suc- 
cessors would  have  the  ultimate  disposition  of  the  monies  so 
collected,  and  for  whom  he  engaged  to  act.  The  introduction 
of  the  word  successors,  therefore,  does  not  of  itself  import, 
nor  is  there  any  provision  in  the  bond  to  indicate,  that  it  was 
the  intention  of  the  parties  that  Baylie  should  continue  to 
act  under  them,  or  collect  rates  which  might  become  due  or 
payable  after  the  appointment  of  the  plaintiffs*  successora 

(a)  2  New  Rep.  176, 180. 
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to  the  offices  of  churchwardens  or  overseers,  but  only  that       ^^^ 
he  should  be  liable  to  account  to  them  for  monies  received 
by  him  in  his  character  of  collector,  during  the  preceding 
current  year,  and  which  had  not  been  paid  over  by  him 
to  the  former  churchwardens  and  overseers*   It  is  true,  that 
they  might,  if  they  had  pleased,  have  taken  such  a  bond  as 
would  haye  rendered  the  obligors  accountable  to  them  for 
cdlections  made  during  the  time  of  their  successors,  but 
such  an  intention  should  have  distinctly  appeared  on  the 
&ce  of  the  instrument.    But  it  no  where  appears  that  the 
collector  was  to  be  re-appointed  at  the  expiration  of  the  then 
current  year,  nor  is  there  any  provision  contained  in  the 
bond  as  to  any  future  appointment  of  Bay  lie  as  collector, 
or  to  render  him  accoimtable  for  any  sums  received  by 
him  in  the  capacity  of  collector,  after  the  expiration  of 
the  current  year  of  his  office.     The  only  case  that  gave 
flie  reason  to  doubt,  is  that  of  Metcalfy.  Bruin  (a),  where 
it  was  held,  that  a  bond  given  to  trustees  to  secure  the 
hUbfal  services  of  a  clerk  to  the  Ghbe  hisurance  Compa- 
iiy,  who  were  no  corporation,  might  be  put  in  suit  by 
the  trustees  for  a  breach  of  faithful  service  committed  by 
die  clerk  at  any  time  during  his  continuance  in  the  service 
of  the  actually  existing  body  of  persons  carrying  on  the 
same  business  under  the  same  name,  notwithstanding  any 
intermediate  change  of  the  original  holders  of  the  shares, 
either  by  death  or  transfer;  and  Lord  Ellenborough  there 
said  (6),  '^  the  only  question  is  upon  the  fair  meaning  of 
the  terms  used  in  the  obligation ;  and  wc  must  put  upon 
die  word  Company,  the  sense  in  which  the  parties  them- 
selves used  it  in  the  instrument.     I  will  begin,  therefore, 
by  translating  that  word  according  to  the  subject  matter, 
m.  the  Globe  Insurance  Company :  it  meant  a  fluctuat- 
ing or  successive  body  of  persons  who  should  from  time  to 
time  be  carrying  on  the  business  of  insurance,  under  the 

(«)  12  East,  400.  (6)  Id.  405. 
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name  of  the  Olobe  Insurance  Cwnpamy.    Now,  suppoM 
a  bond  given  to  a  trustee  to  secure  the  performance  of 
c^tain  services  to  the  commoners  of  such  a  common, 
would  there  be  any  difficulty  in  applying  it  to  the  use  of  the 
commoners  for  the  time  being,  whoever  they  might  happen 
to  be,  during  the  period  for  which  the  services  were  to  be 
performed?  There  could  be  no  doubt  of  it."  And  his  Lord- 
ship concluded  by  stating  that  the  '^  intent  of  the  parties  ap- 
peared very  clearly  to  look  to  the  service  of  a  fluctuating 
body." — That  case,  however,  does  not  trench  upon  any 
other,  but  stands  on  its  own  peculiar  circumstances,  «8 
the  nature  and  institution  of  the  company  shew  that  the 
bond  was  given  for  the  benefit  of  a  fluctuating  and  conti- 
nually varying  body.    It  consequently  cannot  apply  to  the 
present  case,  as  the  bond  was  not  given  to  a  body  of  tluit 
description ;  but,  on  the  contrary,  was  confined  to  the  con- 
tinuance of  the  plaintiffs  in  office  as  churchwardens  and 
overseers,  and  to  whom  it  was  originally  given.     The 
case  of  the  WardenB  of  St.  Savionr^s  Southwark  v.  jBm- 
iock,  is  not  only  in  point,  but  nearly  siipilar  in  terms  to 
the  present,   with  the  exception  of  the  word  successon. 
There,  the  condition  was,  that  the  collector  should,  from 
time  to  time,  when  thereunto  requested,  surrender  and 
deliver  unto  the  wardens  of  the  grand  account  for  the 
time  being,  or  thereafter  to  be,  all  sums  of  money  by  him 
collected  and  received  or  thereafter  to  be  collected  and 
received;  and  it  was  determined,  that  as  the  collector  had 
been  appointed  imder  an  office  which  continued  but  for 
one  year,  his  sureties  on  the  bond  were  only  answerable 
for  him  in  that  single  appointment,  and  not  on  his  appoint- 
ment in  the  ensuing  year;  and,  consequently,  that  th^ 
were  not  liable  to  account  for  rates  which  accrued  and 
had  been  paid  to  him  in  ihe  subsequent  year;. and  Sir 
Jiames Mansfield  there  said  (a), ''  with  respect  to  the  words^ 
*  the  wardens  of  the  grand  account  for  the  time  being,  or 

(«)  2  New  Rep.  180. 
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diereafter  to  be/  used  in  the  condition  of  the  bond,  it  must 
be  remembered,  that  if  the  collector  proceeded  to  collect 
after  the  death  of  those  with  whom  he  was  to  account^  he 
would  undoubtedly  be  bound  to  account  with  the  wardens 
of  the  succeeding  year  for  the  monies  collected  by  him  in 
that  year  in  which  he  was  collector." — But  the  case  of  Pep- 
fm  ▼•  Cooper  (fi)  is  not  distinguishable  from  the  present, 
where  a  bond,  after  reciting  the  appointment  of  H.  War* 
Ten  undo.  Pepper  as  collectors,  under  the  statute  43  Oeo. 
S,  c.  99,  was  conditioned  for  the  due  collection  by  H. 
Warrem  of  the  rates  and  duties  at  all  times  thereafter;  it 
was  held,  that  the  due  collection  of  the  rates  for  one  year 
was  a  eomi^iance  with  the  condition  of  the  bond,  as  the 
eoBedor  was  appointed  under  an  act  which  made  the  of« 
fiee  ss  annual  office ;  and  Lord  Chief  Justice  Abbott  there 
ia]d(i),  '*  I  am  of  opinion    that   the  condition   of  the 
bond  is  satisfied  by  the  faithful  collection  of  rates  and  du- 
tiei  fisr  the  apace  of  one  year.    It  is  true,  that  the  words, 
'at  sD  times  hereaflter,*  in  the  condition  of  the  bond, 
would,  taken  by  themselves,  extend  the  liability  of  the 
surety  beyond  that  period :  but  these  words  must  be  con- 
stmed  with  reference  to  the  recital,  and  to  the  nature  of 
the  appointment  there  mentioned ;  and  the  recital  is,  that 
fParrem,  together  with  Pepper,  had  been  appointed  col- 
lectors under  the  said  act  of  parliament.    Now,  the  nature 
and  doratbn  of  that  office  must  be  learnt  from  the  act  of 
l^feffiiament  itself;  for  if  the  statute  make  it  an  annual  office, 
it  18  unnecessary  to  state  that  &ct,  either  in  the  bond  or 
iapleading.*'  As,  therefore,  by  the  statute  4>3  Oeo.  3,  an  an- 
mial  office  only  was  created ;  the  Court  held,  that  not- 
withstanding the  words  '*  at  all  times  thereafter,*'  the  re- 
sponsibility of  the  obligor  was  limited  to  one  year  only  by 
the  nature  of  the  office  itself;  and  we  know,  that,  by  law, 
liie  offices  of  churchwarden  and  overseer  are  annual  of- 
fieeSf  ftod  BayUe  was  appointed  as  collector  to  them.  The 

(«)  2  Bam.  &  Aid.  431 .  (6)  Id.  437. 


1 12  CASES  IN  EASTER  TERM, 

.^^^.       condition  of  the  bond,  therefore,  must  be  construed  with 
Leaolbt       reference  to  that  appointment,  and  his  Hability  limited  ac- 
EvANs.        cordingly ;  and  if  so,  the  defendant  is  clearly  entitled  to 
judgment. 

Mr.  Justice  Park. — In  the  cases  of  Lord  jirlington  v. 
Merricke,  and  the  Liverpool  Water-works  Company  v.  At' 
kinson,  there  were  words  in  both  the  bonds  which  express- 
ly limited  the  time  during  which  the  obligors  were  to  conti- 
nue liable,  viz,  the  one  six  months,  and  the  other  twelve; 
but  my  opinion  in  this  case  is  founded  on  the  nature  of 
the  office  to  which  the  bond  applies,  and  the  situation  of 
the  parties  to  whom  it  was  given.  The  offices  of  church- 
warden and  overseer  are  annual  by  statute  (a),  and  if  so,  the 
defendant  cannot  be  liable  for  what  occurs  after  the  expi- 
ration of  the  year,  according  to  the  authority  of  Peppin  v. 
Cooper,  We  have,  however,  been  much  pressed  in  argu- 
ment with  the  introduction  of  the  word  successors  in  the 
cbndition  of  the  bond,  but  it  was  necessary  that  it  should 
have  been  inserted,  as  in  the  case  of  the  death  of  one  of 
the  churchwardens  or  overseers  within  the  year,  and  ano- 
ther had  been  appointed  to  succeed  him,  the  collector 
could  not  duly  account  even  for  the  receipts  of  one  year^ 
if  he  were  not  to  account  to  the  successor  so  appointed, 
and  who  would  continue  to  fill  the  office  and  be  entitled 
to  receive  such  accounts  until  the  expiration  of  the  year 
for  which  he  was  appointed.  In  the  case  of  the  Wardens 
of  St,  Saviour's  Southwarky,  Bostock,  Mr.  Justice  Heath 
adopted  the  argument  of  Sir  James  Mansjieldy  and  ob- 
served, that  the  only  words  that  could  raise  a  doubt^  were 
those  which  pointed  at  an  account  with  the  wardens  of 
the  succeeding  year.  The  condition  there  was,  to  account 
to  the  wardens  of  the  grand  account  for  the  time  being  or 
thereafter  to  be,  and  these  latter  words  are  tantamount  to 
that  of  successors,  if  it  were  intended  that  the  collector 

(a)  See  43  Eliz.  c.  2. 
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should  be  bound  beyond  the  year  for  which  the  wardens       >J^tl 
continued  in  office.     The  case  otHassell  v.  Lang  (a)  seems 
to  me  to  be  decisive  of  the  present*    There  it  did  not  ap- 
pear  in  the  recital  of  the  bond,  for  how  long  a  time  the  party 
had  been  appointed  a  collector,  as  it  merely  stated  that  he 
had  been  for  some  time  past  and  still  was  collector  of  taxes ; 
but  the  plea  stated  that  the  office  was  an  annual  office,  and 
thit  the  bond  was  made  to  secure  the  payment  of  all  sums 
reoeiftd  during  the  year,  and  averred  performance  by  the 
collector  during  that  year ;  and  the  replication  alleged  that 
the  collector  was  appointed,  not  only  for  the  year  in  the  plea 
neotioiied,  but  for  divers  years  after,  and  assigned  a  breach 
in  a  subsequent  year;  yet  Lord  Ellenborough  there  said, 
lliat,(i)  **  it  was  to  be  observed,  that  in  the  recital  not  one 
i^oid  occurred  describing  an  act,  or  intimating  a  receipt  be- 
yond the  limits  of  the  then  current  year  of  collection.  That 
tbe  words  alone  from  which  an  inference  was  to  be  collected, 
wiere  to  be  found  in  the  condition,  viz,  all  and  every  sum  of 
money  which  he  the  collector  should  or  might  from  time  to 
time  receive  firom  the  inhabitants  of  C  on  account  of  any 
taxes  then  imposed,  or  whidh  should  or  might  thereafter 
ieimpoMed  on  them;  *'  and  his  Lordship  said,  **  that  these 
words  did  not  necessarily  import  that  the  duties  should  be 
^Qeded  by  the  collector  after  the  expiration  of  the  current 
year;  and  besides,  as  the  consequence  of  giving  to  the  con<i 
dition  a  more  enlarged  construction,  so  as  to  extend  the  re* 
spoDflibSity  beyond  the  current  year,  wouldbe  of  so.grievoua 
md  burthensome  a  nature,  it  required  more  clear  and  cer- 
tiin  words  than  were  to  be  found  in  that  instrument.'* 
And  the  Court  gave  judgment  for  the  defendant.     But  as 
I  rely  on  the  cases  of  the  Wardens  of  St.  Saviour^s  South- 
work  v.  JBostock^  and  PeppSn  v.  Cooper,  the  latter  of  which 
appears  tome  to  be  far  the  stronger  of  the  two,  I  am  clear- 
ly of  opinion  that  the  defendant  is  entitled  to  judgment. 

Bfr.  Justice  Burrough. — Independently  of  any  decision^ 
(«)  2  Msu.  &  Selw.  363.  (4)  Id.  36d. 
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I  am  of  opinion  that  the  plaintiffs  in  this  case  are  not  en- 
titled to  recover.  The  offices  of  churchwarden  and  over- 
seer are  annual  offices^  and  before  the  defendant  can  be 
made  responsible  for  a  longer  period  than  a  year,  it  should 
appear  on  the  face  of  the  record^  that  the  churchwardens 
and  overseers  in  this  case  had  an  authority  to  appoint 
for  a  longer  time  than  the  period  for  which  they  filled 
their  respective  offices  as  such.  The  word  successors  must 
be  taken  to  apply  to  the  case  of  a  death  of  a  churchwarden 
or  overseer  and  a  succession  in  the  same  year;  and  as  the 
office  is  directed  by  statute  to  be  annual^  the  monies  re- 
ceived by  the  collector  during  the  current  year  were  to 
be  accounted  for  and  paid  over  to  the  successor  in  case  of 
such  death.  I  am  therefore  of  opinion  that  the  obligors 
in  this  bond  were  only  responsible  during  the  year  the  ob- 
ligees continued  in  office;  and,  consequently^  that  there 

must  be 

Judgment  for  the  defendant  (a). 

(a)  See  Curling  v.  Chalkleth  3  Mau.  &  Seltr.  502. 


Baker  and  Others  t?.  Ridgway. 


Monday, 
May  nth. 

Where  a  dc-  JUr.  Serjeant  Bosanquet  on  a  former  day  in  this  Term 
taken  in  ezecu-  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
^"oTt'judg-  **^^  defendant  should  not  be  discharged  out  of  custody  as 
ment  obtained     to  this  action^  and  why  satisfaction  should  not  be  entered 

by  the  plaintiflf^i  i_       •    j 

and  a  commis-  upon  the  judgment^  on  which  he  had  been  taken  in  exe- 
roptcy raaf-  cution  in  this  cause.  He  founded  his  motion  on  affida- 
terwardii  issued  y\^^    which  stated  that  this  action  was  commenced  by  the 

against  him  ... 

whUsthere-       plaintiffs  against  the  defendant  in  June^  1821,  and  that 

mained  in  cus- 
tody at  their 
suit,  and  the 
plaintiflb  being 
compelled,  in 

order  to  prove  their  debt  under  the  statute  49  Geo.  3,  c.  121,  to  discharge  the  defendant  from  the 
execution;  and  the  comnussion  having  been  afterwards  superseded,  the  plaintiffb  took  the  defendant 
in  execution  again  on  a  ca,  «a.,  founded  on  the  original  judgment: — Held,  that  if  there  were  no  fraud 
in  suing  out  the  commission,  the  defendant  would  have  been  entitled  to  his  discharge  oh  motion, 
but  that  if  the  commission  had  been  preconcerted  or  fraudulendy  superseded,  he  would  not  be  ao 
-entitled ;  and  the  plaintiffs'  affidavits  imputing  strong  circumstances  of  fraud  to  the  defendant,  the 
Court  refused  to  discharge  him  out  of  custody,  but  left  him  to  his  remedy  by  audita  qusreia. 


it  was  tried  at  the  Summer  Assizes  for  the  county  of 
Surrey  in  that  year ;  when  the  plaintiffs  obtained  a  verdict 
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agfdiisl  the  defendant  for  330SL    That  the  defendant  wais 
taien  in  execution  in  November  following,  under  a  writ  of 
capias  ad  saiirfaciendum  issued  on  a  judgment  entered 
op  in  pursuance  of  such  verdict,  fot  S^llU  lOf.  and  was 
takoi  to  WkiteerosS'Hreet  prison,  and  in  a  day  (^  two  after- 
wards  removed  firom  thence  to  the  F'teet ;  that  a  commission 
of  bankrupt  was  shortly  afterwards  issued  against  the  de- 
fendant, and  that  on  the  22d  of  January,  1822,  he  was 
declared  a  bankrupt.    That  at  the  first  meeting  held  under 
the  coounission,  the  plaintiff  Baker  attended  to  prove  the 
amoont  of  the  debt  for  which  the  judgment  had  been  ob- 
tained, under  the  commission  against  the  defendant,  but 
that  nicfa  proof  was  opposed  on  account  of  the  defendant 
bdng  then  in  custody  for  the  debt.     That  on  the  5th  of 
Kbruary,  1823,  the  plaintiffs  discharged  the  defendant 
from  custody  on  account  of  such  debt.    That  at  the 
second  meeting  the  plaintiff  Baker  proved  the  debt,  and 
was  subsequently  chosen  one  of  the  assignees  under  the 
commission.    That  by  an  order  of  the  Vice  Chancellor 
the  commission  was  afterwards  superseded ;  and  that  on 
the  9th  ot February  last,  the  plaintiffs  issued  another  capiaa 
ad  tatirfaciendum  against  the  defendant,  founded  on  the 
before-mentioned  judgment,   and  under  wliich  he  was 
taken  in  execution  on  the  5th  of  March  following,  and 
conveyed  to,  and  was  at  the  time  of  the  present  application 
stiO  confined  in  JVkitecrosS'Street  prison.     Tliat  the  com- 
mission so  issued  against  the  defendant  was  not  at  his  re- 
quest, or  by  his  consent  or  procurement ;  nor  was  the  peti- 
tion to  supersede  it  concerted  with  him,  or  presented  at  his 
request,  or  through  any  contrivance,  plan,  or  scheme  of  his, 
or  that  he  in  any  way  directly  or  indirectly  induced  it  to 
be  presented ;  and  further,  that  the  commission  was  not 
issued  with  any  view  on  the  part  of  the  defendant  to  defeat 
the  execution  issued  in  this  cause  by  means  of  the  certifi- 
cate to  be  obtained  by  him  or  otiierwise ;  and  that  at  the 
time  he  was  discharged  from  the  fornief  execution,  he  was 

i2 
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1824^       ignorant  of  the  objection  which  existed  to  the  conumssioii^ 
or  of  any  petition  to  have  the  same  superseded. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  TacUfy, 
shewed  cause,  on  affidavits  of  the  plaintiffs,  which  stated, 
that  they  having  obtained  a  verdict  against' the  defend- 
ant for  330S/.  and  obtained  final  judgment  against  him  for 
8417/.  105.  in  Michaelmas  Term,  1821,  and  taken  him  in 
execution  on  a  ca.  sa»  on  the  26th  of  November  in  that  year ; 
the  defendant,  in  the  beginning  of  that  month,  caused  the 
whole  of  his  stock  in  trade  as  a  wine  merchant  to  be  put 
up  to  sale  by  public  auction,  and  that  he  employed  one 
Langdon  as  an  auctioneer  to  sell  the  same.  That,  on  the 
16th  of  that  month,  an  advertisement  appeared  in  the 
THmes  newspaper,  requesting  that  all  persons  having  de- 
mands on  the  defendant  were  to  send  the  particulars 
thereof,  and  all  persons  indebted  to  him  were  without  de- 
lay to  pay  the  amount  thereof  to  one  Allen,  an  attorney. 
That  a  conunission  of  bankrupt  was  issued  against  the 
defendant,  at  the  instance  of  Langdon,  and  that  jdUen 
acted  as  the  solicitor  of  the  defendant  under  such  com- 
mission. That  the  plaintiffs  believing  the  defendant  to  be 
possessed  of  property,  and  that  he  had  improperly  dis- 
posed of  parts  of  it,  and  that  the  commission  was  issued 
at  his  request,  or  by  his  consent  or  procurement,  and  was 
intended  to  be  prosecuted  for  the  defendant*s  purposesr 
they  determined  to  prove  their  debt  under  it;  that  the 
commissioners  of  bankrupt,  in  pursuance  of  the  statute  (a), 
required  that  the  defendant  should  be  discharged,  before 
they  would  receive  even  the  offer  of  the  proof;  which  the 
plaintiff's,  being  so  compelled,  accordingly  did ;  and  inunedi- 
ately  after  they  had  so  done,  the  defendant  opposed  such 
proof.being  received,  although  the  same  was  offered  upon 
the  judjrment  which  had  been  recovered,  but  that  the 
commissioners  eventually  received  such  proof.  That  on 
the  6th  of  March,  1822,  a  petition  was  presented  to  the 

{a)  49  G$o.  3,  c  121. 
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Lord  Cbancenor,  prajring  that  the  commission  might  be 
superseded,  on  the  ground  of  an  alleged  defect  in  the  peti- 
tioning creditor's  debt ;  and  that  on  the  30th  of  July  f  182S,      rimwat. 
the  Vice  Chancellor  directed  a  supersedeas  accordingly. 
The  plaintiffs  then  went  on  to  state  that  they  iully  be- 
fiered  that  the  commission  was  issued  at  the  instance  and 
bj  die  procurement  of  the  defendant,  and  in  concert  be- 
tween die  petitioning  creditor,  the  solicitor,  and  himself; 
and  that  the  petitioning  creditor's  debt  was  a  contrivance 
between  him  and  the  defendant  whereon  to  ground  such 
oommissum.     That  all  the  debts  proved  under  the  com- 
moskm,  exclusive  of  that  proved  by  the  plaintiiFs,  amount- 
ed to  no  more  than  695/.  1  Os.  and  that  the  whole  of  the  debts 
cfwingby  the  defendant  at  the  time  the  commission  issued, 
amoonted  to  1585/.  and  no  more,  as  appeared  by  a  state- 
ment made  out  by  the  defendant,  and  delivered  by  him  to  the 
{dtbtifi  immediately  before  his  bankruptcy ;  and  that  the 
diicharge  of  the  defendant  from  the  execution  in  this  cause 
wu  not  voluntary,  but  that  the  plaintiffs  were  compelled 
to  consent  to  the  same,  upon  the  occasion  of  proof  beina 
Made  under  the  said  commission. — Under  these  circum- 
stiBoes,  it  was  submitted,  that  as  it  appeared  on  the  face 
of  the  plaintiffs*  affidavits,  that  the  commission  was  pre- 
coiieeTted,and  sued  out  for  the  purpose  of  depriving  them 
of  the  benefit  of  their  execution,  they  wercf  entitied  to 
act  as  if  it  had  never  issued,  and  the  discharge  to  the  de- 
fendant never  given ;  and  even  if  the  commission  were  not 
fraudulent  in  itself,  the  moment  it  was  superseded  the  plain- 
tiffs were  remitted  to  their  former  rights ;  and  if  so,  it  is  quite 
dear  Aat  they  were  justified  in  retaking  the  defendant  on 
the  original  judgment.    The  discharge  of  the  defendant 
was  not  the  voluntary  act  of  the  plaintiffs,  as  by  the  statute 
40  Geo,S,  c.  121,  s.  14  (a),   they  were  prechidcd  from 
proving  tiieir  debt  under  the  commission,  unless  they  had 

(a)  By  which  it  is  enacted,  have  brought  any  action,  or 
"  that  it  shall  not  be  lawful  for  instituted  any  suit  against  any 
aoy  crecBtor,  who  has  or  shall     bankrupt,  in  respect  of  any  de- 
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previously  abandoned  the  exeeutioni  and  it  is  also  sworn 
that  the  commissioners  required  the  defendant  to  be  dis- 
charged before  they  would  even  receive  an  offer  of  the 
proof  of  the  plaintiffs'  debt.  In  M' Master  v.  Kell  (a),  it 
was  held,  that  a  plaintiff  suing  out  a  commission  of  bank-, 
ruptcy  against  a  defendant  in  execution  was  no  ground  at 
law  for  discharging  him  out  of  custody ,  on  the  principle  that 
this  Court  has  no  jurisdiction  to  do  so ;  and  Lord  Chief  Jus- 
tice Eyre  there  said,  '^  suppose  the  Lord  Chancellor  should 
think'  fit  to  supersede  the  commission,  then  we  shall  have 
discharged  the  debtor,  because  a  commission  has  issued 
against  him ;  and  the  Lord  Chancellor  will  have  super- 
seded the  commission,  because  the  party  has  been  charged 
in  execution."  In  Nculin  v.  Baiiie  (6),  it  was  held,  that  a 
discharge  under  an  insolvent  act  of  one  of  two  joint  defend- 
ants in  execution,  although  not  opposed  by  the  plaintiff,  did 
not  operate  to  discharge  the  other,  on  the  ground  that 
the  discharge  could  not  be  said  to  have  been  with  the 
plaintiff's  assent.  So  here,  the  defendant  was  discharged 
by  operation  of  law,  and  without  the  consent  of  the  plain- 
tiffs, as,  unless  they  had  come  in  and  proved  under  the 
commission,  they  would  have  lost  every  chance  of  recover- 
ing their  debt.  But  even  if  the  transaction  in  this  case 
were  bond  fide,  still,  as  the  commission  was  superseded,  it 
must  be  considered  as  if  it  had  never  existed,  and  may  be 
taken  in  some  respects  as  being  analogous  to  the  reversal 
of  an  outlawry:  and  in  the  case  of  St.  John's  College,  Ojr- 


mand  whick  arose  prior  to  the 
bankruptcy  of  such  bankrupt,  or 
which  might  have  been  proved  as 
a  debt  under  the  commission  of 
bankrupt  issued  against  such  bank- 
rupt, to  prove  a  debt  under  such 
commission  for  any  purpose  what- 
ever, or  to  have  the  claim  of  a 
debt  entered  upon  theproceeifings 
under  such  commission,  without 
relinquishing  such  action  or  suit. 


and  all  benefit  from  the  same;  sad 
that  the  proving  or  so  claiming  % 
debt  under  a  commission  of  bank- 
rupt by  any  creditor,  shall  be 
deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such 
commission,  with  respect  to  the 
debt  so  proved  or  claimed  by 
him." 

(a)  1  Bos.  &  Pul.  302. 

(6)  5  East,  147. 
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/orrf  ▼•  JI6ircoii  (a),  it  was  held,  that  after  an  outlawry  has       J^^ 
been  retened,  the  case  is  the  same  as  if  it  never  existed, 
and  the  party  b  placed  in  the  same  situation  as  when 
the  proceedings  commenced.  Although  it  may  be  said,  that 
thtt  very  case  is  to  be  provided  for  by  a  new  statute,  which 
ii  now  mider  the  consideration  of  the  legislature,  and  by 
which  a  plaintiff  may  retake  a  defendant  in  case  a  commis- 
sion be  superseded,  and  that  such  a  provision  would  not 
have  been  necessary  unless  the  defendant  were  entitlQd  to 
htt  discharge  at  common  law,  yet  it  is  an  application  to  the 
ditoetioii  of  the  Court,  and  as  the  commission  appears  to 
hite  been  issued  with  a  fraudulent  intent,  and  as  the 
pMntiffs  were  called  on  to  prove  under  it  in  inviifitn,  the 
defendant  ought  not  to  be  relieved  by  this  summary  mode, 
hot  should  either  try  the  question  in  the  shape  of  an  issue, 
or  resort  to  his  remedy  by  audita  querela, 

[The  Court  here  intimated  that  they  had  been  unable 
to  find  any  case  where  a  similar  question  had  arisen.  In 
Japus  T.  fFiihy  (6),  it  was  held,  that  if  a  debtor  taken  in 
execation  is  discharged  wiih  the  consetit  of  the  credi- 
tor, the  debt  is  extinguished.  So  in  Vigers  v.  Aldrich  (c), 
Tanner  v.  Hague  (rf),  and  Blackburn  v.  Stupart  (e),  the 
defieiidant  was  discharged  out  of  execution  by  the  con* 
sent  of  the  plaintiff,  on  his  entering  into  a  new  agreement 
or  ludertaking.  Here,  however,  the  plaintiffs  were  com* 
psfled  to  prove  under  the  commission;  and  as  the  question 
was  of  considerable  importance,  it  ought  not  to  be  decided 
on  a  motion  of  this  description,  founded  on  the  mere  affi- 
davits of  the  parties.  The  proper  way  to  arrive  at  all  the 
Acts  would  be,  either  by  an  issue  or  an  audita  querela. 
In  Comyn^sIHgest  {/),  it  is  said,  that  if  a  man  in  execution 
be  bailed  by  the  Court,  he  may  afterwards  be  taken  in 
execution  again.  So,  by  the  statute  11  Hen.  G,  c.  5,  if  he 
brings  an  audita  querela,  and  finds  mainprize  thereon,  but 

(«)  7  Term  Rep.  259.      (b)  1  Term  Rep.  55/        >)  »  Burr.  2492. 
(rf)  7  Term  Rep.  420.        (e)  2  East,  243.        ( f )  Tit.  Execution,  H. 
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-J^^-  afterwards  does  not  prosecute  with  efiect.  And  in  Mitford 
.  Bakbr  v.  Cordwell  {a),  it  was  held^  that,  in  a  doubtful  case,  the 
RiDowAT.     party  must  be  left  to  his  audita  guereta.'] 

Adjoumatur. 

This  proposal  being  rejected,  on  the  grounds  that  the 
proceeding  by  audita  querela  was  nearly  obsolete,  and 
extremely  expensive : — 

Mr.  Serjeant  Sosanquet  and  Mr.  Serjeant  fTilde,  in 
support  of  the  rule  insisted,  that  the  defendant  was  enti- 
tled to  his  discharge,  and  more  particularly  so,  as  the 
affidavit  filed  in  support  of  the  application  altogether 
denied  the  existence  of  fraud,  or  that  the  commission 
had  been  superseded   with  his   knowledge   or   assent* 
With  respect  to  the  writ  of  audita  querela^  it  is  now  be- 
come nearly  obsolete,  and  is  only  required  where  the 
defendant  has  good  matter  to  plead,  but  has  no  oppor- 
tunity of  pleading,  as  in  the  case  of  a  release  after  judg- 
ment, or  where  the  defendant  has  paid  the  debt  to  the 
plaintiff  without  procuring  satisfaction  to  be  entered  on  the 
roll.    The  personal  liberty  of  the  subject  has  been  always 
watched  with  the  greatest  jealousy,  and  the  ancient  law 
regarded  it  with  the  most  anxious  care.     In  Foster  v* 
Jackson  (b),  it  was  held,  that  if  a  person  taken  on  a  capi^ 
as  ad  satisfaciendum  died  in  execution,  the  plaintiff  had 
no  ftirther  remedy,  because  he  had  determined  his  choiee 
by  this  kind  of  execution,  which,  affecting  a  man's  liberty, 
was  esteemed  the  highest  and  most  rigid  in  the  law ;  and 
although  this  has  been  since  remedied  by  the  statute  21 
Jac.  1,  c.  24,  the  principle  still  remains,  vix.  that  a  de- 
fendant cannot  be  taken  in  execution  twice  on  the  same 
judgment.      The  statute  41  Geo.  3,  c.  64,.   s.  L  applies 
expressly  to  this  question;  and  although  il  has  expired,  it 
having  been  made  to  continue  in  force  for  only  three  years, 
yet  a  shnilar  proviso  is  to  be  introduced  in  the  bill  which 

(«)  2  Str.  1198.  (6)  Hobart, 62— 69, 
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It  now  before  Parliament,  and  from  which  it  is  erident  that 
the  plaintiffi  are  not  entitled  under  the  existing  drcmn- 
slances  to  retake  the  defendant,  on  the  well  known  rule 
that  jnemo  bis  vexari  debet.    Although  the  plaintiffs  have 
inputed  fraud  to  the  defendant  in  suing  out  the  commis- 
aon,  it  is  a  mere  sugge^on,  allegaiur,  sed  non  proba^ 
tut;  but  at  aU  eyents,  it  should  appear  so  plainly  on  the 
fiioe  of  the  affidavits,  as  to  leave  no  room  for  the  Court  to 
doubt;  and  as  one  of  the  plaintiffs  was  the  assignee  under 
the  oommission,  the  proceedings  might  have  been  fully  in- 
vest^ated  before  the  Lord  Chancellor ;  and  it  is  not  a  fraud 
to  satisiy  <me  creditor  to  the  exclusion  of  another;  and  it 
is  expressly  denied  by  the  defendant  that  the  comnussion 
was  med  out  with  a  fraudulent  view,  or  with  a  piedeter- 
BUDttion  to  get  it  superseded.    In  Blackburn  v.  Siupart, 
Mr.  Justice  Groie  said  (o),  *'  that  the  law  is,  that  a  per- 
lOQ  cannot  be  taken  in  execution  twice  on  the  same  judg- 
ne&t,  whether  he  had  so  agreed  or  not,  although  his 
conduct  had  been   very    scandalous.'*     Here,  however, 
if  dieie  were  any  fraud,  it  arose  on  a  matter  which  was 
collateral   to  the  discharge,  which  was  a  voluntary  act 
or  election  made  by  the  plaintiffs  to  prove  their  debt  under 
the  commission.    At  all  events,  they  should  have  establish- 
ed fraud  in  the  defendant  in  the  most  clear  and  unequivo- 
cal maimer;  but  the  fitcts  disclosed  in  their  affidavits 
amount  to  a  mere  imputation,  which  has  been  complete- 
ly answered  by  the  defendant,  and  he  is  consequently  en- 
to  his  discharge. 


Lord  Chief  Justice  Best. — I  am  extremely  sorry  that 
I  am  pressed  to  give  any  opinion  as  to  the  law  in  a  ques- 
tion of  this  nature,  in  the  present  stage  of  the  proceed- 
ings, as  it  would  have  been  far  more  satisfactory  if  it  had 
come  before  the  Court  in  a  regular  way,  when  we  might 
have  given  a  decisive  opinion.  I  am  also  sorry  that  the 
defendant  has  not  acceded  to  have  the  facts  tried  by  an 

(«)  2  But,  244. 
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i^tl/  issue,  as  that  would  have  been  the  most  convenient  mode 
by  which  this  question  could  have  been  determined,  when, 
if  the  jury  had  negatived  fraud,  he  would  immediately 
have  had  the  benefit  of  their  verdict.  As,  however,  I  am 
now  called  on  to  give  an  opinion,  as  to  whether  he  is  en- 
titled to  be  discharged  on  this  application,  two  questions 
arise ;  jfirst,  whether,  supposing  there  had  been  no  fraud 
practised  in  suing  out  the  commission,  he  is,  under  all  the 
circumstances,  so  entitled ;  and  secondly,  whether  he  can 
be  discharged  if  fraud  has  been  established?  If  there  has 
been  no  fraud  in  the  transaction,  I  am  of  opinion  that  the 
defendant  is  entitled  to  his  discharge,  but  if  there  has 
been  fraud,  I  am  clearly  of  opinion,  in  which  my  two 
learned  Brothers  concur,  that  he  is  not.  Since  this  case 
came  under  discussion,  I  have  looked  with  the  greatest  at- 
tention through  all  the  cases  relative  to  executions  against 
the  person,  from  the  earliest  period  to  the  present  time^ 
and  I  am  fully  aware  with  what  jealousy  the  law  once 
watched  and  protected  the  liberty  of  the  subject.  It  was  for- 
merly doubted  whether,  if  a  person  were  taken  in  execution, 
and  set  at  liberty  by  privilege  of  either  house  of  Parlia- 
ment, jthe  party  at  whose  suit  such  execution  was  pursued, 
was  forever  after  barred  from  issuing  a  new  writ  of  execu- 
tion. That,  however,  was  remedied  by  the  Legislature ;  and 
the  statute  2Jac.  1,  c.  13,  s.  S,  enacted,  that  a  new  writ 
might  be  sued  forth  and  executed  as  if  no  such  former  ex- 
ecution had  been  taken  out.  So,  doubts  arose,  whether  the 
death  of  a  debtor  in  execution  under  a  capias  ad  saHsfad' 
endum,  was  a  satisfaction  of  the  debt,  although  he  left  pro- 
perty behind  him ;  on  the  ground  that  the  creditor  had  no 
further  remedy,  because  he  had  determined  his  choice  by 
that  kind  of  execution,  which  was  the  highest  remedy  the  law 
afforded  him :  that  has  also  been  set  at  rest  by  statute  (a). 
If  a  party  be  taken  in  execution,  and  a  commission  of  bank- 
rupt be  afterwards  sued  out  against  him  in  invitum,  and 
without  his  consent  or  privity,  artd  the  |>arty  who  hae 

(a)  21Jac.  1,  C.24. 
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takto  him  in  execution  abandons  it,  and  proceeds  to  prove        lBSt4h 
loB  debt  under  the  conunissiony  and  takes  the  chance  of  re- 
omkig  his  dividend  with  the  other  creditors,  he  thereby 
makes  his  election;  and  although  there  should  be  no 
assets,  the  party  is  discharged  for  ever.     A  creditor  can 
no  more  proceed  against  bis  debtor  after  a  commission 
has  been  fidrly  and  duly  sued  out,  than  against  a  person 
who  has  bend  fide  assigned  all  his  property  for  the  benefit 
of  Ui  creditors; — ^but  if  a  debtor  in  execution,  in  concert 
with  other  persons,  procures  or  consents  that  a  commission 
of  bankrupt  shall  be  issued  against  him,  in  order  to  in- 
duce a  creditor  to  dkcharge  him  out  of  custody,  by  caus- 
ing him  to  come  in  and  prove  his  debt,  and  the  commis- 
Ml  is  afterwards    superseded  for  a  latent  defect,  un- 
knowii  to  such  creditor,  I  am  clearly  of  opinion  that  the 
ddtor  is  not  entitled  to  his  discharge,  on  the  ground  that 
hecamiot  avail  himself  of  his  own  fraud. — The  question 
in  tlus  case  could  not  have  arisen  until  after  the  passing 
of  the  statute  49  Oeo,  S,  c.  ISl,  as,  previously  thereto^  it 
ns  not  necessary  that  a  plaintiff  should  abandon  his 
execution  against  the  person  of  his  debtor,  before  he 
piored  under  a  commission  against  him.    We  therefore 
cannot  look  for  any  decisions  on  this  point ;  and  although 
IB  Joguetv.  WUhjf,  Mr.  Justice  Ashhurst  said  (a),  '<  that  he 
knev  of  only  one  case,  where  a  debtor  in  execution,  who 
obtained  his  liberty,  might  afterwards  be  taken  again  for 
the  same  debt,  and  that  was  where  he  had  escaped ;  but 
that  the  reason  of  that  was,  because  he  was  hot  legally  out 
of  custody  :**  yet  it  seems  that  Mr.  Justice  Bulhr  did  not 
aMCBt  to  the  generality  of  that  propositimi,  as  he  observ- 
ed, that  **  under  the  facts  of  that  case  the  plaintiff  was  not 
gailty  of  anyfraud.*^    The  question  in  this  case  then  is, 
does  fraud  exist?    If  it  does,  it  is  a  well  known  and  estab- 
lished principle,  that  a  party  cannot  avail  himself  of  his 
ovu  wrong.    If,  therefore,  the  defendant  obtained  hb  dis- 
^ge  from  the  former  execution  by  fraud,  he  cannot  be 

(«)  1  Term  Rep.  659. 
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2^^       considered  as  having  been  fairly  or  legally  out  of  custody. 
Although  it  has  been  said,  that  the  plaintiffs  have  not 
proved  iraudi  and  affidavits  have  been  made  on  the  part 
of  the  defendant  altogether  negativing  it,  yet  the  plain- 
tiffs have  sworn  in  direct  contradiction,  and  stated  the 
means  by  which  such  fraud  was  effected;  and  my  opin- 
ion is,  that  the  substance  of  the  affidavits  for  the  plain- 
tiffs has  not  been  satisfactorily  answered.     It  appears, 
too,  that  the  plaintiffs  had  obtained  a  verdict  against 
the  defendant  for  3303/.,  and  if  the  present  application 
were  to  prevail,  they  might  possibly  never  recover  one 
farthing;  still  the  question  must  be  determined  on  prin^ 
ciple  rather  than  on  the  amount  of  the  sum  at  stake* 
If  on  a  motion  of  this  description,  fraud  be  charged 
on  the  one  hand,  and  denied  on  the  other,  the  Court 
are  not  bound  to  take  such  denial  to  be  true.    In  matters 
of  ordinary  practice,  where  affidavits  are  necessary,  he  who 
swears  last  is  credited,  as  it  tends  to  prevent  procrastinat- 
ed litigation;  but  in  matters  of  magnitude,  if  a  fact  be  con- 
troverted, it  has  been  usual  to  either  refer  it  to  the  Mas- 
ter or  Prothonotary,  or  direct  an  issue  to  be  tried-by  a 
jury.     Such  is  the  constant  practice  of  the  Court  of  Kinf^s 
Bench.    In  the  case  of  a  quo  warranto,  where  facts  are 
stated  on  the  one  side,  and  positively  denied  on  the  other, 
the  Court  will  grant  the  writ.     So  in  the  case  of  a  manda^ 
muSf  although  the  charge  be  stoutly  denied  by  the  party 
against  whom  the  application  is  made.     Again,  in  the  case 
of  usury,  if  one  party  swears  that  there  has  been  a  corrapt 
loan,  and  the  other  denies  it,  the  Court  will  not  decide 
on  the  mere  affidavits  of  the  parties,  but  direct  an  issue.  In 
point  of  principle,  this  ought  to  be  the  practice  of  every 
Court  of  Justice;  and,  it  appears  to  me,  that  all  queaHons 
embracing  facts  of  any  moment  should  be  so  decided.     But 
the  question  in  this  case  is,  whether  the  fraud  imputed  to 
the  defendant  has  been  satisfactorily  answered  by  him* 
That  requires  great  consideration ;  and  the  most  satisfactory 
mode  by  which  truth  can  be  elicited^  is  by  sending  the  case 
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before  a  jury,  where  witnesses  may  be  examined  face  to  face, 
and  the  whole  of  the  transaction  brought  to  light.  Although 
the  defendant  may  have  satisfactorily  answered  some  facts, 
yet  there  are  many  which  remain  unanswered.     It  is  most 
miterial  that  the  dates  of  the  transaction  should  be  at- 
tended to ;  and  in  cases  of  fraud  and  conspiracy,  it  is  neces- 
sary to  look  at  all  the  circumstances  connected  with  the 
principal  transaction:    and  here  it  appears  as  a  fact,  that 
the  defendant,  in  the  month  of  November  following  the 
verdict,  caused  all  his  property  to  be  sold;  and  it  is  not 
nrom  that  he  has  paid  a  single  debt  to  either  of  his  cre- 
ditors out  of  the  proceeds ;  and  for  any  thing  that  appears 
to  die  contrary,  he  may  now  have  the  whole  of  the  produce 
dthe  sale  in  his  own  pocket.     An  honest  man  would  have 
acted  differently,  for  he  would  have  called  all  his  creditors 
together  previously  to  the  sale;  instead  of  which,  the  de- 
fendant directed  all  debts  owing  to  him  to  be  paid  to  his 
attorney,  after  having  caused  all  his  stock  in  trade  to  be 
sold.    There  was  no  express  or  implied  undertaking  by 
the  defendant,  that  the  debts  due  to  his  creditors  should 
be  ever  satisfied.     Although  the  defendant  had  received 
the  proceeds  of  the  sale,  it  does  not  appear  what  he  has 
done  with  diem,  and  the  sale  took  place  a  short  time  be- 
fore the  plaintiffs*  execution  was  issued.  That  appears  to  me 
to  be  strong  evidence  of  fraud,  as  its  object  was  to  prevent 
the  i^aintiffs  from  obtaining  the  fruits  of  their  execution. 
Where  a  person  is  charged  with  fraud,  he  should  nega- 
tive it  in  the  most  positive  terms :  and  it  appears  that  the 
commission  was  superseded  as  soon  as  it  had  answered  the 
purpose  for  which  it  was  sued  out.    It  is  true,  that  the  de- 
fendant has  sworn  that  he  had  nothing  to  do  with  the  is- 
suing of  the  commission,  yet  he  might  have  known  of  it,  or 
acted  in  concert  with  the  petitioning  creditor,  and  he  has 
>Dade  no  affidavit  whatever  on  the  subject.     If  the  defend- 
Vit  had  been  insolvent,  and  obtained  his  discharge  under 
the  faisolvent  debtors*  act,  it  would  not  have  protected  his 
^r-aoquired  property.     It  was,  therefore,  most  to  his 
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interest  that  a  commission  should  be  sued  out  against  him. 
The  defendant  has  sworn  that  the  plaintiffs  have  taken 
him  in  execution  a  second  time  for  the  same  cause  of  ac- 
tion. But^  on  the  other  hand,  the  plaintiffs  state  that 
they  believe  that  he  has  property  in  his  possession,  which 
he  has  not  attempted  to  deny.  It  has  been  said,  however^ 
that  no  fraud  has  been  directly  established  by  the  plaintiffii; 
but  they  not  only  give  a  history  of  the  transaction,  but  swear 
that  they  believe  there  was  fraud ;  and,  generally  speaking, 
fraud  can  never  be  directly  proved,  but  only  inferred  from 
circumstances.  Many  of  the  material  facts  contained  in 
the  plaintiffs'  affidavits  remain  wholly  unanswered  by  ibe 
defendant,  and  they  fairly  raise  an  inference  of  fraud* 
Several  new  and  most  important  facts  may  be  brought  be- 
fore the  Court  and  be  further  sifted,  in  case  an  issue  be  had. 
But  the  law  has  pointed  out  another  mode  by  which  the  de^ 
fendant  may  have  his  remedy,  viz.  by  audita  querela,  as  was 
said  by  Lord  Chief  Justice  HoU  in  Wicket  v.  Cremer  (a), 
"  that  if  the  ground  of  an  audita  querela  be  a  release,  or 
other  matter  of  fact,  it  may  be  reasonable  to  put  a  parly 
to  it,  because  the  plaintiff  may  deny  it."  So  here,  such  a 
plea  may  be  pleaded  as  to  bring  this  questioa  fully  before 
a  jury,  as  the  discharge  may  be  considered  as  equivalent 
to  a  release ;  and  the  defendant,  on  obtaining  the  writ,  may 
be  discharged  on  finding  baiL  On  these  grounds,  I  am 
of  opinion  that  this  rule  must  be  discharged. 


Mr.  Justice  Park. — ^I  agree  with  my  Lord  Chief  Justice 
in  the  law  as  stated  by  him.  It  has  been  admitted  that 
if  a  person  taken  in  execution  has  been  once  discharged  by 
the  act  of  the  party,  he  cannot  be  taken  a  second  time; 
and  that  principle  has  never  been  relaxed  from  the  case 
of  Vigers  y.  Aldrich  to  this  day;  but  the  rule  has  beea 
so  strictly  observed,  that  in  Blackburn  v.  Stupart,  Miw 
Justice   Orose  aaid  (i),  '^  that  the  defendant  could  not 


(a)  1  Ld.  Raym.  439: 


(h)  2  East,  244*. 
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be  taken  in  executi<m    twice    on  the  same  judgment,       ^lB9i» 
alAoagh  hia  conduct  had  been  very  scandalous.**    Still, 
hovever,  it  has  never  yet  been  settled,  that  a  person 
nay  be  re*taken  upon  his  having  been  discharged  by 
virtiie  of  a  commission,  which  has  been  issued  against 
has  sod  superseded;  but  if  such  a  commission  has  been 
eoQoocted  in  fraud,  and  the  party  having  the  defendant 
n  ezecation  has  been  obliged  to  come  in  and  prove  his 
debt  mder  it,  I  am  of  opinion  that  he  may  be  re-taken, 
01  the  ground  that  no  man  can  be  allowed  to  take  advan- 
tage of  his  own  fraud.     It  has  been  truly  said,  that  a  ques- 
tioa  of  this  description  could  not  have  arisen  until  after 
Ae  pasnng  of  the  statute  49  Oeo.  3;  but  it  must  be  ob- 
lened,  that  sixteen  years  have  elapsed  since  that  statute 
wai  passed,  and  no  case  has  been  produced  or  cited  in  the 
argument  as  bearing  on  the  point.     I  ccmcur  with  my  Lord 
Chief  Justice  in  thinking,  that  whether  the  defendant  has 
kenguiky  of  fraud  or  not,  is  a  question  of  fact.     My  difli- 
cnky,  however,  arises  on  ray  not  being  convinced  whether 
theie  has  been  fraud  by  the  defendant  as  to  the  particular 
tnmaction  in  this  case.  I  cannot  discover  from  the  affidavits 
that  the  commission  was  pre-concerted  by  him,  or  that  he 
had  any  previous  knowledge  of  its  being  issued,  or  that  he 
asaated  m  causing  it  to  be  superseded.      It   therefore 
9eem  to  me  that  no  direct  fraud  has  been  brought  home 
to  hun  touching  the  commission  in  question.      Fraud 
ought  to  be  charged  in  some  particular  act  by  which  the 
phuntiffi  were  injured;  and  although  there  might  have 
heea  improper  or  scandalous  conduct  in  the  sale  of  the 
defendant's  property,  still  the  question  is,  how  the  plain- 
tiffi  have  been  affected  by  the  issuing  of  the  commission. 
As  to  the  remedy  by  audita  querela,  although  it  is  not  al- 
together obsolete,  still  it  has  long  since  nearly  fallen  into 
disuse,  as  being  a  tardy  and  expensive  proceeding.     Here 
the  defendant  was  originally  taken  in  execution  in  Ncvem- 
her,  1821,  and  continued  in  prison  from  that  tmie  until  he 
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2Si^  was  discharged  under  the  commission,  and  he  is  now 
custody  again  on  the  original  judgment. — With  respect 
granting  an  issue  to  try  the  question,  I  think  it  might 
fairly  resisted,  for  in  what  a  situation  would  the  defend 
stmd?  He  could  not  be  examined  himself,  and  I  can 
but  entertain  a  very  strong  doubt  whether  any  facts  an 
cedent  to  the  issuing  of  the  commission,  could  be  i 
at  by  trying  the  question  in  an  issue.  On  the  wh< 
(without  reference  to  the  other  parts  of  the  case),  as 
fraud  has  been  expressly  alleged  against  the  defends 
either  as  to  the  issuing  or  superseding  the  commissi* 
although  the  matters  of  the  plaintiffs*  affidavits  ni]| 
have  been  more  fully  answered  by  the  defendant,  a! 
as  he  has  negatived  fraud  or  concert  in  any  thing  relati 
to  the  commission,  I  am  of  opinion  that  this  rule  ought 
be  made  absolute. 

Mr.  Justice  Burrough. — It  sometimes  happens  tl 
fraud  is  a  matter  of  fact,  and  sometimes  of  law.  1 1 
once  appointed  under  a  commission  to  examine  witnesi 
in  Hampshire,  and  accordingly  examined  nearly  one  ht 
dred,  as  to  the  competency  of  a  person  to  make  a  deed ;  a 
Lord  Thurhw  having  previously  inspected  the  de« 
which  appeared  good  upon  the  face  of  it,  and  afterwa.^ 
read  the  whole  of  these  depositions,  discovered  thai 
was  fraudulent  and  void.  Here,  however,  the  point  d< 
not  appear  to  me  to  turn  on  the  simple  question,  wbetl 
there  is  absolute  fraud  or  not ;  but  the  facts  and  dates 
stated  by  the  plaintiffs,  shew  that  all  the  transactions  I 
the  defendant,  taken  together,  were  not  fair  and  honef 
or,  at  least,  raise  a  strong  suspicion  in  my  mind  that  th( 
were  not  so.  The  facts  attending  the  issuing  and  supc 
seding  the  commission,  are  most  proper  for  a  jury  to  e 
quire  into.  At  all  events,  the  Court  should  deliberate  on 
material  a  question,  and  not  decide  on  an  application  of  tl 
description;   and  more    particularly  so,  where  the  < 
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Sendant  has  a  legal  remedy.     I  remember  three  writs  of  au-       v2^^ 
ditdquereUliAyingheenhrought  since  I  became  a  member 
of  the  profession,  and  in  which  the  Court  may  give  speedy 
t&t{,  and  the  form  may  be  seen  on  referring  to  FHix- 
ktrberfs  Naiura  Bretium  (a).     There  appears  to  me  to  be 
BO  difficulty  m  that  mode  of  proceeding;  and  speaking  for 
npdf,  I  think,  if  the  Courts  were  to  resort  to  the  old  forms 
of  proeeeding,  they  would  often  arrive  at  better  conclu- 
aoBf  than  by  adopting  the  modem  practice.     How  then 
woold  this  case  have  stood  previously  to  the  passing  of  the 
49  Geo.  8?  and  how  does  that  statute  affect  it?  An  exe- 
cntion  creditor  may  now  be  easily  driven  into  a  comer;  and 
ittppearsy  that  before  the  statute  a  debtor  might  dispute 
Us  debt  and  the  creditor  refuse  to  take  a  dividend,  but  he 
most  now  come  in  and  prove,  which  cannot  be  done  until  the 
debtor  has  been  discharged  from  any  action  or  suit  which  his 
creditor  has  brought  against  him ;  but  the  legislature  never 
tcntemplated  that  a  party  should  be  discharged  under  a 
commission,  unless  it  were  valid.     A  commission  super- 
seded is  put  an  end  to  altogether,  and  is  the  same  in  effect 
•I  if  it  had  never  issued.     As,  therefore,  it  was  not  the  ob- 
icdof  the  late  statute  that  a  superseded  commission  should 
^(ente,  in  a  case  of  this  description,  as  a  discharge  of  the 
^cfinduit,  as  all  the  proceedings  imder  it  fall  to  the  ground ; 
ttd  as  the  defendant  has  a  remedy  by  bringing  a  writ  of 
^'fidUdfuereld,  I  concur  with  my  Lord  Chief  Justice  in 
^Unldng  that  this  rule  must  be 

Discharged. 
fiO  Eighth  Quarto  Edit.  233. 
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Monday,  .  ^ 

Maif  17a.  AlCHORNE  t7.  GOMME. 

Where,  to  a  J[  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's 
nj^ieviD^for  rent  goods.  The  defendant  made  cognisance  as  bailiff  of  one 
r.lSrkV'  ^^^^S^^  Thompson  and  Hemy  Thompwn  fiar  43/.  15b. 
the  piahitiff  being  one  year  and  a  quarter's  rent  of  &  dwelling-hoiiaa, 
diat^forethey  beld  and  enjoyed  by  the  plaintiff,  as  tenant  thereof  to 
K'Jwi^!  jDw^/cw  Thompson  and  Henry  Thompson,  by  virtue  of  » 
one  T.R.  was    demise  from  them  to  tum^  at  the  yearly  rent  o£S5L  pap- 

•eised  thereof,  .  J         ^  r  j- 

and  mortgaged  able  quarterly.  The  plaintiff  pleaded  in  bar,^5/«  non  te- 
j/^,  aiid  that  ^^t*  Secondfy,  that  there  was  no  rent  in  arrear.  And, 
ed,  wd^aSr'Ae  ^^^^V*  ^^^  ®^®  Thomos  Rumball,  before  the  inakii«  rf 
mortgage  be-  the  supposed  demise  in  the  cognizance  mentioned>  and  bar 
^»tit^a  fore  the  said  Douglas  Thompson  and  Hmnf  Thompom 
^^^^l^^f  had  any  estate  or  interest  in  the  said  dwelling-bouae^  m 
•ale  of  the  pre-  which|  &c«  with  the  appujrtenances,  or  in  the  messuage  or 
the  said  T.  IL  dwclUng-house  thereinafter  mentioned  to  have  been  Wp 
Iblt!,  ^e'two  leased  and  conveyed  by  him,  and  in  lieu  whereof  the  said 
tif^  to  S!*^  messuage  or  dwelling-house^  in  which,  &c.  waa  and  bad 
pUintifr,  who     been  erected  and  built,  or  in  the  ground  or  soil  whex»> 

thereupon  be-  ^i  •!  i       ii«        i  ^»     i 

came  posMssed   OH  the  Said  messuages  or  dwelling-houses  wererespectivwgf 

Sued*Sntir  ^«i^*'  ^  ^i*'  ^»  ^^^  24th  Jufy.  1812,  was  seised  ia  his 
the  time  when,    demesne  as  of  fee  of  and  in  the  said  messuage  or  dweUiiiffi> 

Sfc:  that/.  C,  ,  °  ® 

the  mortgagee,  house  and  Other  the  premises  thereinafter  mentioned  to  have 

lentedTo  and'  \>^^^  released  and  conveyed  by  HumbaU.    That  JlumisM 

confirmed  rach  being  SO  seised  as  aforesaid,  he  before  the  making  of  the 

plaintiff;  and  re-  supposed  demise  in  the  cognizance  mentioned,  and  before 

attorn  to  him  aa  JOouglos  Thompson  and  Henry  Thompson  had  any  estate 

tdbkh^^i^ia^'  or  interest  in  the  said  messuage  or  ^-fwelling-house,  in 

tiffed,  and  a-  which,  &c.  or  in  the  messuage  or  dwelling-house  therein* 

the  arrears  of  after  mentioned  to  have  been  released  or  conveyed,  and 

rent  then  due.      •«•  .  n  .^  •!  iii*i  • 

bat  that  he  hav-  ^1  ucu  whercot  the  Said  messuage  or  dwellmg-house,  in 

ing  neglected  to 

pay  the  same,  and  the  said  D,  T.  and  H.  T.  not  having  any  legal  estate  in  the  premises,  /.  C.  aa  most* 
gagee,  distrained  on  the  plaintiff' for  such  arrears,  who,  in  order  to  prevent  his  goods  from  being  lold 
mider  the  distress,  necessarily  paid  such  arrears  to  /.  C  as  such  mortgagee,  and  so  no  rent  waa  in 
airear  from  the  plaintiff  to  D,  T.  and  H,  T. : — Held,  that  such  plea  was  bad  on  spedal  demuntr, 
as  It  amounted  in  substance  to  a  plea  of  nil  habuit  in  tenemeniis. 
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wyeb,  ke.  wbb  erected  and  built,  or  in  the  ground  or  loil 
whereon  the  eaid  meseuages  or  dwelling-houses  were  re* 
ipeetively  bidk,  by  a  certain  indenture  of  bargain  and  sale 
mpde  between  MmrnboU  at  the  one  part,  and  one  Jama 
OMu  ef  the  otfier  part,  RumbaU^  for  the  considerations 
Aerehi  mentioned,  bargained  and  sold  to  Coilitu,  a  cer«* 
tm  brick  messuage  or  tenement  situate  in  Kermngtan^ 
^  \M,  the  same  unto  ChUbu  for  the  term  of  one  year 
fioHflfaeday  next  before  the  date  of  the  indenture,  sub- 
jeel  Id  a  certain  proviso  for  redemption,  in  die  inden-* 
tste  of  release  contained: — By  virtue  of  which  indenture, 
ml  by  force  of  the  statute  for  transferring  uses  into  pos- 
mrien,  (>oBlns  became  and  was  possessed  of  the  pre- 
aiNS  for  the  said  term,  the  reversion  thereof  belonging  to 
Anaioff,  who  afterwards,  and  before  the  making  of  the 
wipposed  demise  in  the  cognisance  mentioned,  and  before 
Ae  SBul  Dmtgbu  Thompscn  and  Henry  Thompson  had 
my  estate  or  interest  in  the  said  messuage  or  dwelling- 
bouse,  hi  which,  &c.  or  in  the  messuage  or  dwelling-house 
Aerebafter  mentioned,  on  the  S5th  Jubfy  1812,  by  a 
cotski  indenture  made  between  Rumbali  and  CoUms,  af- 
ter redtii^  that  Ihtmbatt,  having  occasion  for  600/.,  had 
rMjoested  CotHns  to  advance  him  the  same,  to  be  secured 
to  CUAu  by  a  mortgage  of  the  messuage  thereinafter  de- 
scribed and  released ;  Rumbali^  in  consideration  of  the 
w6i  sum  of  500/.  paid  to  him  by  Collim,  granted  to  him 
tte  revernoii  in  the  premises,  to  hold  the  same  to  CoUim 
TSk  fee,  SiAject  to  a  proviso  for  redemption  of  the  premises 
by  BumbaU  to  Collins^  on  payment  of  the  said  sum  of 
AON.  on  or  before  the  36th  Jnly^  181S,  with  lawful  in- 
feresf  for   the  same.      By  virtue    of  which  indenture 
Cbfibis  became  seised  in  fee  of  and  in  the  premises  so 
AetcAyy  released  and  conveyed,  and  so  remained  and  con- 
tattiedl  from  thence  until  the  making  of  the  demise  in  the 
eognisanee  mentioned,  to  wit,  on  the  S9th  September^ 
ISM/  when  the  said  brick  messuage  thereinbefore  me»- 

k9 
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-2^^'      tioned  to  have  been  released  and  conveyed^  was  ptiU^ 
Alchormb     down,  and  the  said  messuage  or  dwelling-house  in  which, 

OoMKB.      &c«  bvLilt  in  lieu  thereof. — The  plaintiff  then  averred,  that 
Collins,  from  the  time  the  said  messuage  or  dwelling-house 
in  which,  &c.  was  so  built  in  lieu  of  the  said  first-mentioned 
messuage  or  dwelling-house,  until  and  at  the  time  when,  &e. 
was,  and  from  thence  hitherto  hath  been,  and  still  is  seisedin 
fee  of  and  in  the  said  messuage  or  dwelling-house,  in  whicA 
&c.  the  said  sum  of  500/.  in  the  indenture  of  release  ineii>- 
tioned  not  having  been  paid  or  satisfied  to  Collins,  and 
that  he  being  so  seised  of  the  said  messuage  or' dwelling- 
house  in    which,  &c.  and  the  said  sum  of  500/.  being  so 
due  and  unpaid,  and  the  said  Douglas  Thompson  and  Henry 
Thompson  claiming  title  to  the  said  messuage  or  dweUinip- 
house  in  which,  &c.  under  color  of  a  certain  pretended  agree- 
ment between  them  and  Jlumball,  for  the  sale  of  the  said 
messuage  or  dwelUng-house  in  which,  &c.  firom  Rumball 
to  them,  made  after  the  making  of  the  aforesaid  indenture 
of  release,  and  after  the  ^5th  July,  1813,  therein  men-^ 
tioned,    and  thereby  allowed    for  the  payment  of  the 
said  sum  of  500/.  and  after  the  said  mortgage  so  thereby 
made  had  become  absolute  :  whereas  no  legal  estate  or 
interest  whatsoever  passed  to  the  said  Douglas  Thomp* 
son  and  Henry  Thompson  in  the  said  messuage  or  dwell- 
ing-house in  which,  &c.  under  or  by  virtue  of  the  said  pre- 
tended agreement;  to  wit,  on  the  ^i^i  September,  1816, 
they  the  said  Douglas  Thompson  and  Henry  Thumpeen 
made  the  said  demise  in  the  cognizance  mentioned,  and 
thereby  demised  to  the  plaintiff  the  said  messuage  or  dwell* 
ing-house  in  which,  &c.  with  the  appurtenances  as  in  the 
cognizance  alleged ;  by  virtue  of  which  demise  the  plainlaff 
entered  into  and  became  possessed  of  the  said  messuage -^r 
dwelling-house,  in  which,  &c.  and  so  remained  andcontimi- 
ed  from  thence  until  and  at  the  said  time  when,  &c.  but  tliat 
the  said  siun  of  500/.  in  the  said  indenture  mentioned^  being 
still  remaining  due  and  in  arrear  firom  ittrmfro//  to  CalUks, 
and  the  said  sum  of  43/.  I5s.  of  the  rent  aforesaid,  in  the  said 
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cognisaiioe  mentioned,  being  still  due  and  owing  from  die       ^2^?^" 
plaintiff  as  soch  tenant  as  aforesaid,  under  the  said  demise     Alchorhb. 
tojMide  to  him  by  the  said  Dougloi  Thompson  and  Henry       qommb. 
llonfMon,  he,  Colling  after  the  said  ^th  July^  1813,  and 
bebre  the  said  time  when,  &c.  to  wit,  on  the  %th  De^ 
cmber^  1821,  demanded  pajrment  of  the  said  sum  of  500/. 
from  Bnmball,  but  that  he,  Rumball^  refused  and  neglect- 
ed to  pay  the  same ;  whereupon  Collins ^  afterwards  and 
wliibt  the  said  sum  of  43/.  15s.  arrear  of  the  said  rent  in 
dtt  cognizance  mentioned  was  so  in  arrear  from  the  plain- 
tiff^ and  before  the  said  time  when,  &c.  to  wit,  on  the  day 
and  year  last  aforesaid,  assented  to  and  confirmed  the  de- 
■be  so  made  to  the  plaintiff  by  Douglas  Thompson  and 
Bmy  Tkompmnij  and  required  the  plaintiff  to  attorn  ten- 
ttttohim,  Collins,  au  such  motgagee  as  aforesaid,  under 
Am  demise  so  made  to  the  plaintiff  as  aforesaid,  and  to  pay 
die  said  sum  of  43/.  15«.  so  due  and  in  arrear  from  the  plain- 
tiff lo  Collins  as  such  mortgagee  as  aforesaid,  instead  of 
the  said  Douglas  Thompson  and  Henry  Thompson,  and 
demanded  pajrment  of  the  same  from  the  plaintiff  so  being 
nek  tenant  of  the  said  messuage  or  dwelling-house  in 
vhich,  &c.  under  such  demise  thereof  as  aforesaid ;  and 
that  the  plaintiff  then  attorned  and  agreed   to  become 
tenant  to  Co//tiiJ,  and  to  pay  him  the  arrears  of  rent  accord- 
ingly;  but  that  having  neglected  to  pay  the  same,  (although 
reqinred  so  to  do),  and  the  said  sum  of  43/.  15ff.  of  the 
Midrent  being  still  in  arrear  from  the  plaintiff;  and  the  said 
}kmgla$  Thompson  and  Henry  Thompson  not  having  any 
legal  estate  or  interest  in  the  said  messuage  or  dwelling- 
hoiiBe  in  which,  &c.  and  Collins  being  seised  thereof,  he 
afterwards  and  before  the  ^aid  time  when,  &c.  to  wit,  ou 
^uiiSi^iYi  December,  18^1,  took  and  distrained  the  goods 
end  chattels  of  the  plaintiff,  then  being  in  and  upon  tho 
ttid  messuage  or  dwelling-house  in  which,  &c.  for  the  ar- 
lears  of  rent  so  due  and  owing  from  him  as  aforesaid ; 
whereupon  the  plaintiff,  in  order  to  prevent  his  said  goods 
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jyt;.  and  diattds  from  being  sold  and  dUpoaed  of  imder  the 
said  distress^  necessarily  and  anavoidably  paid  to  CoUm 
the  sum  of  4SiL  lfi#.  so  being  in  arrear  and  unpaid  as  afbvo- 
said ;  of  all  which  premises  the  defendant  afterwaida  aaA 
~  before  the  said  time  when,  &c.f  to  wit,  on,  &c«  had  notaot» 
And  so  nothing  of  the  said  sum  of  43/.  1&.  of  the  taut 
aforesaid,  and  by  the  said  cognisance  supposed  to  be  in 
arrear,  was  or  is  in  arrear  from  the  plaintiff  to  DtmgloM 
Tkampscn  and  Henry  Thompson,  in  manner  and  form  as 
the  defendant  had  in  his  cognizance  alleged: — ^And  this « &e» 
wherefore,  &c.  There  was  a  fourth  plea,  which  waa  aind*' 
lar  in  terms  to  the  third,  but  which  did  not  state  any  at* 
tomment  from  the  plaintiff  to  Cottim. 

The  defendant  added  a  iimiliier  to  the  first  and  aecoad 
pleas,  and  as  to  the  third  and  last  demurred  specially,  aad 
assigned  for  causes,  that  the  plaintiff  had,  in  and  by  hia  HuaA 
and  last  pleas,  neither  traversed  nor  denied  the  allegations  ia 
the  cognizance  of  the  defendant,  that  he  the  plaintiff  hdd 
and  enjoyed  the  said  dwelling-house  in  which,  &c»  as 
thereof  to  Douglas  Thompson  and  Henry  Thompsm^ 
der  a  demise  made  to  the  plaintiff;  but  on  the  centfary 
tliereof  had  admitted  that  the  said  Douglas  JlioiwpgoisaBi 
Henry  Thompsmi  did  demise  the  dwelling-house  in  which, 
&C  to  him  the  plaintiff;  and  that  he,  the  plaintiff,  enteredl 
.  into  and  enjoyed  the  same  by  virtue  of  such  demise,  aod 
that  he  had  nevertheless  attempted  to  shew  that  DouglmB 
Than^onsiAHenryThampsonhsdiaoii^mi!^ 
house  in  which,  &C  at  the  time. of  making  such  demae  by 
them,  and  such  entry  and  enjoyment  by  the  plaintiff  aa 
aforesaid ;  and  that  the  plaintiff  had  not  shewn  in  and  by  hia 
pleas  by  him  thirdly  and  ksdy  pleaded  in  bar  to  the  eog^ 
nizance  of  the  defendant,  any  demise  made  by  CoJKns 
to  the  plaintiff,  or  any  privity  between  them,  which  entitled 
Collins  to  distrain  on  the  plaintiff,  or^to  call  on  him  U 
pay  the  said  arrears  of  rent  to  CoUims.  The  plainti/ 
joined  in  demurrer. 
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Thk  emmt  wm  twice  argued,  tint,  in  TVinity  Temii 
18fS,  by  Mr.  Serjeant  L&mu  for  the  plaintiff,  and  Mr. 
Serjeant  FraAf  for  the  defendant;  and  again  on  this  day  by 
Mr.  Serjeant  Vamghfrnn  iixt  tlie  pkintiff,  and  Mr.  Serjeant 
NT  ibr  the  defendant. 


h  nrppcnrt  c^  the  defendant's  demurrer,  it  was  tDbmit- 
tid|  tfMkt  it  was  an  incontrovertible  principle,  that  wliere 
oaeiMffty  has  been  let  into  posaeaaion  by  anotfier,  he  can* 
not  afterwarda  dispute  the  tide  of  the  party  under 
wImb  be  entered;  or  allege,  in  an  action  of  replevin,  that 
h0  had  no  right  to  ecmfer  posaession  at  the  time  of  the  de* 
;  <m  the  ground,  that  a  tenant  having  once  enjoyed  the 
demised,  he  thereby  acknowledges  his  landlord's 
tttsj  and  cannot  afterwards  introduce  on  the  record  anj 
sfSfneot  wliidi  either  expressly  or  in  effect  would  impute 
mi  dsfect  to  such  title.  Although  lAttleUm,  in  treating 
tf  tsnanis  for  years,  states,  that  {a)  "  where  a  lessee  enters 
Ijrftiee  of  a  lease,  it  behoves,  that  the  lessor  be  seised  in 
As  tsnementa  let  at  the  time  of  his  lease ;  for  it  is  a  good 
|isi  fer  tke  leasee  to  say,  that  the  lessor  had  nothing  in 
ths  tSMmenta  at  tlie  time  of  the  lease,  except  the  lease  be 
anAs  by  deed  indented  :** — and  Lord  Coke,  in  commenting 
onfltttpaseage,a8ys  (&),  that "  if  the  lease  be  made  by  deed 
iadeniedi  both  parties  are  concluded ;  but  if  it  be  by  deed 
ftMf  the  lessee  is  not  estopped  to  say,  that  the  lessor 
Mnothing  at  the  time  of  the  lease  made :  **  yet,  since  the 
of  the  statute  1 1  Oeo.  3,  c.  19,  s.  28  (c),  a  plea 
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(l)H.47(b). 

(e)  By  wMch  it  is  enacted,  that 
"h  dttU  and  may  be  lawful  for  all 
^lefeodaats  in  rqplevin  to  a?ow  or 
mke  oonnxance  generally,  that 
the  plaintiff  in  replerin,  or  other 
^oant  of  the  lands  and  tenements 
^'WeoB  sndi  fistresB  was  made, 
<4<ied  the  same  under  a  grant 


or  demise,  at  such  a  certun  rent, 
daring  the  time  wherein  tiie  rent 
distrained  for  incurred,  which  rent 
was  then  and  still  remains  due;  or 
that  the  place  where  the  distress 
was  taken,  was  parcel  of  such  cer'> 
tain  tenements,  for  which  the  rent 
distrained  for  was,  at  the  time  of 
such  distress,  andstiU  resMinsdue; 
without  further  setting  forth  the 
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amounting  in  substance  torn'/ AaiMt7  in  tetiemeniis,  affords 
no  answer  to  an  action  or  avowry  for  rent,  as  the  object, 
of  that  statute  was  to  relieve  the  landlord,  not  only  as  to 
form,  in  allowing  him  to  avow  generally  and  give  his  title . 
in  evidence,  but  also  in  substance,  by  precluding  the  tenant, 
from  calling  his  title  in  question  in  any  way*  In  Palmer 
V.  Ekins  (a),  the  Court  held  that  a  special  |dea  of  nil 
habuit  in  tenementis  was  no  more  to.be  received  than  a 
general  one,  and  the  principle  of  that  case  was  recognised 
and, adopted  in  Carvick  v*  Blagrave,  where  Lord  Chief 
Justice  Dallas  said(i),  that  ''there  is  no  difference  in 
substance  between  a  general  plea  of  nil  habuU,  in  tene^ 
mentis,  and  a  special  plea  of  a  Ulce  description  ;**  and  the 
pleain  question  falls  within  that  rule.  The  case  otSyUivan 
V.  Stradling  (c),  is  decisive  to  shew  that  nU  habuit  ui. 
tenementis  is  no  plea  in  bar  to  a  general  avowry  for  rent^ 
under  the  statute  11  Geo.  2,  c.  19,  and  such  plea  cannot 
avail  unless  there  has  been  an  absolute  eviction.    In  Cooke 

r 

V.  Loxley  (d),  Lord  Kent/on  ruled,  ''  that  in  an  action  fisr. 
use  and  occupation,  it  ought  not  to  be  permitted  to  a  ten-, 
ant,  who  occupies  land  by  the  licence  of  another,  to  call 
upon  that  other  to  shew  the  title  under  which  he  let  the. 
land,'*  and  said  ''  that  this  was  not  a  mere  technical  rule, 
but  was  founded  in  public  convenience  and  policy  ;**  and  tha;t 
doctrine  was  estabUshed  in  Phipps  v.  Sadtharpe,  where. 
Lord  Ellenborough  said  (e),  that  "  where  a  party  is  once  a 
tenant,  it  is  not  competent  to  him  to  dispute  his  landlord's, 
title."  In  Doe  d.  Knight  v.  Lady  Smythe  {J ),  it  was  held» 
that  a  third  person  cannot  defend  as  landlord  upon  the  trial 
of  an  ejectment,  where  it  appears  that  the  tenant  in  posses- 
sion came  in  as  tenant  to  the  lessor  of  the  plaintiff^  and 


grant,  tenure,  demise,  or  title 
of  such  landlord  or  lessor,  any 
law  or  usage  to  the  contrary  not- 
withstanding." 

(«)  2Str.  817.^.  C.  2  Lord 
Raym.  1550. 1  Barnard^  K.  B.  103. 


(6)  4  B.  Moore,  311.    S.   C. 
1  Brod.  &  Bing.  535. 
(c)  2  Wils.  208. 
{d)  5  Term  Rep.  5. 
(e)  1  Bam.  &  Aid.  53. 
(/)  4  Mau.  &  Selw.  347. 
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pud  rent  to  him'  under  an  agreement  that  had  expired. 
Ahhough  in  England  A.  Sybum  v.  Slade  {a),  and  Doe  d. 
JmtkMon  T.  Banubotham  {b),  it  was  decided  that  a  tenant 
night  shew  his  UmdIord*8  title  at  an  end,  in  ejectment 
hrought  against  him  by  the  landlord:  and  although  in 
BogenY.  Pitcher  {c),  it  was  determined,  that  where  the 
pUntiflPdid  not  originaUy  receive  the  possession  of  land 
tnm  an  avowant,  it  was  competent  to  the  former  to  rebut 
the  tide  of  the  latter  by  shewing  that  he  paid  rent  under 
ckvjunsianoes  which  did  not  entitle  him  to  the  rent;  yet 
Lord  Chief  Justice  Oibbs  there  drew  this  distinction  and 
ttidi  Aat  (d)  "  the  meaning  that  a  tenant  could  not  plead 
mi  habuit  in  tenementis,  is,  that  while  he  holds  possession 
be  enmot  plead  that  the  person  of  whom  he  holds  had 
DO  right  to  demise  to  him :  but  that  it  is  a  very  different 
qintion,  whether  a  demise  to  another  person  cannot  be 
eonndered  as  rebutting  the  title  under  which  the  landlord 
darned  rent"    So,  in  Ti^lor  v.  Zamira  (e),  it  was  held, 
Att,  to  an  iLvowry  for  rent,  the  plaintiff  might  plead  pay- 
wadattui  annuity,  secured  out  of  the  lands  demised  pre- 
rioosly  to  the  demise  to  him,  for  the  arrears  of  which  the 
gnatee  of  the  annuity  had  threatened  to  distrain,  on  the 
gimmd,  diat  the  land,  which  ought  to  have  been  given  up 
to  die  tenant  unincumbered,  was  burthened  with  and  sub- 
ject to  a  rent  charge  when  the  landlord  let  it  to  him, 
which  original  rent  charge  the  tenant  had  been  obliged  to 
pay.  But  the  late  case  of  Parry  y.  House  (/),  is  decisive 
to  shew,  that  in  replevin,  the  landlord's  title,  under  which 
the  tenant  has  gained  possession  of  the  premises,  cannot 
he  disputed,  although  the  tenant  is  prepared  with  evidence 
to  ihew  that  the  premises  have  lieen  fraudulently  convey- 
ed to  the  landlord,  and  that  the  actual  title  is  vested  in 

(•)  4  Tenn  Rep.  682.  {d)  1  Manh.  645. 

(*)3Mau.  &  Sdw.  616.  CO  2 Marsh. 220. 5".  C.6Taimt. 

(0lManh.64l.iS'.C.6Taimt.  624.  * 
202.  (/)  Holt's  Ni.  Pri.  Cas.  489. 
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iai»^  another  person  \  and  Mr.  Justice  DaUas^  before  whom  that 
cause  was  tried,  said,  that ''  as  the  plea  oiM  habuiiin  tem-' 
mentu  could  not  be  pleaded  in  bar  to  an  ayowry,  the 
plaintiff  could  not  give  the  import  and  effect  of  it  in  tri^ 
dence  under  any  plea.*' — The  plea  in  question  amounts 
in  substance  to  such  a  plea,  and  as  the  plaintiff  faai 
thereby  admitted  that  he  came  into  possession  under  ihe 
•  ThampsoHS,  he  is  estopped  from  controverting  or  die- 
puting  their  tide,  and  Collins  must  be  (^(xisidered  as  A 
perfect  stranger;  and,  consequently,  the  plaintiff  cannol 
be  considered  as  tenant  to  him,  nor  was  there  any  priviftf 
between  them  to  give  the  latter  an  authority  to  distraiiL 

For  the  plaintiff,  it  was  insisted,  that  his  third  plea  in 
bar  did  not  amount  to  a  plea  of  nit  habuit  in  tmemeniU^hnit 
was  merely  a  special  plea  of  ri^m  in  arrear;  and  he  havinig 
attorned  and  paid  rent  to  Collins  as  mortgagee,  who  wsss 
l^ally  entitled  to  receive  it,  and  who  had  actually  distrain* 
ed  to  enforce  such  payment,  the  plea  was  a  complete  an- 
swer to  the  defendant's  cc^nizance,  as  the  Thompamss 
could  have  no  legal  title  to  distrain;  for,  in  order  to  gm 
such  a  right,  there  must  be  a  continuing  or  subsisting  fHri- 
yity  of  estate  as  well  as  of  contract;  and  as  rent  is  only  in« 
cident  to  the  reversion,  it  is  quite  clear  that  the  Thon^ 
sons  could  have  no  reversionary  interest  in  them  to  sqp** 
port  a  distress,  as  the  reversion  appeared  on  the  faca  of 
the  plea  to  be  in  Collins  akme,  as  mortgagee  in  fee,  ani 
it  cannot  be  contended  for  a  moment  that  the  piaitttiff 
could  bedistrained  on  by  two  different  parties  for  the  uamm 
arrears  of  rent.    In  Parmenier  v.  Webber  (a),  where  tlia 
lessee  of  two  farms  agreed  with  J.  S.  that  he  should  ha^a 
them  during  the  leases,  and  that  he  was  to  ronain  tenant 
to  the  lessee  during  that  period,  and  that,  at  leaving  them, 
J.  S.  was  to  be  paid  for  the  fallows,  &c.,  and  he  took  poa* 
session  and  paid  one  year's  rent  to  the  lessee,  who  after- 

(a)  2  B.  Moore,  666. 
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wards  dittnoned  for  rent  in  arrear,  it  was  lidld  thai  ba      ^^^. 

vaa  not  entitled  to  do  ao,  aa  the  agreement  operated  aa  an 

abiofaite  aasignment  of  all  the  leasee's  interest  in  the  fiums. 

And  in  — —  ▼•  Cocper  (a)  it  was  expressly  decided,  that 

a  lesaee  for  years,  who  assigns  his  term,  cannot  distrain  for 

BBt    Hoe,  however,  the  Tkon^ons  never  had  any  le* 

gid  ndcreat  to  aasign,  as  they  were  not  entitled  to  the  re- 

venion.    And  in  Bacon's  Ahridgfnmi  (&),  it  is  laid  down, 

tint  if  a  man  seised  in  fee  makes  a  gift  in  tail,  or  a  lease 

far  life,  years,  or  at  will,  saving  the  reversion  to  himself, 

lith  a  reservation  of  rent  or  other  services;  the  law  gives 

Ae  donor  or  lessor,  without  any  express  jHrovision,  reme* 

kj  tx  such  rent  or  services  by  distress.     But  if  the  donor 

ttlsMor  reserve  not  the  reversion,  he  cannot  distrain  of 

issiinaa  right:  but  he  may  reserve  to  himself  a  power  of 

iitaining,  tx  the  reservation  of  the  rent  may  be  good  to 

lad  die  lesaee  byway  of  contract,  for  the  performance 

iriieiaaf  the  lessor  shall  have  an  action  of  debt.    So,  if  a 

■oiseiaed  m  &e,  or  for  life,  of  a  rent  charge;  after  ar^ 

mngaa  incur,  grants  over  the  rent  to  anodier,  he  can* 

sot  distrain  for  these  arrearages,  because  they  are  by 

the  grant  divided  from  the  freehold  of  the  rent.    It  is, 

thwiuie^  clear,  that  a  party  must  be  entided  to  die  re- 

vernoB,  to  warrant  him  to  distrain  for  rent.    Although 

ilhas  besn  said,  that  the  plaintiff,  as  tenant,  is  estopped 

from  shewing  that  the  T^liomfMons  had  no  legal  title  to  con- 

kn  possession,  and  that  the  plea  in  question  amounts  only 

la  atf  habuit  in  tm^meniisj   and  S^lU^an  v.  Sirodting 

has  been  rded  on  in  support  of  that  position;  yet  that 

CMf  is  widdy  distinguishable  from  the  present,  as  here 

die  plea  shews  a  defective  tide  in  the  Thompsons,  and  a 

paramount  tide  in  CoitmsaM  mortgagee  in  fee^  who,  assuch, 

was  dearly  entitled  to  the  rent.    In  Williams  v.  Bosom- 

fnoi{c)  it  was  decided,  that  although  a  mmrtgagee  b  not 

(«)  3  Will.  376.  (*)  TiU  Dittreu,  A.  (c)  3  B.  Moore,  600. 
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yj^^^      in  possessiohi  still  that  the  legal  interest  is  in  him;  and  ac* 
A».tHORNif>     cording  to  the  authority  of  Keeoh  d»  Wamey*  HM{fi^ 

oinfM&t  ^c  may  recover  in  ejectment,  with6ut  giving  a  notice  ta 
quit,  on  the  ground  that  the  tenant  stands  in  the  exact  situa^ 
tion  of  the  mortgagor,  and  that  the  possession  of  the  latter 
cannot  be  considered  as  holding  out  a  false  appearance,  ikxp 
induce  a  belief  that  tliere  is  no  mortgage,  as  it  is  in  the  na-^ 
ture  of  the  transaction,  that  the  mortgagor  shall  continue 
in  possession;  and  if  so,  it  is  quite  clear  that  Collins  might 
have  evicted  the  plaintiff  without  notice ;  and  as  he  ao« 
^ally  distrained  on  him,  he  was  fully  warranted  in  paying 
the  arrears  of  rent  to  him  in  order  to  prevent  the  sale  of 
his  goods  under  such  distress.  At  all  events,  the  plaintiff 
'was  justified  in  attorning  to  Collins  under  the.  11th  secticii 
bf  the  statute  11  Geo,  2,  c.  19,  as  it  contains  an  express 
exception  with  regard  to  mortgagees,  after  the  mortgage  is 
become  forfeited ;  iEind  no  valid  distinction  can  be  drawn, 
where  the  mortgage  is  prior  or  subsequent  to  the  date  of  the 
tenant*s  lease,  as  he  cannot  resist  the  rights  of  the  mortgagee; 
and  if  so,  Collins,  being  entitled  to  the  reversion,  was  justifi- 
ed in  distraining  on  the  plaintiff  as  soon  as  the  mortgage  way 
forfeited,  or  at  all  events,  immediately  after  his  attornment. 
In  Moss  V.  Gallimore  {b)  it  was  held,  that  if  a  mortgagee 
give  notice  of  a  mortgage  to  a  tenant  in  possession  undciTia 
lease  prior  to  the  mortgage,  he  may  distrain  for  all  arrears 
of  rent  in  his  hands  at  the  time  of  the  notice,  as  well  as  ^to 
what  accrues  subsequently  to  it;  and  it  was  there  admit*- 
ted,  th^t  attornments  were  unnecessary  since  the  statute 
4tAnne,  c.  16.  A  reversioner  is  consequently  entitled  Jto 
enforce  his  claim  without  it ;  and  if  so,  it  ought  hot  to  pte- 
judice  the^tenant. 

[Lord  Chief  Justice  Best. — In  that  case  the  lease  was 
.prior  to  the  mortgage,  and  the  mortgagee  was  only>enti<^ 
•tied  to  distrain  for  arrears  at  the  time  of  the  notice,*  and 
to  what  accrued  afterwards.] 

(a)  1  Doug.  21.  (A)  Id.  279. 
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Thecase-of  Palmer  y.Ekins  is  dbtinguisbable  from       >i^ 
-Ae  present,  as  there  the  demise  was  by  deed,  but  here.it 
does  not  appear  on  the  face  of  the  record  that  the  demise 
bj  the  Thompsons  was  by  deed  indented ;  and  even  if  it  were, 
Ae  plaintiff  is  not  estopped  from  shewing  that  his  kind- 
kid's  title  was  at  an  end  at  the  time  of  making  the  dis- 
tress, or  that  he  had  previously  sold  or  assigned  his  inter- 
eltto  another.    The  cases  of  Sapsford  v.  Fletcher  and 
Bogerr  t.  Pitcher  have  established  the  principle,  that  a 
tenant  may  plead  payment  of  a  ground-rent  to  the  original 
Imdlord,  or  give  payment  of  rent  in  evidence  to  a  person 
ibb  was  not  entitled  to  demand  it  as  against  his.  supposed 
faodlordf'for  the  purpose  of  shewing  that  he  is  not  entitldd 
to  it    Here,  Collins  had  a  legal  title  as  mortgagee  before 
Redemise  by  the  Thompsons,  and,  as. such,  might  have 
'Ixroaght '  an  action  of  ejectment  agiunst  an  under-tenant; 
fcrin  Thmder  d.  Weaver  v.  Belcher  (a)  it  was  held,  that, 
wbere  a  lease  or  tenancy  from  year  to  year  has  been  cre- 
sted by  a  mortgagor,  subsequent  to  the  mortgage,  and 
wiilumt  the  privity  or  adoption  of  the  mortgagee,  it  will 
fimnsh  no  defence  to  an  ejectment  by  the  mortgagee  or 
h^  assignee.     And  in  Birch  v.  Wright  {b)  it  was  deter- 
nnned,  that  an  action  for  use  and  occupation  might  be 
miuntidned  by  a  mortgagee,  after  a  recovery  in  ejectment 
agamst  a  tenant,  who  was  in  possession  under  a  demise 
from  year  to  year,  for  all  rent  in  his  hands  at  the  time  of 
notice  by  the  mortgagee,  and  down  to  the  day  of  the  de- 
mise in  the  ejectment.    The  cases  of  Cooke  v.  Loxley  and 
TUpps  V.  Sculthorpe^  are  distinguishable  from  the  present, 
as  the  parties  resorted  to  their  remedy  on  the  contract  by 
actions  for  use  and  occupation,  and  they  had  consequently 
'no  right  to  distrain ;   and  as  such  right  is  only  ihcidental 
to  the  reversion,  and  as  Collins  was  entitled  to  do  so  as 
soon  as  the  mortgage  was  forfeited,  there  was  a  sufficient 

(«)  3  Esit,  449.  (*)  1  Term  Rep.  378. 
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ff^^.  privity  between  the  mortgagor  and  mortgagee  ta  entitle 
the  hitter  to  distrain^  and  more  particokrly  so,  as  the  tei»> 
ant  had  preyioosly  attorned  to  him.  At  all  eventfl,  the 
principle  established  in  Taylor  v.  Zamira  is  precisely  ap- 
plicable to  the  present  case,  where,  to  an  avowry  for  reo^ 
it  was  held  to  be  a  good  plea,  that,  before  the  lessor  had 
any  thing  in  the  land,  a  termor  granted  an  annuity  or  rest 
charge,  and  granted  and  covenanted  that  the  grantee  might 
distrain  on  the  premises ;  that  the  annuity  was  in  airear, 
and  that  Ihe  grantee  demanded  it  and  threatened  a  dis- 
tress; and  that  the  plaintiff*  paid  the  amount  of  the  rent 
due:  and  so  nothing  in  arrear*  And  Lord  Chief  Jus- 
tice Gibbs  there  drew  the  distinction  and  said  (a),  "  noat 
of  the  Court  have  the  least  doubt  on  the  point  on  whiek 
the  plaintifTs  counsel  very  properly  rested  his  argumenl^ 
that  nil  habuit  in  tenementis  was  in  no  case  an  answer  to 
an  avowry  for  rent,  or  to  an  action  of  covenant  for  rent; 
but  he  was  mistaken  in  the  corollary  he  wished  to  raise 
firom  that  proposition.  In  every  plea  of  eviction,  there  is 
an  averment  that  the  lessor  had  not  a  perfect  title  wfaen 
he  demised."  So  here,  the  plaintiff  has  alleged  that  tbe 
Thonqwms  had  an  imperfect  title  at  the  time  of  the  demiie 
to  him,  and  having  made  such  an  allegation,  he  is  entitkd 
to  shew  it ;  and  CoUins,  as  mortgagee,  had  a  paramount 
title  as  the  grantee  had  in  that  case,  so  as  to  protect  the 
tenant  in  the  payment  of  rent  to  hinu  And  his  Lordship 
concluded  by  stating,  '^  that  the  land  was  subject  to  a 
biurthen  in  tbe  hands  of  the  defendant  himself,,  for,  ba&ie 
tibe  defendant  demised  to  the  plaintiff,  the  land  was  sab* 
ject  to  a  burthen  of  paying  this  rent.  If  the  plaintiff  had 
not  paid  that  burthen,  the  liability  of  the  land  to  it  would 
have  been  no  plea,  for  theii  it  would  amount  eidy  to  the 
plea  of  nil  halmit  in  tenementis;  but  when  he  adds-  thait 
the  annuitant  threatened  to  exercise  his  right  of  distreaa, 

(«)  eTannt  527 ;  and  see  2Manh.  22ai 
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IM  dwik  the  two  hetB  oombiDed  together,  do  comtitiite  ^Igt^ 
•conqplete  defence.*  So  here,  the  preniset  being  tub|ect 
to  the  burthen  of  the  mortgage^  before  the  Thompsoiu  de^ 
Bued  to  the  pfadntiff,  he  ought  to  have  the  benefit  of  the 
pnjment  made  by  hhn  to  the  mortgagee,  in  conaequenee 
ef  hk  hsTkig  been  actually  distrained  on,  and  to  prevent 
has  geoda  limn  being  sold  under  the  distress. 

■ 

Jbieplyit-waa  contended,  that  the  plea  in  substance 
to  nU  habmi  in  ieMmmUii;  and  that  akhough  it 
be  only  a  special  plea  of  n'sMs  in  arrears  the  plaintiff 
wniM  Bot  do  that  indirectly  which  he  could  not  do  direct- 
ly»  ssri  shew  that  the  ThompMwu  had  no  title  to  confer  pos- 
at  Ae  time  of  the  demise.  Whether  the  premises 
eenvejred  without  condition,  or  passed  absolutely  to 
Bortgagee,  is  not  for  the  Court  to  enquire,  for  the 
pUotiff  admits  in  his  plea,  that  he  came  into  possession 
MBdor  the  TAshi^moim,  and  if  so,  he  is  altogether  preclude 
ed  firon  dispodng  their  title  at  the  time  of  the  demise  to 
him.  The  pknntiff  could  not  haTS  been  oompdlled  to  pay 
his  lent  twice,  nor  ought  he  to  have  attorned  to  the  mor^ 
gagee,  and  if  he  had  proceeded  to  ^vict  him,  he  might 
faacve  ftiadtd  the  eviotion.  A  mortgagee  has  no  greater 
eatatathaa  a  grantee  cor  assignee,  and  although  Collm$  had 
a  ri^^  to  enter  aa  against  the  ThompsofUt  yet  the  plaintiff 
coald  not  be  compelled  to  pay  rent  to  him,  nor  wai^he  emr 
powered  to  distrain ;  and  when  he  did  so,  the  plaintiff  ought 
to  hsfe  applied  to  a  Court  of  Equity  for  relief.  Although 
the  mortgagee  might  have  brou^  an  action  of  ejectment 
evicted  the  plaintiff,  yet  he  could  not  elect  by  a  mere 
to  become  tenant  to  the  former;  nor  oould  he 
flhew  tfmt  the  title  of  the  ThompMina  had  expired,  unless 
fce  hact  been  actually  evicted. 

% 
Lord  Chief  Justice  Best.  ~I  think  this  is  an  extremely 
dear  case.    The  rale  applicable  to  it  has  been  long  since 
established,  vix.  that  a  tenant  cannot  dispute  the  title  of 
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J  824.         bis  landlord  at  the  time  of  the  demise,  although  he  may 
•Alchorne      shew  that  such  title  had  afterwards  determined;  and  that 
rule  has  never  heen  disputed  nor  departed  from.     It  ib, 
therefore,  only  necessary  for  us  to  look  at  the  plea  in  ques- 
tion, and  consider  whether  it  falls  within  the  general  rule ; 
for  if  it  does,  it  is  clearly  had.     It  was  expressly  decided 
in  the  case  of  Syllivan  v.  Stradling^  that  nil  habuit  in  tetW" 
mentis  was  no  plea  in  har  to  an  avowry  for  rent,  and  if  this 
plea  is  in  effect  or  substance  a  plea  of  that  description;  at 
the  time  of  the  demise,  it  is  quite  clear  that  it  cannot  be 
sustained;  and  the  principles  of  that  case  have  niiever 
been  impugned  or  entrenched  on  by  later  decisions.  ;  The 
plea  in  substance  states  that  one  Bumball  was  seised  of 
the  premises  in  fee,  and  that  before  the  demise  in  the  cog- 
nizance mentioned,  and  before  the  JTtompsons  had  any 
estate  or  interest  in  the  premises,  he,  Humballf  had  mqrt* 
gaged  them  to  Collins  in  fee;  that  he  being  seised  wtui, 
the  mortgage  being  forfeited,  the   Thompsons  claimiiig 
title  under  color  of  a  certain  pretended  agreement  of  sale 
between  them  and  Rumball,  made  after  the  mortgage  to 
Collins  had  become  absolute,  demised  the  premises  to 
the  plaintiff*;  that  Collins  assented  to  the  demise  so  made 
by  the  Thompsons  to  the  plaintiff*,  and  required  him  to  at- 
torn to  him,  Collins,  as  such  mortgagee,  and  that  he  did 
attorn,  and  agreed  to  pay  rent  to  him  accordingly ;  bat 
that  having  neglected  to  pay  him  certain  arrears  of  rent, 
Collins  distrained  the  plaintiff'^s  goods  for  the  arrears 
so  due  ft'om  him,  whereupon  the  plaintiff^,  in  order  to  pre^ 
vent  their  being  sold  imder  the  distress,  paid  Collins  tbe 
rent  so  in  arrear. — ^According  to  this  statement,  it  a;ppear8» 
that  long  before  the  plaintiff*  came  into  the  possession,  of 
the  premises  in  question,  the  Thompsons  had  no  title  in 
them,  but  on  the  contrary  were  altogether  precluded  from 
acquiring  any  right  or  interest  in  them,  as  Rumball  had  pre- 
viously mortgaged  them  in  fee  to  Collins,    The  plea,  there- 
fore, so  far  from  admitting  that  the  Thompsons  had  any  tide 


«. 
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^cftted  4r  tbem  ««  th*  tbfie  of  the  domhe,  etotes  Ibftt  the       ^Of 
igfoelont  iMtween  ikt&m  and  lUmiaU  was  a  meFe  ^ito- 
tBMlod  •gifiLBiiwI,  and  that  no  legal  oatato  or  inlereift 
faiiodi  to  tk%m  by  Tirtue  of  aueh  agneetnent,  theneby 
oat  Of*ea  allowfng  them  to  hare  an  equitable  title.     It  ia 
iaqpoaaHbio,   flieraf<M^y  to  ooneeivei  that  the  plea  couU 
€flL|aeaatn  attongor  tema  that  the  Thomi^wom  had  mm  title 
at  the  lanse  of  the  deniise.    The  plea  then  prooeoda  ao 
atate  Ihat  Ae  plaintilf  was  afterwards  called  on  by  ColiiM, 
the  mortgagee,  to  attorn  and  becooie  tenant  to  him,  which 
he  did,  and  so  beoane  bound  to  pay  him  tiie  rent;  faiit 
(ha  plaintiff  was  not  bound  to  attorn,  and  his  so  doing, 
aai  thereby  beooming  liaUe  to  pay  tiie  rent  to  Caltim, 
m  his  «wn  £uiU,  as  he  had  o^y  an  outstanding  intcnest 
ot^hedoiejaf-thodeniiBe  by  the  Thompmmf  and  i£a<ten- 
ent  «Mniot  dtqwrte  his  landlo*d*s  title,  it  is  inpossiUe 
ihat  snh  a  plea  as  this  oan  be  eupported^    It  has  beep 
SMi,  hofpevov,  in  the  ooiirse  of  the  ailment,  that  this  as 
aaly  a  apecial  piea  of  rtens  tn  orretfe^  but  if  that  were  so,  It 
adght  mth  efual  propriety  be  contended,  that  nan  tetmU 
is  n  piea  of  Hem  in  mrreire.    So,  if  a  landlord's  title  to 
fnaiiaas  be  dispmted,  the  tenant  would  in  afl  cases  be  jus- 
tified in  putting  an  af gnmentati^e  plea  of  diis  description 
on  tiie  ineoid.     it  is  it  settled  and  wise  rule,  that  a  party 
cannot  plead  indirectly  that  which  he  cannot  plead  direot- 
if^  nor  can  he,  by  die  mere  addition  of  words  or  teehnieal 
4snna»  effMt  that  which  he  covld  not  be  peraitted  to  do 
if  it  were^atated  simply  and  plainly.  This,  therefore,  in  sub- 
slanoe  amounts  to  a  special  plea  of  nii  /uduii  iu  ieftemen- 
IJiyOnd  if  the  plaintiff  ooidd  not  have  availed  hmself  of  it  by 
ptoading  it  generally,  he  cannot  be  sufiered  to  do  so  by 
pleading  it  specially. — ^The  rule  which  prohibits  a  tenant 
diapnting  his  landlord's  title  in  a  Court  of  lanr,  is  a 
oaiutnry  rale,  and more  particulaily  so, as,  incases  of 
diBtefdty^  <here  is  another  Coort  to  which  a  tenant  may 
resort  and  obtain  the  benefit  ^  iu>  equitable  interference, 
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fd  belbte  the  premiteB  were  mortgaged ;  and  in  Keech  d. 
Wmme  ▼•  Hall  {a),  as  in  the  present  cbbc,  the  lessee's  term 
was  created  after  the  mortgage ;  and  Lord  Mansfield  and 
die  Court  there  held»  that  the  mortgagee  might  recover  in 
qettiuyfc.    The  oliject  of  the  statute  llOeo.  2,  was  to  re- 
Eefe  the  mortgagee  in  cases  where  he  was  not  entitled  to 
bring  Aat  apedes  of  action ;  and  here  it  is  quite  clear,  that 
CSoUiaimigfat  have  done  so,  as  the  mortgage  was  executed, 
aod  the  seisin  and  right  of  possession  were  transferred  to 
/  the  flMtgagee  antecedently  to  the  possession  by  the  plain- 
tiff as  tensnt.    The  general  rules  of  law  are  not  to  be 
violated  or  broken  in  upon,  and  it  is  impossible  for  justice 
to  be  administered  so  purely  or  beneficially  as  by  adhering 
losach  roles,  and  adapting  them  to  each  particular  case  to 
vUdi  they  may  apply*    On  the  whole,  therefore,  I  am 
decidedly  of  opinion,  that  the  plea  in  question  is  in  terms 
noodier  thanapleaof  m7Aa2>iii/  inienementis  at  the  time 
of  die  demise  to  the  plaintiff;  and  therefore,  that  it  cannot 
be  supported*    I  hope  no  injustice  will  be  done  by  this 
decision;  but  if  there  should,  there  is  another  tribunal  to 
which  the  plaintiff  may  resort  and  obtain  that  equitable 
rdief  which  this  Court  is  not  entitled  to  grant. 

Mr«  Justice  Park«— The  effect  of  the  decision  in  Tojf^ 
Jor  T.  Zamita  was  not  to  defeat  the  landlord's  title,  but 
Aat  the  tenant  might  avail  himself  of  a  payment  by  way  of 
,  set  off  in  account  with  his  landlord,  and  relieve  the  pro- 
perty firom  a  distress  to  which  it  was  subjected  prior  to  the 
demiae;  and  the  plea  stated  in  terms,  that,  before  the  les- 
sor had  any  thing  in  the  land,  a  termor  had  granted  an  an- 
mii^  or  rent  charge,  and  covenanted  that  the  grantee 
ought  distrain  on  the  premises ;  but  the  lessor's  right  to 
defnise  was  admitted  in  the  first  instance :  here,  however,  it 
is  expressly  denied ;  and  unless  the  plaintiff  had  attorned, 

(•)  Dosg.  21. 
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the  mortgagee  could  not  have  distrainedi  but  would  bare 
been  left  to  his  remedy  by  ejectment. 

Mr.  Justice  Burrough. — It  was  the  plaintiff's  own  fiiult 
that  he  attorned  to  the  mortgagee ;  and  as  both  he  and 
the  Thompsons  claimed  payment  of  the  rent,  he  should 
have  applied  to  a  Court  of  Equity.  He  had  no  right  tot 
deny  his  previously  holding  under  them.  The  cases  as  be- 
tween a  mortgagor  and  mortgagee!  where  there  was  a  leaoe 
outstanding  at  the  time  of  the  mortgage^  do  not  apply  to 
the  present:  and  in  Moss  v.  Oallimore,  the  tenant  wa0 
in  possession  under  a  lease  prior  to  the  mortgage.  Aa 
the  plea  in  this  case  expressly  negatives  the  title  of  the 
Thompsons  at  the  time  of  the  demisci  I  concur  witb  ny 
Lord  Chief  Justice  and  my  Brother  Pwrh  in  thioking  ^haft 
it  cannot  be  supported;  and,  consequently,  that  Utfoa 
must  be 

Judgment  for  the  defendaoti 


Tueiday^      Pe^^er  Gravenor  9.  Edward  Woodi^ouse,  James  Tfio- 
Moif  18M.  .  i^^g^  j^^  ^^^  jjjg  ^j£g^  ^jjj  Thomas  Russell. 

a  husband  may  J.  HIS  was  an  action  of  replevin,  in  which  the  defendant 

name  for  rent  -^^9  the  wifc  of  the  above-named  James  Thomas^  pleadt 

huiife?*''* ®^  ed  non  cepU,  and  the  three  several  defendants  avowed 

Where,  there-  and  made  cognizance  as  follows: — First,  the  defendants  # 

fore,  there  were 

three  avowries,  Edward  fPoodhouse  and  James  Thomas  in  their  own  right 
\^l'j,^T,  for '  avowedj  and  the  defendcmt  Russell,  as  their  bailiff,  made 
rent  due  to  them  coffuizance  for  seven  years'  rent  due  to  the  said  defend- 

from  the  plain-  ^  ^ 

tiff  as  tenant       ants,  Edwavd  and  James,  from  the  plaintiff  as  tenant  of 

to  them;  iSf- 

eofuUy,  hy  E,  W,  and  /.  7*.,  in  their  own  right,  for  rent  due  to  them  from  the  plaintiff  aa  tanaaC 
of  the  premises  generally;  and  tos%,  by  £.  W.  and  /.  T.  and  Jtm  his  wife,  in  rifl^  aC  <M 
aaid  Jm,  for  rent  due  to  E,  W,  and  /.  T,  and  Atm  his  wife,  in  right  of  the  said  Awn^  from  die 
plaintiff  as  tenant  taB,W,  and  /.  T,  and .^im  his  wife,  hi  right  of  the  said  ^m**— H4d»  9tm 
a  declaration  of  c;)ectment,  served  on  the  plaintiff  on  the  demise  oiK  W,  J,  T,  and  Jim  hisiflft, 
to  bt  supported  by  evidence  of  an  attornment  from  him  to  them ;  and,  consequently,  that  tliera 
no  variance. 
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Heptem/k^  itt qUMfm  to  them  the  sitd Edwmrdi aiift      si^^ 

iARwt.    jSSmamCI^,  the  said  defendants  Edward  BndJanufi     OkAyamd 

fli  their  own  right  svowed;  ai«d  the  defbhdant  Busselt  wodoBovn; 

iMde  cdgtiiiuiee  for  i^nt  dvt^  to  the  said  defendants  Ed^ 

wiihi  bbdA  Jilmti;froik  the  plaintiff  as  teiMtit  df  the  pi^ 

snset.     ThMly,  th^  defeildaSit  Edward  in  his  own  rights 

and  the  defefMhIitli  Jhilies  and  Ann  his  wife,  in  right  of 

fl»e>  stAl:Ainim^wed,  and  th^  dtTeiidMnt  RusaeM,  as  theh» 

BiffiC  nii^e  t6gi&Mi»se  fbt  rent  dde  to  thef  said  Edward 

tad  tlM<  8ia^«/iiiMer  and  AnH^  hts  wM^.iifp  right  of  tH^  said 

JkM,  fiMl  the  pfafaitlff  a»  tenant  tc^  ilie  said  i?«teMiM  and 

Aeatiffj^Hf^  Mid  ^flM  his^  wifei  in  right  of  the  sidd  Ann. 

Aid'lailf^,  fh€  defendants  Edward  and  Jam^  and  il>ir» 

Ifitfii^  in  tteir  own-  right  avowed,  altd'  tfie-  defendant 

Ihnmll,  as  baflilF  to  the  said  Edward  emd  Jdmeg,  made 

a^nizance  for  rent  due  to  the  said  Edward  and  James, 

and  ilmt  liis  wife,  from  the  plaintiff  as  tenant  to  the  de- 

flblfiiitb  Ed^Hird  and  JatM^  and  Attn  in  right  of  the 

aUijBm.    Isstie  ihis  t&keh  on  the  ple^  of  non  cepit,  and 

tlie  plaintiff  pleaded  in  bar  to  each  of  the  avowries  and 

cognizances.     First,  nan  tenuit;  and  secondly,  riens  in 

arreire:  on  which  issues  were  joined. 

At  the  triali  l^fbre  Mr.  Baron  Garrow,  ait  the  Spring 

Aasiaes  for  the  county  o(  Hereford,  18^,  a  question  arose 

on  the  foran  and  propriety  of  the  avowries  and  cognizances, 

«iill!refi»eiice  to  the  title  set  up  by  the  defendants  under 

•  Ae  win  of  one  James  Woodhouse,  as  well  as  on  an  at- 

tvmnent  which  is  hereafter  stated;   and  a  verdict  was 

tdtcd  for  the  i^bintiff  on  the  issue  on  the  plea  of  non  cepii 

bgr  the  defendant  Ann,  and  for  the  defendants  on  the  other 

JMOM  on  the  avowries  and  cognizances,  with  liberty  for  the 

plaiatiff  to  move  to  enter  a  verdict  for  him  instead  there- 

ofL    A  role  nisi  was  afterwards  obtained  for  a  new  trial, 

and  on  its  being  made  absolute,  the  Court  ordered  that 

die  fiu^ts  necessary  to  raise  the  question  on  the  propriety 

of  the  avowries  and  cognizances  should  be  turned  into  a 
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-l^f^       special  case;  but  that  nothing  therein  contained  should 
ORAVENoa     prejudice  any  or  either  of  the  parties  in  any  suit  in  eqiuty. 
WooDBOBsi.    The  will  o{  James  Woodhouse  was  then  set  out  at  length: 
in  the  case,  and  on  the  construction  of  which  the  princi- 
,  pal  question  arose  (a) ;  but  it  Was  stated,  that  after  his  death 
an  action  of  ejectment  was  brought  against  the  plaintiff  to 
recover  possession  of  the  premises  in  question,  and  a  de- 
claration was  serred  ui>on  him,  entitled  as  otMichaebaoB 
Term»  54  Oto.  3,  between  John  Goodtitle  on  the  demise 
of  Edward  fFbedhouse,  James  Thomas^  and  Ann  his  wife, 
against  Richard  Notitle.    To  which  was  annexed  a  notice, 
in  the  usual  terms,  addressed  to  the  plaintiff,  to  appear  in 
Hilary  Term  following,  and  which  was  duly  served  on  him 
on  the  nUi  January,  1814;  and  that  on  the  9th  February 
following,  he  made  the  following  attornment  in  writing: 


it 


In  the  King's  Bench. 

^John  Goodtitle,  on  the  demise  of  Edward 
Woodhouse,  James  Thomas,  and  Aan-YoK 
Between    (     ''ife.  Plaintiffs ; 

and 

Richard  Notitle,  defendant. 

I,  Peter  Gravenor,  the  tenant  in  possession  of  the  pre- 
mises in  question  in  this  cause,  do  hereby  attorn  and  be- 
come tenant  to  the  lessors  of  the  plaintiff,  Edward  Wood' 
house,  James  Thomas,  and  Ann  his  wife,  of  and  for  all 
that  messuage,  farm,  and  lands  called  the  Parks,  situate 
in  the  parishes  of  Binghill,  Wellington,  and  Camon 
Pyon,  in  the  county  of  Hereford,  from  the  2d  Peiruafy, 
instant,  for  one  year,  and  so  from  year  to  year,  at  die 
yearly  rent  of  70/.,  subject  and  without  prejudice  to  any 
right  or  claim  I  may  have  in  equity  in  the  said  estate  as 
against  the  lessors,  or  the  devisees,  legatees,  or  executors 

(«)  See  the  will,  as  set  out  on  anotker  point,  1  Meriv.  450.  2  Mau.  & 

Sehv.  5. 
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otJimmei  Woodktmu,  Esquire,  deceased.    At  witneat  my         IW^ 
liaiidtliu9thdayof  J%irik»y,  1814.  ol^I^^ 

V. 

"  Peter  Oravenar.       bowwows. 
*•  Witness, 

''  J.  Hawkbur 

No  lent  hsTing  been  psid  under  this  attornment,  a  dis- 
tress was  issued,  and  on  which  the  present  action  was 
Jbunlsd* 

The  question  for  the  opinion  of  the  Court  was,  whether 
&e  avowries  and  cognizances,  or  any  of  them,  were  pro- 
poEfy  framed  with  reference  to  the  title  of  the  defendants 
Eimard  fFoodAouee,  Jamee  Thomas^  and  jhm  his  wife, 
as  evidenced  by  the  will  and  attornment.  If  the  Court 
dioidd  be  of  opinion  that  they  were  properly  framed  with 
reference  to  such  title,  then  the  verdict  for  the  defendants 
wis  to  stand;  if  not,  a  verdict  was  to  be  entered  for  the 
pUotiffl 

The  case  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Lames  for  the  plaintiff  was  directed  by  the  Court  to 
confine  himself  to  the  question  as  to  whether  the  avowries 
were  supported  by  the  declaration  of  ejectment  and  subse- 
quent attornment,  and  which  was  abandoned  by  the  plain- 
tiS*%  coonsel  when  this  case  was  last  before  the  Court  (a\ 
He  sufamitted,  that  neither  of  the  avowries  could  be  sup- 
ported by  the  production  in  evidence  of  the  declaration  in 
ejectment  and  subsequent  attornment  by  the  plaintiff,  inas-' 
flmch  as  the  tide  of  the  lessors  of  the  plaintiff,  as  set  out  in 
the  declaration,  was  merely  a  joint  tenancy  in  three,  and 
the  action  was  foimded  on  their  joint  demise  alone.    They 
could,  therefore,  only  avail  themselves  of  a  tide  in  their 
aeiii^eral  and  respective  interests  of  joint  tenants,  and  not  of 
any  divisible  estate,  or  a  tenancy  in  common,  or  a  right 

(a)  See  7  B.  Moore,  296. 
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TtBiMmg  from  the  marriage,  as  ibe  dcdfegacidn  dh>  not 
ChMviprpa     state  that  Thomas  demised  ki  right  of  hb  vAft,  but  the 
WooiwQoiK    demise  is  stated  to  be  by  him  and  his  wife  generally.     So, 
the  attornment  cannot  support  the  avowries  or  aid  ihit  de- 
fendants, whether  it  be  taken  per  se,  or  oonnacted  with 
the  declaration  in  ejectment,  as  it  was  made  by  the  plain- 
tiff to  WooMmue^  Tkomdt,  and  Ann  hia  wife,  witkdut 
stating  the  interest  ia  TAomas  to  be  in  right  9f  hk  wUK.' 
The  attornment  must  therefore  be  considered  as  bwringt 
bieeQ  made;  to  three  joint  tenant  in  their  iiidiTi4tial  and 
subrtantiTe  rights  and  characters  ma  suob;  and  there  ia  no^ 
avowry  for  a  joint  tenancy  in  three,  for  the  fast  an^MK- 
cood  are  fov  a  joint  tenancy  in  two  partiee  only,  and  the 
hat  abewa  that  the  interest  of  one  of  such  parties  waa  m^ 
right  of  his^ife,  which  ri^t  did  not  appeaf  on  the  fiM» 
<tf  die  declaration  or  die  attornment,  and  there  is,  oonae- 
quendy,  a  variance  between  the  avowries  as  pleaded,  and 
the  proof  adduced  in  their  support.   Although^  on  the  fotm* 
er  argument  of  this  case,  the  Court  intimated  a  strong  opin- 
ion that  the  avowries  mi^t  be  supported,  as  it  was  suffi- 
cient to  state  the  d^nise  and  attormnent  according  to  the 
legal  efiect;  yet,  aa  neither  of  the  avowries  sbewa  die  in^ 
terest  in  the  estate  to  be  in  all  the  three  defendants^  eidMnr' 
as  joint  tenants  or  tenants  in  common  in  three  midivide4^ 
shares,  or  in  27ioma«  as  well  as  his  wife,  but  only  in  him  iki« 
right  of  his  wife,  they  cannot  be  supported*    R  is  tme^  thsl^ 
\siAnuML^^RBwnilt{fi)y  where,  in  an  action  of  coveoanton^n. 
lease  for  not  lepairing,  the  instrument  was  described  kn^the- 
declaration  to  have  been  made  between  the  lessor  and  lessee^- 
and  on  its  bemg  produced  in  evidence,  it  appeared  to  kafte^ 
been  made  between  the  lessor  and  his  wife  of  the  one  pasiy^ 
and  the  lessee  of  the  oth»;  it  was  held  to  be  no  variance^  nlK- 
though  the  premises  demised  were  the  property  of  the  isilb- 
before  marriage,  as  the  covenant,  i)eing  made  after  niAr^ 

(6)  4  B.  Moors,  66.  &  C  1  BhkL  &  Bbg.  443. 
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Ae  InuiMuid  done,  mad  opemring  to  his  adrantagi^    SO|     dKATnoK 

in  A'oo^A  y.  Wyard  (a),  where  a  party  being  seiBtd  in  fte^    wooDBonn. 

made  a  lease  for  years  to  the  defendant^  and  afterwards  con- 

i«jal  tiie  reversion  to  the  plaintiff  and  Us  wifc  in  fi^,  and 

4i»  Jffendani;  attomtid,  Che  lease  expired,  and  the  kusbandt 

attto  faffouglkt  an  action  of  debt  for  rent  in  atfiear;  it 

vaa  Ud  that  it  waa  wen  brottgU^  as  hia  suing  akine  wait 

MCiftmgavd  of  hiB  estate  with  his  wife,  bat  of  the  rent 

fttba  recoverd  by  him,  and  to  which  he  alone  was  enti-* 

deA.    And  bkPiarryy.  Bindie{b),  a  joint  demise  by  a 

haahand  seised  in  right  of  his  wife,  and  his  wife,  waa 

hsU  Urn  be  dispzDYed  by  eridence  of  a  receipt  for  rent 

9MB  by  die  husband  only.    But  the  true  distinction  ia 

brtpsen  an  action  founded  on  a  contract,  eis.  sudi  aa 

eBfcnant  or  debt^  and  an  action  of  replevin  grounded 

onadistseia  for  rent,  as  being  incident  to  the  rerersioiK 

bithe  latter  case,  the  remedy  must  be  altogether  consist^ 

eat  with  snch  reversionary  interest ;  and  the  avowry  or 

cofmsanee  miisi  shew  with  the  gieatest  clearness  and 

psirisian  in  whan  anoh  ioteresi  ia  vested,  so  as  to  enable 

tbe  pas^  to  distrain;  and  the  case  of  PuUen  v.  Palmer{e}, 

is  decisivti  to  shew,  UmA  although  one  joint  tenant  may 

disft>sie^h(S  cannot  avow  alone,  and  a  distress  can  only  be 

nude  by  the  person  bavmg  the  reversion.    In  Coie  lAt^ 

tktm{d^  the  distinction  is  thus  laid  down»  ms«  that  if  two 

teaanta  in  coanaon  make  a  lease  of  diair  tenementa  toam>» 

thntfor  a  term  of  yearsv  rendering  to  them  a  tertain  venti 

ynody  dnring  the  termi.  if  the  rent  be  behind,  the  tenants. 

in  casamen  shall  have  aa  action  af  ddbt  against  Ae  lessee^ 

snd  not  diveas  actions,  for  that  tibe  action  is  in  the  pexeon^ 

sky  r  but  ihatin  an  avowry  for  the  said  rent,  they  ought 

tn aever ,  for  this  is  in  the  realty.    So  here,  aa  therent ia  in^ 

(«)  2  Balst.  233.  (e)  3  Salk.  207- 

(¥i  2  Tsimk  IBO.  {d)  St.  316,  317-  \^  b. 
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-l^^r      cident  to  the  reyersion  and  savdurs  of  the  realty;  the  entire 
G&AVENOft     interests  of  the  three  defendants  should  have  been  stated 
WooDHouiB*    and  set  out  in  the  avowries. 

'  Mr.  Serjeant  Bosanquet^  contra. — ^The  point  to  which 
the  present  argument  has  been  confined,  was  most  pru* 
dently  abandoned  when  this  case  was  previously  befoie 
the  Court.  In  WUe  v.  Bellent  (a),  where  the  defendant 
avowed  for  rent  due  to  him  and  his  wife  in  right  of  his 
wife,  and  after  verdict  for  him,  it  was  moved  in  arrest  irf 
judgment,  that  he  had  avowed  alone,  and  had  not  joined 
his  wife,  yet  it  was  adjudged  that  the  avowry  was  good,' 
as  he  averred  the  life  of  his  wife,  and  that  the  distress' 
was  well  taken,  and  the  rent  due  to  him.  And  althoagh 
in  JRolle's  Abridgment  (b),  the  authority  of  that  case  was* 
doubted;  yet,  in  Osborne  v«  ffalleeden  (c),  Mr.  Justice 
Tudsden  said,  *'  that  it  might  have  been  Rolle's  opinion 
when  he  was  a  student,  yet  that  his  private  opinion  must 
not  warrant  or  control  the  Court ;  and  that  it  had  been 
adjudged,  that  the  husband  alone  may  avow  in  right  of  his* 
wife.  Although  in  Pullen  v.  Palmer  (d)  it  was  held,  that 
one  joint  tenant  may  distrain,  but  cannot  avow  alone;  yet 
the  Court  there  held,  that  the  husband  might  distrain  for 
rent  due  to  his  wife,  and  avow  for  it  alone,  because  the  right 
of  the  rent  due  is  in  him  alone ;  and  the  case  of  BowUe  v. 
Poore  (e),  is  referred  to  in  support  of  that  position.  With' 
respect  to  the  SI  7th  section  cited  from  Littleton^  it  does  not 
appear  to  have  been  originally  in  the  text ;  and  Lord  Coke,' 
in  commenting  on  it,  observes,  that,  it  being  an  addition,, 
albeit  it  was  consonant  to  law,  yet  he  omitted  it;  and  in' 
Har grave  and  Butler's  15th  edition  it  is  stated,  that  no 
part  of  that  section  was  in  Lettou  and  Mechlima,  nor  the 
Rohan   edition.      On  the  authority,  therefore,    of  the 


(a)  Gro.  Jac.  442.  (&)  Vol  I.  page  318.  (c)  1  Mod.  27a 

id)  3  Salk.  207.  (e)  Cro.  Jac.  282. 
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ciiM  in  Crake  Jamet,  and  particulariy  that  of  PuUeni.       j^^ 
Palmer  in  Salkeid,  it  is  quite  dear  Aat  a  husband  may      OEAvairm 
mnr  in  his  own  name  for  rent  due  in  right  of  his  wife,    Wooraoosi. 
and  if  so,  the  second  avowry  in  this  case  is  not  only  firee 
if  idl  olqectioD,  hut  fully  supported  by  the  dechuration  in 
qccUnuit  and  subsequent  attornment  by  the  plaintiff. 

Loid  Chief  Justice  Best. — I  am  of  opinion  that  there 
ii  flo  variance  between  the  avowries  as  pleaded  by  the  de- 
fendants, and  the  proof  adduced  at  the  trial  in  support  of 
diem;  the  two  first  appear  to  have  been  made  by  two  de- 
imdants  in  replevin,yfrsl,  by  fFoodkauee  and  Thomas  for 
seien  years'  rent  due  to  them  from  the  plaintiff  as  tenant 
l9tlicm;  and  fecondyf^,  by  ^oocUoiMtf  and  TAofMos,  in  their 
own  right,  for  rent  due  to  them  from  the  plaintiff  as  tenant 
tf  Ae  premises  generally :  so  that  under  that  avowry  they 
desriy  insist  that  the  plaintiff  hdd  the  premises  in  ques- 
Hm  as  tenant  under  them.    It  has  been  said,  however,  that 
Ibmof  had  no  interest  in  himself,  but  that  whatever  in- 
ieiest  he  had  was  in  right  of  hb  wife,  or  that,  according  to 
Ihe  tenna  of  the  attornment,  the  wife  had  such  an  indepen- 
dentinterest  as  ought  to  have  been  stated  on  the  hce  of  the 
srowiies;  but  it  is  not  necessary  to  set  out  the  interest  of 
die  wife  according  to  the  cases  of  Osborne  v.  WaUeeden, 
Wise  V.  BeUenif  and  Bowles  v.  Poors,  from  which  it  ap- 
pears, that  as  the  husband  may  sue  alone  for  a  breach  of  a 
oovenant  made  to  himself  and  his  wife,  so  he  may  avow  in 
Us  own  name  for  rent  due  to  him  in  right  of  his  wife,  with- 
out making  her  a  party.    We  must  then  see  whether  the 
fanise  as  stated  in  the  declaration  of  ejectment,  and  the 
mbaeqnent  attornment  by  the  plaintiff,  are  sufficient  to 
npport  the  avowries.    The  declaration  states  the  demise 
to  have  been  made  by  Edward  Woodhouse,  James  Thomas, 
and  Arm  his  wife ;  the  interest  of  Thomas  is  therefore  stated 
to  be  in  her  right;  and  if  so,  he  may  avow  as  for  rent  due 
tohimselfl    The  plaintiff  has  admitted  by  his  attornment 
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that  lie  field  as  fenant  under  the  lessonr  ot  tbe  plasntiff  nt 
ejectiiieiit^  rar*  Wbodhauae^  Thoma9yK[)XJiiiitt\M  wifliVo^ 
WoMwovf ft  lands  ealled  the  Parks y  situate  in  the  county  of  Herefo^d^ 
at  the  yearly  rent  of  TO/.,  and  Woodhotue  aiid  TAomoa 
havings  avowed  ifbr  rent  due  to  them  from  tiie^  plaintiff  aa 
tenant  of  the  premises,  the  avowry  by  tfie  latter*  indttiea 
any  interest  he  might  have  in  right  of  his  wife,  and  is  con- 
sequently proved  By  die  attomtnent;  It  n  »^  necCMary 
to  consider  tli6  efi^ot  of  the  will,  oi*  to  f^ut  ally  cottstme* 
tk>n  up<m  tt,  although  it  formd  psot  of  the  eAm ;  ridf  i#if 
iteeessary*  t<^  mpAige  ir^  It  i$  sttttdenl  tc^iM^,  tSiair  dftt 
plaintiff  by  &is  atMrttthent  hfts  M»iit«ed  thdTh^  held^Jlf^ 
laddtf  as  tenant  trndev  tile  defendants^  ilr  jeiht-telMiit^^  iltid 
it  iff  quk^ dtfair  tbata  tMecM  catmc^  be  {^etmitled  to^did- 
ptitief  hi^  landldrd'a  tkle  to  eenfer  possesion  at  the  ti^ie  of 
the  dMdse,  B€Oorditig  to  the  decision  we  yesteria^  easM 
i»^ki  the  easet  of  Jachtfrne  v.  iShmme,  And^ii  is^^equaS^ 
clear,  that  the  plafaniff  as  tenant  \n  in  justice  bMnd  td  fiif 
bis  rent  to  some  person,  and  ai»  I^  cannot  discover  my  Wl¥- 
aiiee  betreen^tbe  avowries- andf  pro€^f  addtiee^  in  suppMt 
of  th€»n,  or  tiiat  diey  arc^  ntconsistent  wiA  the  jtistii^e'  of 
die  case,  I  am  of  opinion  that  the  defenda(nts^  a«e  tth 
Htted  to  judgment.' 

Mn  Jnstiee  1?Ai»^-^If  If  artt^  n^essa^  to  d^d'fe 
whether  tlie  defendants  to^k-  Bti  tiefnants-  in  common  ct 
joint-tenants  under  Ae  wiU  of  James  JFbddkouse,  it  might 
deserve  great  consideration ;  but  I  altogether  abstain  froin 
eiten  iiitimadng  m  opition  on  that  pcmit,  as  F  enCirdy 
rely-  <m  the  authority  of  the  cases  cited  by  my  broths 
Boeanquei  in  the  course  of  his  argument,  and  which  estab- 
lish the  principle  that  a  husband  may  avow  in  his  own  name 
Iftlrrtot  diifein  right  of  his  wife?  and  if  so  the  second  aVoiK 
ry  is  atall  events  snpportfed  by  the  declaration  in  ejectment 
efcnid  subsequent  attornment  by  the  plaihtiff.  A-  difficulty  *l 
first  presented  ittelf  to  my  mind,  that  although  a  hnslMuid 
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miglit  declare  in  corenant  witbout  joiniiig  hit  wife,  yet 

imt  he  oosld  -not  distrain  in  his  own  name  for  vent  doe  in 

bar  right,  faut  die  authorities  in  Crake  Jmmm  and  the  first 

M§4§ru  JB^)ort$f  as  well  as  the  later  case  of  PutUm  ▼. 

Mbnar,  where  Losd  Chief  Justice  Holi  and  thiT  rest  of 

&e  Court  heldy  that  the  husband  i^ght  distrain  for  vent 

doe  to  his  wife,  and  avow  for  it  alone>  because  the  right 

eClhe  rent  due  is  in  him  alone^  has  completelj  removed 

dist  doobt.     I  am  therefore  of  opinion,  that  the  second 

STOwry  is  at  all  events  supported  by  the  declaration  in 

qectnent  and  attornment  by  the  phdntiiF;  and  more  par- 

tieidHtfy  so,  as  Thomoi  had  a  right  to  avow  in  bis  own 

lune,  lor  rent  due  in  right  of  his  wife. 
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Xr.  Justice  Bvrrough. — I  never  entertained  the  sliglii- 
ei(  doubt  hot  that  the  avowries  were  supported  by  the 
Msntion  in  ejectment  and  subsequent  attornment  by 
^  plakitiff;  al  all  events  the  second  avowry  is  sufficient, 
tad  Ae  defendants  are  consequently  entitled  to  judgment 
OS  thaft  avowry ;  and  if  so,  the  verdict  found  for  them  must 
stmdiaBd  die  rule  for  the  new  trial  be  discharged. 

Judgment  lor  the  defendants  accordingly. 


In  re  Garbutt. 


U 


Tuetdey, 
Me^  ISlA. 

R.  Serjeant  Peake  moved  for  a  rule  calling  on  Mr.     The  Courtr*- 
wbutt,  an  attorney  of  this  Court,  to  shew  cause  why  he  an  Mconwy  off 
shoiOd  not  be  struck  off  the  roll,  on  the  ground  thai  he  ^^''^ 
iiad  allovped  another  to  practisa  in  his  name,  and  that  itttedikafts 

^  penoft  wlio  luid 

lat€lyb«nMi 
M,  and  who  lifed  at  a  town  eight  miles  dittant  from  the  refidcuce  of  the  attorney,  sad  eanfed 
SI  MuiM  at  an  oSk^  over  the  door  of  which  wae  wriaen  the  altetney'f  nwie,  bat  that  he  oidy 
■ttMdtd  on  v>srhei-day%  and  then  transacted  all  his  boitnetf  •(  fu>  inn; — on  flie  ^rmnid'dMtit 
iMi  hsve  beta  Aewn  that  snch  pennn  aMher  partidyatcd  1^  thv  ptofitf  or  eanii^  dh  •boii- 
>ai  (M  hb  Sim  aeeouAt 
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Garbvtt. 


188^  such  person  might  be  committed  to  the  Fleet 
In  re  He  founded  his  motion  on  an  affidavit 'that  Oarbutt  resided 
at  Tamif  in  Yorkshire ^  and  had  two  clerks  there;  that 
he  also  had  an  office  at  Stokesley,  about  eight  miles  distant 
from  Thrm,  where  a  person  by  the  name  of  Palmer,  who 
had.  been  lately  Qarbutfs  clerk j  resided  and  carried  on  bu- 
siness in  the  name  of  Cfarbuti^  whose  name  was  over  the 
office  door^  but  thathe  only  attended  at  Stokeskyon  market? 
'  days,  and  then  transacted  all  his  business  at  an  inn« 

The  Court  observed,  that  although  this  was  a  most  im- 
proper practice,  yet,  that  it  must  be  shewn  that  Palmer 
either  participated  in  the  profits  or  acted  for  himself 
That  the  statute  (a)  was  highly  penal,  and  that  for  any 
thing  that  appeared  on  the  face  of  the  affidavit  he  might 
still  act  in  the  capacity  of  clerk  to  his  principal ;  and  that 
it  was  no  uncommon  practice  for  attomies  in  the  countiy 
to  reside  at  one  place,  and  attend  an  adjacent  town  on 
market-days,  where,  if  they  had  no  office,  they  usually 
transacted  their  business  at  an  inn.  At  all  events,  the  affir 
davit  was  not  sufficient  to  induce  the  Court  to  interfere. , . 

The  learned  Serjeant  therefore  took  nothing  by  his  mo- 
tion (A). 

(a)  22  Geo.  2,  c  46,  8.  1 1 .  7  B.  Moore,  237.   In  re  Jmekmm^ 

(b)  See  Hopkinsan  v.  Smitk,      1  Barn.  &  Crew.  270. 


^"^"^I^*  Holmes  r.  Holmes.  .^ 

Whan  in  an  J.  HIS  was  an  action  on  the  case  for  the  disturbance  of  a 

eaMito^neofcr  ^*^^  comrse,  and  in  which  there  had  been  a  view  by  m 

^232^j^  special  jury,  but  the  cause  was  ultimately  referred;  and 

frater  eowrie,  the  arbitrator  awarded  that  each  party  should  pay  hia 

^tara  had  batn 

a  view  by  a  i^edal  jiiry»  and  the  Prothonotary,  on  taxation,  allowed  the  plaintiff  die  expcneea  of 
pwpiring  cartalo  plant: — Held,  that  he  wai  right  in  so  doing,  as  they  ware  necessary  fiir  the  ia* 
miMtlon  of  the  Judge  and  jnry. 
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own  costs.  The  Prothonotary  in  his  taxation  allowed  the 
phnitiff  a  portion  of  the  expences  of  preparing  certain 
plans,  which  would  have  been  necessary  for  the  informa- 
tion of  the  Judge  and  jury,  in  case  the  trial  had  been 
proceeded  with* 

Mr.  Serjeant  Toddy ,  now  appUed  for  a  rule  nisi  for  the 
PxothQpotary  to. review  his  taxation;  and  submitted,  that 
akhougfa  the  plans  might  have  been  necessary  in  case  the 
CBiue  had  been  proceeded  with,  yet,  as  no  use  whatever 
had  been  made  of  them,  the  expences  of  preparing  them 
ihonld  not  have  been  allowed. 

But  the  Court  held,  that  the  Prothonotary  had  exer- 
died  a  sound  discretion  in  allowing  them,  and  that  what- 
eror  expence  a  party  had  been  fairly  put  to,  should  be  al- 
lowed him ;  and  that  if  the  cause  had  been  proceeded  with, 
the  plans  in  question  wo^ld  have  been  highly  useful  for 
the  information  of  the  Court  and  jury. 

The  learned  Serjeant  therefore  took  nothing  by  this 

motion. 

Mr.  Serjeant  Faughan  was  to  have  shewn  cause  in  the 

first  instance. 
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18M. 


Day  and  Others  v.  Nix. 


Wednaduy, 
May  I9M. 

This  was  an  action  of  assumpsit  by  the  plaintiffs  as  hold-  A  partial  fcitare 
era,  against  the  defendant  as  maker  ot  a  promissory  for  a  promiMory 
note  for  20/.,  dated  the  \9t\i  August,  1820.    Plea— Mm  Ho^S^HT" 

lijlfcrtfil  on  tiiat  account  is  matter  not  of  definite  codiputation,  but  of  unliquidated  dasitfti; 
^'wjiera  a  note  was  given  fbr  the  ptuntiA'  diiclodng  to  the  defendant  an  improvement  in  cer- 
Mf!  I— ihiiinij:  which  tamed  ont  to  be  leif  beneficial  than  was  anticipated  by  the  parties. 
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fm  r.  Riehardmn  (a)  Lord  EUenbarough  held,   tliat       J|^ 

tiioii^5  where  the  consideration  of  a  bill  of  exchange  fails 

entirely,  this  will  be  a  sufficient  defence  to  an  action  upon 

it  by  the  original  party,  it  is  no  defence  to  such  action,  that 

die  consideration  faik  partially ;  but  that,  under  siich  cir- 

cmiistances,  the  girer  of  the  bill  must  take  his  remedy  by 

an  action  against  the  person  to  whom  it  was  given.     So 

bore,  as  it  was  proved  that  the  defendant  might  have  de- 

rired  some  benefit  from  the  plainti£Es'  disclosure,  they 

were  eatitled  to  a  verdict  for  the  whole  amount  of  the 

note,  leaving  the  defendant  to  his  cross  action ;  as  the 

funtmm  to  be  deducted  on  account  of  the  partial  failure 

of  the  consideration  is  not  of  definite  computation,  but  of 

rniKquidated  damages. 

Rule  discharged. 

(•)  1  Cump.  40  a.  See  also  Tye  w,  Cho^ne,  2  Camp.  346, 
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WednadM, 
Bane  r.  Methuen  and  two  Others.  ^«y  W*. 

XHis  was   an  action  of  trespass,  and  brought  against   ifanactof  par- 
the  defendants,  (two  magistrates  and  a  consteble),  for  an  ]jJJ|JS^e*of  the* 
asiault  and  false  imprisonment.     The  first  count  of  the  ^^^^^^","^^7. 
declaration  stated,  that  the  defendants  assaulted  the  plain-  fence,  it  impU- 
tiff  and  imprisoned  him,  and  caused  him  to  be  detained  y^^g^  to  g^ij^e 
in  prison  for  a  long  space  of  time ;  and  the  second  count  ^^^^riU^be- 
was  for  a  common  assault.     Plea — Not  guilty.  for*  him  «ny 

— ,  person  charged 

At  the  trial,  before  Mr.,  now  Lord  Chief  Justice  Best,  with  luch  of- 
at  the  last  Summer  Assizes  for  Wiltshire,  the  plaintiff  [S^^^P- 
BTOved  that  a  notice  of  action  had  been  duly  served  on  the  *y  neglected  to 

*^  "^  .  attend  a  ium- 

two  defendants,  as  magistrates  of  that  county,  as  required  mom  granted 
by  statute,  and  his  apprehension  and  imprisonment.  charged  with  an 

offence  under 
Che  nalidoiii  treipawaet,  1  Gm.  4,  c.  56:— Held,  that  he  might  istue  hit  warrant  to  apprehend 
bring  nicfa  party  before  hhn  to  answer  the  charge,  although  it  was  touted  that  he  had  no  po^- 


bring  such  party 
«T  to  do  so  nntfl  after  conffetion. 

VOL.  IXm 
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}?^  For  the  defisndants,  the  following  warrant  was  ghren  in 

evidence : 

''  County  of  Wilts,  to  wit.  To  the  constables  of  Catih 
Combe  in  the  said  county ,  and  to  all  other  constables, 
tithing-men^  and  others  whom  it  may  concern. 

''  Forasmuch,  as  William  Taylor  of  the  parish  of  Casik 
Comheia  the  said  county »  shopkeeper,  hath  this  day  made 
information  and  complaint  upon  oath  before  us,  two  of  his 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  countyf 
that  he  hath  good  cause  to  suspect,  and  doth  suspect,  that 
William  Bane,  late  of  Castle  Combe  in  the  said  oonnty, 
saddler,  did,  on  Thursday  the  6th  of  February  last,  wil- 
fully and  maliciously  break  the  windows  of  an  uninhabited 
dwelling-house  in  the  said  parish  of  Castle  Combe,  the 
property  of  the  said  William  Taylor,  by  shooting  at  the 
same  with  a  gun;  and  the  said  William  Bane  hamnff  been 
duly  summoned  to  appear  before  us  to  answer  the  said 
complaint,  hath  neglected  so  to  do:  these  are,  therefore, 
to  command  you  in  his  Majesty's  name  to  apprehend  and 
bring  before  us,  or  some  other  of  his  Majesty's  Justices  of 
the  Peace  for  the  said  county,  as  shall  be  assembled  at  the 
petty  sessions,  to  be  holden  at  the  JUethuen  Arms  in  Cbr- 
sham,  in  the  said  county,  the  said  William  Bane,  on  Wed- 
nesday, the  19th  of  the  present  month,  to  answer  unto  the 
said  complaint,  and  to  be  further  dealt  with  according 
to  law.  Herein  fail  you  not  Griven  under  our  hands 
and  seals  the  6th  day  of  March,  18SS. 

**  Signed,  &c,- 

It  was  dien  proved,  that  the  plaintiff  had  been  served 
with  a  summons  to  appear  before  the  ma^trates,  pre- 
viously to  the  above  warrant  being  granted,  but  that  be 
had  neglected  to  do  so,  nor  did  he  offer  any  excuse  for  }fh 
non-attendance ;  and  on  his  being  brought  up  imder  the 
warrant,  and  it  having  been  proved  that  he  had  shot'  at 
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and  broke  Tm^lor'M  windowi  as  therein  stated^  he  was  con-       ,  18g4» 
ncted  m  (he  sum  of  1/.  9f.  under  the  malicious  trespass  act, 
1  Geo.  4ff  c.  56L — Under  these  circumstances,  his  Lordship 
WIS  of  opinion,  that  as  the  plaintiff  had  neglected  to  at- 
-  tend  the  summons  in  the  first  instance,  and  as  the  ma- 
gistrates were  authorised  to  convict  him  on  ex  parte 
tnifisnoe  and  the  information  made  to  them  at  the  time  of 
grantii^  the  warrant,  that  they  were  empowered  to  bring 
him  before  them  previouslj  to  such  conviction.    And 
be  leCened  to  H0wkMs  Pleas  of  the  Crown  (a),  where 
it  is  kid  ^Qvn  to  he  clear,  that  ^'  wherever  a  statute  gives 
to  axgr  one  Justice  of  Peace  a  jurisdiction  over  any  offence, 
or  a  poprer  to  require  any  person  to  do  a  certain  thing  or- 
drnd  by  such  atatote,  it  impliedly  gives  a  power  to  ^very 
flidi  Justice  to  make  out  a  warrant  to  bring  before  him 
ttj  pesBOQ  aocuaed  of  such  oflfence,  or  compellable  to  do 
the  thmg  ordained  by  such  statute : "  and  in  12  Rep.  {b)  it 
wu  lesohred,  that  as  the  statute  7  Jac.  1,  c.  6,  gave  power 
to  tvo  Justices  of  Peace  to  require  any  person  to  take  the 
<Mitbof  aUegtOBce,  the  law  implicit^  gave  them'power  to 
sike  a  warrant  to  have  the  body  before  them,  for  quando 
kfeUjuidaHcuiconcedity  conceditur  et  id  sine  quo  res 
qua  esse  nan  potest^    A  nonsuit  was  accordingly  direct- 
ed to  be  entered,  but  leave  was  given  the  plaintiff*  to  move 
to  set  it  aside,  and  that  instead  thereof  a  verdict  might  be 
entered  for  him  for  40^.,  in  case  the  Ckmrt  should  be  of 
opnion  that  the  defendants  were  not  authorised  in  having 
bini  brought  before  them  under  the  warrant  in  question. 

Mr.  Serjeant  Fisug/ion  having  in  the  last  Michaelmas 
Tenn  aecoardiiigly  obtained  a  rule  nisi,  on  the  ground  that 
diere  was  no  clause  in  the  statute  1  Oeo.  4,  to  empower  the 
magistrates  to  iftsue  a  warrant  for  the  apprehension  of  the 
phmtifftintil  after  conviction: 

(«)  Book  11.  c.  13,  8.  15.  {h)  Page  131. 

m2 
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Mr.  Serjeant  Pell  and  Mr.  Serjeant  Bosanquet  now  * 
shewed  cause,  and  submitted,  that  it  was  an  established 
principle,  that  where  a  Justice  of  Peace  has  authority  over 
an  ofTence,  and  issues  a  summons  to  bring  the  ofTending 
party  before  him  for  a  breach  of  the  peace,  and  he  neg- 
lects or  refuses  to  attend  such  summons,  the  magistrate 
on  proof  of  its  having  been  served  on  him,  may  issue  his 
warrant  to  bring  the  party  before  him.  Independently  of 
this  general  rule,  the  statute  in  question,  which  was  passed 
for  the  summary  punishment  of  persons  wilfully  or  mail- 
ciously  damaging  or  committing  trespasses  on  public  or 
private  property,  authorised  the  defendants,  as  magis- 
trates, to  issue  their  warrant  to  apprehend  the  plaintiff 
and  bring  him  before  them;  for,  by  the  first  section  it  b 
enacted,  that ''  if  any  person  shall  wilfully  or  maliciously  do 
or  commit  any  damage  to  or  upon  any  building,  &c.  and 
shall  be  thereof  convicted  within  four  calendar  months  next 
afler  the  committing  of  such  injury,  before  any  Justice  of 
the  Peace  for  the  town  or  place  where  such  offence  shall  have 
been  committed,  every  person  so  offending,  and  being  there- 
of convicted,  shall  pay  to  the  person  aggrieved,  such  a  sum 
as. shall  appear  to  such  Justice  to  be  a  reasonable  satisfac- 
tion and  compensation  for  the  damage  or  injury  commit- 
ted, not  exceeding  the  sum  of  51,,  and  in  de&ult  of  pay- 
ment, immediately,  or  within  such  time  as  the  Justice  shall 
appoint  at  the  time  of  conviction,  such  Justice  may  commit 
such  offender  to  the  house  of  correction,  there  to  be  kept 
to  hard  labour  for  any  time  not  exceeding  three  calendar 
inonths.*'  And  the  form  of  the  conviction,  as  set  out  in  the 
4th  section  of  the  statute,  is  conclusive  to  shew,  that  th^ 
offending  party  must  be  before  the  magistrate  at  the  time^ 
of  the  conviction,  and  if  such  party  refuses  to  attend  ^Qim 
summons,  a  warrant  may  be  issued  for  his  apprehensiorm 
previously  to  the  conviction.  And  in  Chettot/ncTs  Stg^^ 
plement  to  the  2Sd  edition  o/Bum^s  Justice  (a),  the  fonsm 

(«)  Pai^e  558. 
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of  the  warrant  to  apprehend  on  an  information  for  a  wilful       J^t. 
trespaaa  is  given,  as  referring  to  the  Ist  section  of  the 
act  (a).    But,  independently  of  this,  the  3d  section  empow- 
ers constables  to  apprehend  offenders  without  any  war- 
rant, and  take  them  before  a  Justice  of  the  Peace,  who 
may  proceed  with  respect  to  them  as  directed  by  the  act ; 
and  here,  the  plaintiff  was  not  only  sworn  to  have  commit- 
ted die  offence  with  which  he  was  charged,  but  he  was  ulti- 
mately convicted  upon  it.    Even  supposing  the  statute  to 
be  out  of  the  question,  the  defendants  had  a  general  authori- 
ty Tested  in  them  as  magistrates,  to  cause  the  plaintiff  to  be 
apprehended;  for,  in  the  case  of  The  Queen  v.  Siny^son, 
Mr.  Justice  Eyre  said  (i),  "  It  is  the  duty  of  a  party  sum- 
moned to  attend  his  time  and  place.     In  informations  and 
indictments,  no  judgment  can  be  given,  unless  the  defend- 
ant appears.    The  defendant  may  indeed  have  judgment 
of  outlawry  passed  against  him;  but  that  is  for  his  con- 
tempt in  not  appearing.    And  if  the  Judges  of  superior 
Courts  cannot  proceed  to  judgment,  unless  the  defendant 
appears,  a  fortiori,  Justices  of  Peace  cannot     Some  acts 
of  parliament  indeed  give  Justices  of  Peace  a  power  of  pro- 
ceeding upon  default;   but  exceptio  probat  regulam  in 
fthu  non  exceptis.    It  seems  to  me,  therefore,  that  the 
party  should  have  been  apprehended  by  warrant."    Al- 
tbough,  in  Shergold  v.  HoUoway  (c)  it  was  resolved,  that  a 
magistate  has  no  power  to  grant  a  warrant  to  apprehend  a 
party,  and  that  he  can  only  issue  a  summons  ^  yet  there 
the  question  arose  on  a  civil  contract  as  to  the  payment  of 
wages;  and  the  statute  5  Eliz.  c.  4,  did  not  expressly  em- 
power Justices  of  the  Peace  to  order  the  payment  of  wages. 
So,  although  in  Hill  v.  Bateman  (d)  it  was  held,  that  in  an 
action  against  a  magistrate  for  a  commitment,  he  must  shew 
the  regularity  of  his  conviction,  yet  there  the  magistrate  com- 

(a)  Mr.  Cheiwynd  was  the  framer  of  the  act. 
(6)  10  Mod.  260.  (c)  2  Str.  1002.  (d)  1  Str.  71 1. 
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mitted  the  party  in  the  first  instance,  without  previously 
attempting  to  levy  a  penalty  incurred  by  him,  by  a  dii-^ 
tress,  and  which  ought  to  have  been  done.  On  these 
grounds  the  plaintiff  was  most  properly  nonsuited. 

Mr.  Seijeant  Vaughan  in  support  of  the  rule,  admitted, 
that  it  now  appeared  to  him  that  the  magistrates  had  juris- 
diction to  apprehend  the  plaintiff  and  bring  him  before 
them  by  the  provisions  of  the  statute  1  Geo,  4,  and  the  rule 
was  accordingly 

Dischai^ed. 


Tkwrtday, 
May  tOlA. 

A  way  of  neces- 
lity  is  ooly  com- 
meiuurate  with 
the  existence  of 
such  necessity, 
and  when  such 
necessity  ceases, 
the  right  of  way 
also  ceases : — 
Where,  there- 
fore, a  party 
had  a  way  of 
necessity  over 
the  lands  of  ano- 
ther, such  way 
ceases  to  exist 
on  his  being  able 
to  approach  and 
occupy  the  land 
for  which  such 
way  was  used, 
by  pasdng  over 
his  own  soiL 


Holmes  r.  Goring. 
Same  v.  Elliott. 

JL  hese  were  actions  of  trespass,  and  brought  against  the 
defendants,  for  having,  on  the  1st  September ^  1820,  and 
divers  other  subsequent  days,  broken  and  entered  the  plain- 
tiff's  close  at  LytmsteTy  otherwise  Leominster^  in  Sussex, 
and  forced  and  broken  open  his  gate  and  its  fastenings. 

The  defendant  Goring  pleadedt^rst,  not  guilty ;  on  which 
issue  was  joined.  Secondly ,  a  right  of  way  of  necessity, 
alleging  that  the  close  in  which,  &c.,  together  with  a  cer- 
tain other  close  adjoining  on  the  east,  did  lie  between  two 
other  closes  belonging  to  the  defendant,  in  the  occupation 
of  William  Elliott  as  his  tenant ;  and  that  the  defendant, 
at  the  time  of  the  conveyance  afterwards  stated,  was  seis- 
ed of  all  the  four  closes ;  and  that  he  on  the  7th  October, 
1801,  enfeoffed  George  Duke  of  the  said  close  in  whichf 
&c.  and  the  said  other  close  adjoining  thereto  on  the  east; 
and  that,  at  the  time  of  the  feoffinent,  the  defendant  had 
no  other  way  to  one  of  the  said  closes  in  the  occupation  of 
Elliott f  but  over  the  said  close  in  which,  &c.  and  the  said 
other  close  adjoining  thereto  on  the  east,  and  was  there- 
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fete  mitided  to,  and  still  of  right  ought  to  have  for  hfaii-       ^]|ft^ 
tdf  and  tenants  a  convenient  and  necessary  way  thereto, 
over  the  said  close  in  which,  ftc*  and  that,  in  the  exercise 
ditteof,  he  committed  the  said  supposed  trespasses.     And 
lirt^,  a  r^;fat  of  way  by  non-existing  grant. 

Replication  to  the  second  plea,  after  protesting  against  its 
ssAdency; — that,  the  defendant  necessarily  had  not,  and 
of  li^t  ought  not  to  have  had,  and  still  of  right  oughtnotto 
hsfeAr  himself  and  tenants  such  convenient  and  necessary 
way  ss  in  the  said  second  plea  mentioned,  in  manner  and 
bm  in  that  plea  alleged :  and  the  replication  to  the  last 
pka  denied  the  supposed  deed  of  grant.  The  plaintiff  also 
Bttde  a  new  assignment. 

Issue  was  joined  on  the  above  replications  to  the  special 
pku,  and  also  upon  a  plea  of  not  guilty  to  the  trespasses 
setly  assigned. 

These  issues  came  on  to  be  tried  before  Mr.  Baron  Wood 
nia  special  jury,  at  the  SuMsex  Spring  Assises,  1822,  when 
•  verdict  was  found  for  the  plaintiff  on  the  issues  joined  on 
Uieideaof  not  guilty  to  the  declaration*  and  on  the  replica- 
toto  the  third  plea,  with  one  shilling  damages ;  and  for  the 
defieadants  on  the  issue  on  the  plea  of  not  guilty  to  the  new 
urigament,  and  on  the  replication  to  the  second  plea,  sub- 
j^to  the  opinion  of  the  Court,  on  a  case  of  which  the  fol* 
Wmg  is  the  substance : 

The  tocus  in  quo  is  situate  as  mentioned  in  the  second 
pfea,  and,  in  1787,  Joanna  WeUpbtf,  the  then  owner 
rf  the  dose,  demised  it  and  the  adjoining  close  on 
Ae  east  to  Oeorge  Duke,  for  a  term  which  expired  in 
1807;  at  the  time  of  which  demise,  the  defendant  Goring 
was  seised  in  fee  of  two  closes  called  A.  and  2>.,  and  was 
A^  entitled  to  an  immemorial  right  of  way  from  A.  over 
^  oAer  closes  called  B.  and  C  to  D.,  (B.  being  the  lo- 
^^inquojf  and  back  again  from  close  D,  to  close  yd.,  to- 
^'B^  and  into  a  certain  highway ;  the  same  immemorially 
J^ing  the  only  way  to  close  2>.,  and  there  was  no  other 
^  to  that  close  except  over  the  closes  B.  and  C     In 
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jy^.  i797,  the. closes  B.  and  C.  were  conveyed  by  Jowma 
Wtllpby  to  one  Robert  Blake ^  who,  in  1798,  conveyed  the 
same  to  the  defendant  in  fee,  together  with  some  slips  of 
land  in  the  Ly mister  common  field.  From  the  year  1798j 
until  and  at  the  time  of  the  making  of  the  feoffment  here- 
inafter mentioned^  the  defendant  was  seised  in  fee  as  well 
of  the  closes  B.  and  C,  subject  to  the  demise  to  Dulce^ 
and  the  closes  A.  and  D.,  as  also  of  and  in  the  said  several 
slips  of  land  in  the  said  common  field ;  and  on  the  7th  Oe* 
tober,  1801^  by  indenture  of  feoffment  between  the  de- 
fendant of  the  first  part,  the  said  George  Duke  of  the  se- 
condy  John  Duke  of  the  third,  and  William  Elliott  of  the. 
fourth,  the  defendant,  in  consideration  of  820L  granted, 
enfeoffed  and  confirmed  to  the  said  George  Duke  in  fee, 
the  closes  B.  and  C,  together  with  the  slips  in  the  com- 
mon field.  The  closes  B.  and  C  were,  at  the  date  of  the 
feoffment,  so  held  by  George  Duke  as  tenant  to  the  defend- 
ant, under  a  lease  from  Joanna  Wellpby,  expiring  in  1807; 
and  from  and  after  the  date  of  the  said  feoffment,  the  de- 
fendant Elliott,  who  was  then  and  ever  since  has  remained 
tenant  to  Goring  of  the  closes  A.  and  2>.,  continued  as  ber 
fore  and  unt3  the  trespasses  complained  of  were  commit- 
ted, always  to  use  the  way  in  question  to  and  from  the 
close  2>.  over  the  closes  B.  and  C.  The  defendant  Goring^ 
about  twelve  years  ago,  re-purchased  in  fee  the  slips  so 
conveyed  to  Duke,  and  became  the  owner  of  all  the  other 
lands  in  the  common  field.  And  the  plaintiff*,  who  held  the 
closes  B.  and  C.  under  Duke,  brought  this  action  against 
the  defendant  Goring  for  entering  close  B.  in  the  exercise 
of  his  alleged  right  of  way  over  it.  It  appeared  in  eTir 
dence,  that,  at  the  time  when  the  oldest  witnesses  remem- 
bered the  premises,  (about  seventy  years  back),  the  four 
closes  called  A,,  JS.,  C  and  JD.  were  all  occupied  by  one 
Amey,  and  after  him  by  one  Ridding;  but  that  about  forty 
years  ago,  and  since,  one  Stephens^  and  after  him  George 
Duke  held  A.  and  2>.,  Ridding  then  holding  B.  and  C. 
only ;  and  that  as  far  back  as  living  memory  could  reacht 
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tiiere  had  been  a  gate  leading  from  close  A.  into  the  high 
load  from  Arundel  to  LiUle  Hamj^on^  and  also  gates  of 
eommmncation  between  the  closes  A.^  B.,  C.  and  2>.  re- 
^ectively^  at  the  south-west  comers  of  each  of  the  three 
Isst-mentioned  closes,  and  that  during  that  time  until  such 
obstruction  as  in  the  second  plea  mentionedi  the  occu{Mer 
for  the  time  being  of  close  D,  had  been  accustomed  to 
dme  wsggons  and  carts  from  the  highway  mentioned  in 
tbstpka  over  the  southern  extremity  of  the  closes  A.,  B. 
sad  C|  into  dose  2>.^  and  so  back  again  for  the  conveni- 
eot  use  and  occupation  of  the  said  last  mentioned  dose. 
Ilie  plaintiff  contended^  that  from  the  time  of  the  feoff- 
wsbX  in  1801,  the  defendant  and  his  tenant,  even  though 
Aqr  should  up  to  that  time  have  had  a  way  of  necessity 
owr  the  Iocum  in  quo,  ought  to  have  gone  over  one  of  his  own 
iBpt  called  the  old  enclosure,  then  occupied  by  a  Mrs. 
foktmer,  who,  on  the  18th  December,  1801,  inarried 
Wk  ElHaii,  and  had,  ever  since  the  marriage,  been  occu- 
pied by  him,  towards  close  2>.,  without  going  over  dose 
^i  sod  that,  at  the  time  of  the  trespasses,  they  might  and 
OQ^  to  have  gone  into  close  D.  entirely  over  the  defend- 
«it*8  lands  in  the  occupation  of  the  said  fFm.  EUioii. 

The  defendants  contended,  that  the  necessity  of  the  way 
was  to  be  considered  with  reference  to  the  situation  of  the 
properties  at  the  date  of  the  feoffinent,  and  that  the  sub- 
mtmg  lease  to  Dtike  was  an  additional  ground  for  con- 
^6&ding  that  the  way  was  not  extinguished. — The  learned 
Kttoii,  in  an  early  stage  of  the  trial,  required  that  these 
pointa,  if  raised  by  the  evidence,  should  be  reserved  for  the 
opnion  of  the  Court,  and  witnesses  were  examined  for  as- 
certaining the  above  facts,  and  the  jury  found  that  the  an- 
eioit  and  usual  way  from  and  to  dose2>.  had  been  and  was 
anmemorially  over  the  said  closes  C,  B.  and  A.  into  the 
"»i  highway. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
^er  the.  circumstances  above  mentioned,  the  defendant 
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• 

IftM*^  wlui  entitled  to  a  verdict  on  the  issue  so  joined  on  the  repli* 
cation  to  the  second  plea«  And  if  the  Court  should  be  of 
opinion  in  the  affinnative,  then  the  verdict  was  to  be  entered, 
and  the  defendant  was  to  have  judgment  according  to  that 
o|nnion.  But  if  the  Court  should  be  of  opinion^ontheother 
hand,  that  the  plaintiff  was  entitled  to  a  verdict  on  that  issue, 
then  the  verdict  was  to  be  entered  for  the  plaintiff  generally. 

In  the  case  of  Bolmes  v.  EUioity  who  was  Gormg*9 
tenant,  the  defendant  pleaded  four  justifications,  Pirsi,  a 
similar  plea  to  the  second  in  Holmes  v*  Goring.  Secondly  f 
a  like  plea  to  the  third  in  that  action.  Thirdly ,  a  convenient 
and  necessary  way  by  prescription  in  a  que  estate  bdong- 
ing  to  the  defendant  Goring.  And  fourlhfy,  a  like  right  of 
way  by  prescription  generally.  Issues  were  taken  on 
the  first  and  second,  as  in  Holmes  v.  Goring;  and  the 
plaintiff  replied  to  the  third,  that  there  was  not  a  oonve* 
ident  and  necessary  right  of  way  by  prescription;  and  to 
the  fourth,  a  denial  of  the  prescriptive  way  general^,  and 
on  which  issues  were  joined. 

This  case  was  twice  argued,  first  in  Trinity  Term,  1828, 
by  Mr.  Serjeant  Lens  for  the  plaintiff,  and  Mr.  Serjtftot 
Toddy  fot  the  defendants;  and  now  by  Mr.  Serjeant  A>- 
sanquei  for  the  plaintiff,  and  Mr.  Serjeant  Taddy  for  the 
defendants* 

For  the  plaintiff  it  was  submitted,  that  at  the  time  of  the 
trespasses  complained  of,  the  defendant  Goring  had  no 
way  of  necessity  over  dose  B.  (the  locus  in  quo)  and  &, . 
or  either  of  them.  Although,  when  the  defendant  was  only 
seised  of  the  closes  A*  and  JD.,  he  was  entitled  to  an  im* 
manorial  right  of  way  over  the  two  former,  yet,  when  he  ' 
became  seised  of  those  intermediate  closes  also,  such  right 
was  thereby  extinguished,  as  all  the  four  closes  were  then 
his  own,  and  of  which  he  was  seised  in  fee.  The  questioa 
then  is,  whether,  under  the  particular  circumstances  of 

is  case,  a  way  of  necessity  can  now  exist  for  the  defend- 
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WDita  over  Ae  foeut  in  quo.    In  Comyns's  Digest{d)  it  b      ^j^^- 
Mid,  Chat,  "  where  a  way  is  claimed  for  necessitj,  it  will 
be  a  good  plea  that  the  plaintiff  has  another  way ;  but  that 
itisodierwise«  where  claimed  by  grant  or  prescription;  and 
Aepfa  ▼•  H^don  (6)  is  cited  in  support  of  that  position.  If, 
Aerefare,  the  defendant  OaringhaB  another  way  or  mode  of 
eoBong  to  hia  lands,  without  going  over  the  hens  in  quo^ 
a  way  of  necessity  no  longer  exists.    It  is  quite  clear,  that, 
atthetineof  the  trespass,  he  could  go  from  closed,  to  2>.  by 
ysMQgofer  his  own  lands:  and,  iapoint  of  strictness,  a  way 
ofiiseessity  can  only  be  claimed  to  prevent  lands  firom  lying  in 
IS  nenkifBted  state,  and  must  be  not  only  stricdy  shewn  to 
lie  necessary,  but  the  necessity  must  be  absolute  and  appa- 
icnt  Here,  however,  it  was  lost  by  unity  of  possession,  and 
oonfeyaoce  firom  Blake  to  the  defendant  in  1798.    Even 
when  the  lattar  conveyed  to  Jhike  by  feoffinent  in  1801, 
■owqr  of  necessity  existed;  and  if  so,  the  second  plea  is 
too  koge  in  terms.    There  is  no  case  precisely  applicable 
to  the  present,  which  must  be  determined  on  the  general 
fooeiple^  that  a  way  of  necessity  must  be  founded  in 
ftrifetaess,  and  is  destroyed  by  unity  of  seisin*    Conveni- 
ence cannotcreate  such  a  way,  but  it  might  be  otherwise 
if  a  party  claimed  by  grant  t>r  prescription.     As  all  the  sur- 
rotmdinglands  now  belong  to  the  defendant  by  the  purchase 
of  the  slips  and  the  old  enclosure  in  the  occupation  of  Mrs. 
/Weofifr,  he  may  pass  from  y^.  to  2>.,  and  back  again,  with-  • 
out  trespassing  over  the  locus  in  quo.    At  the  time  of  the 
trespass,  he  ought  to  have  gone  over  his  own  land ;  and  if  so, 
lie  cannot  be  said  to  have  a  way  of  necessity  over  the  lands 
of  another.    Even  if  he  had  a  prescriptive  right  of  way, 
it  woold  have  been  extinguished  by  the  unity  of  seisin  in 
1798,  according  to  the  authority  of  Buckby  v.  Coies  (e) ; 
and  the  subsequent  conveyance  to  Duke^  in  1801,  did  not 
create  a  way  of  necessity;  and  as  there  was  no  reservation 

(«)  Tit  Chimin,  D.  4.  (6)  6  Mod.  Rep.  4.  (c)  5  Taunt.  316. 
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}^^  of  such  a  right  in  that  deed,  it  can  only  be  implied;  but 
the  rule  ia,  that  a  way  of  necessity  exists  only  so  long  as  the 
necessity  itself  exists^  and  that  when  such  necessity  ceases, 
the  right  of  way  ceases  also.  In  Packer  v.  Webted  (a)i 
the  jury  found  that  there  was  no  other  way  to  come  at 
the  land  not  aliened  but  through  the  other  two  parceU; 
and  in  Clark  y.  Cogge{b)f  it  was  determined,  that  there' 
might'be  a  way  of  necessity,  if  there  were  no  other  con«' 
venient  way  adjoining,  as  otherwise  the  party  could  not 
have  any  profit  of  his  land ;  but  here,  at  the  time  of  die 
trespass,  the  defendant  Goring  hsid  no  way  of  necessity 
over  the  locus  in  quo,  as  he  might  occypy  his  close  2>«, 
by  going  over  his  own  soil. 

r 

For  Goring  it  was  contended,  that  if  he  had  not  a 
light  of  way  over  the  locus  in  quo,  the  access  to  his  dose 
2>«  would  be  nearly  impracticable;  and  the  main  questioD 
is,  whether  such  right  was  extinguished  by  the  deed  of  feoff' 
ment  to  Duke  in  1801.  The  plea  states,  that  at  diat  time 
the  defendant  had  no  other  way  to  one  of  his  closes,  except 
over  the  locus  in  quo  and  the  other  close  adjoining  th^to 
on  the  east,  and  he  accordingly  claimed  a  way  of  neces* 
sity ,  on  which  issue  was  joined.  In  point  of  law,  the  deed  of 
feoffment  would  not  extinguish  the  defendant  s  right,  ev^i 
if  there  had  been  no  way  at  the  time.  It  is  not  setting  up 
a  right  of  way  de  novo,  for  the  defendant  had  originally  pxt 
immemorial  ri^t  of  way  from  close  A.  to  JO.  over  the 
closes  £.  and  C. ;  therefore,  the  authority  reUed  on  from 
Comjfris  Digest,  is  inapplicable  to  the  present  question, 
as  by  shewing  an  immemprial  right  of  necessity,  it  is  suffici« 
ent  to  rebut  the  presumption  of  its  extinguishment  by 
the  deed  of  feoffinent,  and  is  equivalent  to  a  way  claimed 
by  grant  or  prescription.  It  is  a  broad  principle  of  law, 
that  where  a  person  has  exercised  a  right  of  way  over  cer- 
tain closes  belonging  to  another,  to  a  close  of  his  own» 

(a)  2  Sid.  39.  (b)  Cro.  Jac.  17a 
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and  a  third  porson  afterwards  purchases  such  intermediate       .l^*^' 
doses,  and  there  be  no  other  way  so  convenient  for  the  occu- 
yatioD  of  the  party's  own  dose,  the  law  reserves  the  old  way, 
aotwithstaiiding  there  be  no  reservation  ofitcontained  in  the 
coaveyanoe  to  such  purchaser.    Mr.  Serjeant  WiUiams^  in 
Ub  note  to  Pomfrei  v.  Bkroft  («),  says,  that ''  where  a  man 
bsnagadose  surrounded  with  his  own  land,  grants  the  close 
to  aoodier  in  fee,  for  life,  or  years,  the  grantee  shall  have  a 
wsf  to  the  dose  over  the  grantor's  land  as  inddent  to  the 
gnnt,  kft  without  it  he  cannot  derive  any  benefit  from 
ihegmt:  so  it  is,  where  he  grants  the  land,  and  reserves 
die  dose  to  himsdf,"  which  is  this  very  case ;  and  he 
pnoeeds  to  state  that  *^  a  way  of  necessity,  when  the  na- 
ture of  it  is  considered,  wiU  be  found  to  be  nothing  else 
hit  1  way  by  grant;  for  there  seems  to  be  no  difference 
ikre  a  thing  is  granted  by  express  words,  and  where 
bjropemtion  of  law  it  passes  as  incident  to  the  grant.'*  So, 
a  Gark  v.  Cogge,  it  was  held,  that  if  a  man  has  four 
doles  lying  together,  and  sells  three  of  them,  reservfaig 
Ae  middle  dose,  and  has  not  any  way  thereto  but  through 
oo^of  those  which  he  sold,  although  he  reserved  not  any 
way,  yet  he  shall  have  it  as  reserved  to  him  by  the  law, 
and  ibere  is  not  any  extinguishment  of  a  way  by  having 
both  knds.     And  in  Jorden  v.   Ahoood^  Mr.  Justice 
Pofiiam  said  (&),  '^  if  a  man  hath  three  fields  adjoining, 
and  mskei  a  feoffinent  of  the  middle  field,  the  feoffee  shall 
We  1  way  to  this  through  the  other  close,  where  it  shall 
be  most  easy  and  beneficial  for  him."    Here,  there  was  no 
Uttty  of  possession  at  the  time  of  the  feoffment,  and  when  the 
defendant  was  seised  of  the  closes  A.  and  2>.  the  locus  in  quo 
vfas  demised  to  Duke  for  a  term  which  would  not  expire 
t31 1807;  and  in  1801  one  of  the  defendant's  slips  was  occu- 
PKdby  Mrs.  Falconer ,  who  had  an  outstandmg  term  there- 
in*; Although  a  person  may  acquire  another  way  to  the  same 

(«)  i  Wms.  Saund.  329  b,  n,  6.  (»  Owen,  122. 
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j^^.  close  it  will  not  extinguish  his  former  right : — so,  if  he  coft» 
vey  a  close,  over  which  there  is  a  right  of  way,  to  another, 
and  he  does  not  reserve  that  way  for  himself,  still  the  law 
will  reserve  it  for  him : — so,  by  purchasing  an  adjoining 
close',  the  purchaser  does  not  lose  the  right  of  way  to  it, 
which  existed  previously  to  the  purchase.  In  Packer  v» 
WeUtedf  it  was  found,  on  special  verdict,  that  there  w«« 
three  parcels  of  land,  with  a  private  way  out  of  the  first 
to  the  sec<Mid,  and  firom  the  second  to  the  third,  and  liiaft 
i/.  S.  purchased  all  three,  and  aliened  the  first  and  secoad 
to  another,  and  the  question  was,  whether  he  had  fitiU  a 
way  to  the  third ;  and  the  jury  found  that  there  was  no 
other  way  to  it  but  over  the  first  and  second ;  and  after 
argument  by  Powes,  Mr.  Justice  Nudigate  said,  **  the  law 
seems  to  be  against  you,  because,  de  rebus  sianHbue,  A 
man  shall  not  wrong  himself  unless  by  express  words/ 
thereby  meaning  that  he  should  not  deprive  himself  of  aa 
existing  way  at  the  time  of  the  grant.  The  same  point 
was  decided  in  Dution  v.  Tayler  (a),  where  the  defendant 
pleaded,  byway  of  justification,  that  at  one  time  there 
an  unity  of  possession  of  two  closes,  and  that 
there  was  an  alienation  of  one  of  them,  and  that  at 
time  of  the  alienation  there  was  no  other  way  to  the 
alienated  close,  but  over  that  alienated,  and  which 
alienor  claimed  for  the  necessary  and  convenient  culti 
tion  of  his  unalienated  close;  and  it  was  held  to  be  good- 
as  it  was  for  the  public  advantage  that  the  land  should 
be  unoccupied. 

[Mr.  Justice  Park.  —  Lord  Kenyon  in  Hawton  v. 
sof9,  observed  (ift),  that  although  he  was  prepared  to 
mit  to  the  express  authority  of  that  case,  yet  he  could 
say  that  his  reason  had  been  convinced  by  it.] 

In  Buckbjf  v.  Coles  («),  it  was  held,  that  if  a  person 
chases  close  A.  with  a  way  of  necessity  thereto  over  d 

(c)  9  L»tw.  1487.         (h)  8  T.  R.  55.         (c)  6  'Aiuat.  311. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV. 

B.,  "k  stranger's  land,  and  afterwards  purchases  close  Bf       -j^^, 

and  then  purchases  close  C.  adjoining  to  close  ^.,  and 

llirongh  which  he  may  enter  close  A.,  and  then  sells  dose 

B.  widiput  reservation  of  any  way,  and  then  sells  closes  A. 

ind  C,  the  purchaser  of  dose  ^.  shall  nevertheless  have 

Ae  ancient  way  of  necessity  to  close  A.  over  close  B. 

And  Mr.  Justice  Heath  there  said  (a),  ''  the  way  which 

it  is  eontended    for    the   plaintiff*  that  the  purchaser 

bsfl^  IB  tfuough  the  purchaser's  own  land;  but  suppose 

dose  B.  had  been  bought  by  a  stranger,  would  there  not, 

in  that  case,  have  been  a  way  of  necessity  to  go  to  it?" 

The  prindple  there  established  was,  that  the  necessity 

does  not  arise  out  of  facts  subsequent  to  the  grant,  but 

out  of  the  grant  itself,  and  as  incident  to  it ;  and  if  so,  it  is 

Bot  to  be  varied  by  subsequent  purchases  or  dispositions 

of  tiie  property. 

[Mr.  Justice  JBtirrotf^A. — There  the  jury  found  that 
Aedefimdant  had  no  other  way.  If  at  any  moment,  either 
l^the  termination  of  a  lease  or  otherwise,  there  be  an 
ooi^  of  possession,  the  right  of  way  of  necessity  is  ex- 
tiogiiished.  If  the  old  way  in  this  case  continued,  the  de- 
fendant should  have  pleaded  differently.] 

There  may  be  an  immemorial  right  of  way  as  well  as  a 
way  of  necessity ;  and  if  there  had  been  no  deed  of  feoff- 
ment, it  would  have  been  sufficient  for  the  defendant  to 
have  stated,  that  he  had  an  immemorial  right  of  way  over 
the  locus  in  quo*  A  way  of  necessity  subsists  and  continues, 
unless    destroyed  by  tmity  of  possession,  and  even   if 
there  be  such  an  unity,  it  is  not  destroyed  unless  there  be 
another  way,  equally  convenient*    And  here  it  is  quite 
clear  that  the  defendant  could  not  go  over  the  whole  of 
lus  property  at  the  time  of  the  feoffment,  as  Duke  had  an 
outstanding  term,  which  would  not  expire  till  1807,  and  con- 
sequently a  right  of  way  over  the  locus  in  quo  must  have 
been  reserved  to  him.  He  had  no  other  at  that  time,  and  the 

(«)  5  Taunt.  318. 
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l^f^  question  must  be  looked  at  with  reference  to  that  pei 
No  solid  distinction  can  be  .taken  as  to  whether  the 
fendant  claims  an  immemorial  right  of  way^  or  a  wa 
necessity,  and  unless  it  be  considered  with  reference  to 
date  of  the  feoffment,  it  may  be  said  that  there  was  an  1] 
of  possession,  but  that  is  the  only  criterion  by  which 
Court  are  to  judge;  and  as  the  lease  to  Duke  was  the 
subsistence,  the  right  of  way  which  the  defendant  o; 
nally  had  over  the  iocus  in  quo  has  neither  been  ei 
guished  nor  destroyed. 

In  reply,  it  was  insisted  that  the  cases  cited  for  the 
fendant  were  inappUcable  to  the  present,  nor  was  it  ne 
sary  to  comment  on  or  unpeach  them ;  as  the  only  ques 
is,  whether  the  defendant  might  not  have  gone  into 
close  2>«  at  the  time  of  the  trespass,  and  not  at  the  tim 
the  execution  of  the  deed  of  feofiment  to  Duke,  He  8h< 
have  shewn  that  no  other  way  existed  at  the  time 
plaintiff's  cause  of  action  accrued.  Although  a  rigl 
way  by  prescription  may  not  be  destroyed  by  uni^ 
possession,  yet  a  way  of  necessity  can  only  remain  so  1 
as  the  necessity  itself  exists.  If  there  be  any  peria 
time  in  which  the  party  claiming  such  way  could  ] 
to  his  own  land,  without  going  over  that  of  another, 
way  of  necessity  is  extinguished,  and  a  new  one  is  thei 
created ;  a  change  of  circumstances  precludes  it  from 
maining  a  way  of  necessity.  In  Packer  v.  delated  it 
found  that  the  claimant  had  no  other  way,  and  non 
the  adjoining  lands  belonged  to  him ;  he  had  therefore  a' 
of  necessity,  although  it  was  not  reserved  to  him.  H 
however,  it  has  been  found  that  the  defendant  had  a  m 
of  approach  to  the  close  in  question  over  his  own  land  at 
time  of  the  trespass  in  question.  So,  in  Duiton  v.  jTagf 
there  was  no  other  way  but  over  the  aUenated  close ;  b 
however,  there  was,  and  independently  of  which  the 
way  has  been  extinguished  by  unity  of  possession,     Tl 


Lord  CUef  Juatice  Best.  —  It  seems  to  me,  that  there 
KM)  substantial  difference  between  these  two  cases,  with 
&e  exception,  that  in  the  second  there  is  an  additional 
pks  of  a  grant  of  way  by  prescription ;  but  as  that  has 
been  extinguished  by  unity  of  possession,  the  point  to  be 
decided  it  in  effect  the  same  in  both.  The  material  ques- 
tion Iben  is,  whether  the  defendants  are  entitled  to  a  right 
of  way  of  necessity  over  the  plaintiff's  close  ?  These  were 
sctioDsoC  trespass,  and  the  trespasses  complained  of  were 
committed  in  close  J?.,  the  gate  of  which  was  forced  and 
broken  open.  The  defendant  Goring ^  in  his  second  plea, 
00  which  the  question  arises,  nas  pleaded  that  in  October, 
1801,  be  enfeoffed  George  Duke  of  the  close  in  which,  &c. 
sod  that,  at  the  time  of  the  feoffment,  he  had  no  other 
way  to  a  close  of  his,  in  the  occupation  of  one  Elliott^  but 
<MV  the  close  in  which,  &c.  and  that  he  was  therefore  en- 
tided  to,  and  still  of  right  ought  to  have,  for  himself  and 
taaiits,  a  convenient  and  necessary  way  thereto,  over  the 
<^  in  which,  &c.  and  that  in  the  exercise  thereof  he 
committed  the  supposed  trespasses.  The  issue  arising 
OQtof  the  pleadings,  therefore  is,  whether  the  defendant 

VOL.  IX.  N 
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cinnot  be  a  concurrent  right  of  way  by  necessity,  although       .j^*^ 

there  may  be  by  grant  or  prescription ;  and  though  in  Buck- 

hg  V.  ColeSf  Mr.  Justice  Heath  is  reported  to  have  asked, 

idietber,  if  the  close  had  been  bou^t  by  a  stranger,  there 

would  not  have  been  a  way  of  necessity  to  go  to  it ;  still  that 

fcct  would  have  made  no  difference ;  and  in  that  case  the 

Court  expressed  a  decided  opinion  that  the  prescriptive 

lif^i  of  way  was  extinguished  by  the  unity  of  seisin.  At  all 

events,  the  defendant  Goring  had  a  unity  of  possession  in 

1807,  at  the  termination  of  Duke's  lease,  and  he  now  endea- 

Tourstosetuparightof  way  denovo,  the  old  one  having  been 

whoBy  extinguished;  and  unless  there  be  stiU  a  way  of  ne- 

CNsity,  such  right  cannot  exist,  nor  can  there  be  concurrent 

q^,  such  as  aprescriptive  right,  and  a  right  of  necessity. 
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}^^  Ooring  had  any  other  way  from  his  dose  D.toA.  except 
through  ^nd  along  B,  and  C*  1^  It  seems  to  me,  thatlook- 
mg  at  that  as  the  only  question  to  be  decided,  a  consider- 
able portion  of  the  argimient  for  the  defendant  does  not 
bear  upon  it;  because,  if  he  had  not  established  or  proTed 
by  evidence  at  the  trial,  that  he  had  no  other  way  from  the 
one  close  to  the  other,  at  the  time  of  the  trespass,  the 
plaintiff  is  entitled  to  judgment.  But  I  will  comndev 
the  case  on  its  broad  ground,  and  not  decide  on  this  nai^ 
row  point,  and  thereby  avoid  the  main  question.  The 
plaintiff  in  his  declaration  complains  that  the  defendant 
has  trespai^sed  on  his  close ;  and  by  the  issue,  the  defend- 
ant insists  that  he  was  entitled  at  the  time  of  the  alleged 
trespasses  to  a  way  of  necessity  over  it;  and  he  states  in 
substance  that  all  the  four  closes  originally  belonged  to  him, 
and  that  he  was  then  accustomed  to  pass  and  repass  from  A. 
to  2>.  over  B.  and  C,  that  he  afterwards  conveyed  the  two 
intermediate  closes,  viz,  B,  and  C. ,  to  Dulcet  and  he  now  con* 
tends  that  it  is  still  necessary  for  him  to  go  over  them  bodii 
in  order  to  pass  from  Jl.  to  D.,  and  so  back  again  to  A.  In 
answer  to  which  it  has  been  insisted  for  the  plaintiff,  thai 
this  right  of  necessity  did  not  exist  at  the  time  of  the  tret- 
passes,  as  the  defendant  might  have  passed  from  close  D. 
over  part  of  close  C,  and  then  got  into  his  own  land  with* 
out  touching  close  JB.,  the  locus  in  quo,  and  so  have  arrive 
ed  at  close  A. ;  or,  that  at  all  events,  he  might  have  pass* 
ed  out  of  close  JD.  into  his  own  slips  of  land  taken 
from  the  common,  and  so  avoided  the  locus  in  quo.  I 
shall  give  no  opinion  on  that  mode  of  the  defendant's  get- 
ting from  D.to  A.,  but  if  he  could  have  done  so  by 
going  through  part  of  close  C.  and  omitting  B.  ako- 
gether,  and  which  it  appears  he  might  have  done,  I  am 
of  opinion  that  it  prevents  him  from  claiming  a  right  of 
way  of,  necessity  to  the  extent  claimed  in  his  plea,  for  he 
has  claimed  a  right  to  the  whole  of  the  way.  It  has  how- 
ever been  said,  that  the  necessity  arises  out  of  the  grant. 
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md  not  firom  any  alteration  which  accmes  subsequent  to  it,       ,  192^ 
wad  therefore,  that  it  is  not  affected  by  any  subsequent 
Bodificatiim  of  property ;  and  that  at  the  time  of  the  feoff- 
wot  to  Duie,  the  defendant  could  not  have  gone  into  one 
if  the  enclosed  slips,  as  it  was  in  the  occupation  of  Mrs. 
Afcomr;  but  if  the  defendant  were  precluded  from  so 
Ung  by  the  interest  of  a  third  person,  he  should  have 
shewn  that  she  possessed  a  sufficient  interest  to  exclude 
kisi  altogether;  but  all  that  is  stated  in  the  case  with 
nqieel  to  her  interest,  is,  that  the  slip  in  question  was  in 
tteoeenpation  of  Mrs.  falconer;  that  statement  may  be 
fiMsistcnt  with  a  mere  tenancy  at  wiU,  and  if  so,  it  might 
kve  been  determined  by  the  defendant  in  an  instant, 
sr  St  any  time  he  might  have  thought  proper.     But 
M  it  appears  to  be  clear,   that   the    defendant   might 
kte  passed  from  close  D.  over  a  part  of  close  C.  and 
dm  over  his  own  slip  of  land  to  ^.  he  could  not  claim 
ft  vay  of  necessity  over  the  locus  in  quo.     His  plea, 
tedore,  is  too  large,  as  he  claims  a  way  of  necessity 
ftimif^  dose  C.  and  over   close   £.,  where  the  tres- 
psiKs  were  committed. — ^With  respect  to  the  plaintiff's 
,    csae,  it  has  been  put  on  its  true  ground ;  for  if  a  man 
hai  four  fields,  and  grants  two  of  them  to  another,  over 
wbkhhehad  been  accustomed  to  pass,  but  does  not  re- 
weift  1  right  of  way  for  himself  to  those  which  he  still  re- 
tsint,  die  law  will  presume  a  reservation  of  a  right  of  way 
tot  that  purpose;  but  what  right?    Not  the  same  as  ezist- 
id  before,    for  the  old  right  was  extinguished,  and  a 
nevoneis  created;  and  which,  when  its  nature  is  con- 
ridered,  may  be  treated  as  a  way  of  necessity  by  grant. 
The  passage  cited  from  Mr.  Serjeant  fFillianu's  note  to 
fte  case  of  Pomfret  v.  Ricroft^  where  the  law  and  mode  of 
pkadmg  a  way  of  necessity  are  very  accurately  detailed,  ap- 
PWi  tome  to  furnish  a  complete  answer  to  the  argument  for 
^fccdefendant,  viz.  (a) "  away  of  necessity,  (says  that  learned 

(a)  1  Wros.  Saund.  323. 
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lSS4h^       Serjeant)  when  the  nature  of  it  is  considered,  will  be  found 
to  be  nothing  else  but  a  way  by  grant.   It  derives  its  ori^v 
from  a  grant,  for  there  seems  to  be  no  difference  where  • 
thing  is  granted  by  express  words,  and  where,  by  operation 
of  law,  it  passes  as  incident  to  the  grant.**  If  this  be  so,  tb^ 
right  does  not  remain  as  it  was  before,  but  a  way  of  neces- 
sity only,  which  raises  the  implication  the  grant  requires; 
and  if  it  were  otherwise,  this  inconvenience  might  foUow, 
viz,  that  a  party  conveying  his  lands,  might  retain  a  rightof 
way  over  one  thousand  acres  of  another's  soil,  although, 
by  a  subsequent  purchase,  he  might  be  enabled  to  reach 
his  place  of  destination  by  merely  passing  over  one  hmi-^ 
dred  yards  of  his  own  land,  and  without  touching  that  of 
his  neighbour,  which  would  be  altogether  inconsistent 
with  sense  and  contrary  to  justice.     On  principle,  there* 
fore,  and  without  breaking  in  upon  any  previous  :de-' 
cisions,  a  way  of  necessity  arises  on  the  implication  of  a 
grant,  and  cannot  be  carried  further  than  the  existing  neces- 
sity of  the  case  requires ;  and  this  principle  is  consistent 
with  all  the  cases  which  have  been  determined  on  the 
subject.    It  has  been  said,  however,  that  the  new  grant 
operates  as  a  prevention  of  the  extinguishment  of  theold 
way ;  but  it  has  been  settled  by  a  variety  of  cases,  that  diis 
is  not  so,  nor  has  a  single  authority  been  referred  io 
which  bears  out  that  proposition,  but  the  contrary  is  ex- 
pressly shewn.     A  grant  only  creates  a  new  way,  which 
is  limited  by  necessity,  and  the  old  way  is  thereby  extin^ 
guished.    Mr.  Serjeant  JFilliams^  in  the  commencement 
of  his  note  to  Pomfret  v.  Ricroft^  says,  (a)  '^  where  a  man, 
having  a  close  surrounded  with  his  own  land,  grants  th^ 
close  to  another,  the  grantee  shall  have  a  way  to  the  close 
over  the  grantor's  land  as  incident  to  the  grants  for,  with- 
out it  he  cannot  derive  any  benefit  from  the  grant ;  so  it 
is,  where  he  grants  the  land  and  reserves  the  close  to 
himself."    But  the  way  the  grantee  is  entitled  to  havea  is 
not  the  former,  but  a  new  way,  limited  by  the  necessity, 

(a)  1  Wms.  Saund.  322  b. 
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mi  by  which  alone  it  is  rendered  necessary.    The  case  of        1884* 
BueAby  ▼.  Cotes  is  not  clearly  reported ;  and  I  must  confess 
I  cannot  comprehend  it.    I  understand,  however,  the  prin- 
dple  of  that  decision  to  be,  that  if  a  way  of  necessity  can 
be  implied,  after  the  aUenation  of  the  property,  it  does 
■ot  destroy  the  former  right;  and  that  would  be  con- 
bmalory  of  the  cases  of  Duiton  v.  Taj^ler,  and  Clark 
V.   Cogge;     in   the  latter  of  which   the    Court   said, 
tbat  "  although  the  seller  reserved  not  a  way,  yet,  that 
k  shaQ  have  it  as  reserved  to  him  by  the  law:"  but  that 
mnst  be  understood  to  mean,  that  the  grantor  was  not  to 
lure  die  old  way  as  before,  but  such  a  way  as  is  absolute- 
ly necessary  for  him  to  approach  his  land,  if  he  has  no 
odier.    In  Jorden  v.  Attcood,  it  was  contended,  that  be- 
eme  the  feoffor  had  not  reserved  a  way,  it  passed  by 
diefiMrfSnent :  and  Mr.  Justice  Ye/r^r/on  said,  tbat(a)  **  the 
ieoSees  had  it  as  in  case  of  a  new  grant."    If,  therefore,  a 
wajofnecessity  still  continue,  it  does  not  follow  that  the 
dd  one  was  not  extinguished ;  and  Lord  Chief  Justice 
Pffkm  there  said,  that  '^  if  a  man  had  three  fields  ad- 
jonung,  and  makes  a  feoffment  of  the  middle  field,  the 
ftcfte  shall  have  a  way,  (not  the  way),  to  this,  through 
tile  odier  dose,  where  it  shall  be  most  easy  and  beneficial 
for  Un."  That  must  be  taken  to  apply  to  a  new  way,  limit- 
^  by  necessity,  in  case  there  be    no  other.      So,  in 
Padter  v.  fPekted,  the  jury  expressly  found,  that  the 
pttty  had  not  any  other  way  to  come  at  the  land  not  alien- 
rii  but  through  the  other  two  parcels;  and  the  way  being 
abtohitely  necessary,  the  Court  adjudged  that  it  continued 
^  was  not  extinguished  by  the  unity  of  seisin.  Here,  how- 
^,  tl^re  might  have  been  a  sufficient  way  reserved,  so  that 
the  defendant  might  have  gone  from  his  close  ^.  to  2>., 
»h1  from  D.  to  A;  without  passing  over  B»  the  locus  in  quo. 
.  The  cases  cited  for  the  defendant  do  not  appear  to  me  to 
^^lish  the    proposition  that  the    particular  right  of 
^^)i  which  Existed  before  the  grant,  was  thereby  reserved 

(«)Owen,  121. 
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2^J^  or  revived,  but  only  that  a  way  of  absolute  necessity  sur- 
vives, in  case  there  be  no  other ;  and  the  law  will  not  give 
a  party  more  than  necessity  requires  for  the  enjoyment  of 
his  land.  On  the  whole,  therefore,  it  appears  to  me,  that 
as  the  defendant  might  have  passed  from  A.  to  JO,  with- 
out going  through  both  closes  B,  and  C.  as  claimed  by 
him  in  his  second  plea,  such  claim  is  completely  answered, 
and  the  plaintiff  is  consequently  entitled  to  judgment.  As 
to  a  way  by  prescription,  as  pleaded  in  the  second  cause, 
it  has  been  long  since  decided  that  such  way  is  extinguish- 
ed by  unity  of  possession. 

Mr.  Justice  Park. — At  the  conclusion  of  the  former 
argument  in  these  cases,  Lord  Chief  JvLsUce  Dallas  and 
myself  were  satisfied  that  the  plaintiff  was  entitled  ta 
judgment;  but  my  Brother  Tadify  pressed  so  strongly  for 
a  second  argument,  that  it  was  granted  to  him:  but  I  am 
extremely  sorry  that  the  parties  have  been  so  long  delay- 
ed  in  consequence  of  it.  Although  I  have  attended  most 
carefiilly  to  every  point  which  has  been  now  advanced  for 
the  defendant,  I  still  retain  the  same  opinion,  and  more 
particularly  so,  from  what  appears  on  the  face  of  the  fdea 
in  question,  in  which  the  defendant  claims  a  way  of  ne-* 
cessity,  through  the  whole  line  of  road,  and  over  the 
closes  £•  and  C,  whereas  he  was  not  obliged  to  pass 
through  the  loais  in  quo  at  all.  He  has  also  stated,  that 
at  the  time  of  the  feoffinent  he  had  no  other  way  to  one 
of  his  closes,  than  over  the  locus  in  quo  ;  but  looking  at 
the  facts  as  stated  in  the  case,  and  the  course  he  might 
have  taken  by  passing  over  his  own  slip,  that  statement 
has  not  been  substantiated.  The  cases  of  Staple  v.  Hejf* 
don,  and  Clark  v.  Cogge^  are  decisive  to  shew,  that 
wherever  a  way  of  necessity  is  claimed,  it  is  a  good  an* 
swer  to  say,  that  the  party  has  another  way ;  and  here  it 
appears  to  me  to  be  quite  clear,  that  the  defendant  had  a 
way  from  close  ^.  to  JD.  without  entering  the  locus  in 
quo  at  the  time  of  the  trespasses  complained  of. 
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Mr.  Justice  Burrouoh. — It  cannot  be  doubted  for  a       .  1824- 
moment  but  that  a  way  by  prescription  is  extinguished  by 
muty  of  possessioui  and  if  so,  that  plea  cannot  avail  in  the 
action  against  Mlliott,  And  the  facts  which  appear  on  the 
bee  of  the  case,  shew,  that  the  defendants  had  not  a  right 
of  way  of  necessity  at  the  time  of  the  trespass  complained  of. 
Aldioiigh  Goring  might  have  had  such  right  at  the  time  of  the 
feoffinent  to  Duke,  yet,  his  lease  expired  in  1807,  and  the 
defendant  was  from  that  time  seized  in  fee,  and  which  was 
long  antecedent  to  the  trespass.  With  respect  to  the  occu- 
pation by  Mrs.  Falconer,  it  does  not  appear  what  the 
Bfttnre  of  her  interest  was;  it  is  therefore  but  fair  to  pre- 
NDDe  that  she  had  not  such  an  interest  as  would  prevent 
die^  defendant  from  passing  over  his  own  land,  and  of 
,  whkb  he  was  seised  in  fee.     But  he  has  stated  in  his  plea 
Quit  he  had  no  other  way  to  one  of  his  closes,  but  by 
pufliiig  over  both  closes,  B.  and  C;  and  there  can  be  only 
one  light  of  a  way  of  necessity,  and  which  must  be  con- 
tnming  up  to  the  time  of  the  trespass  which  is  attempted 
to  be  justified  under  it.     Any  alteration  of  circumstances 
nay  destroy  such  continuing  right;  and  on  the  former 
argument,  it  was  mainly  contended,  that  the  only  way  of 
neceasity  which  could  support  the  plea  in  question,  must 
coDtmue  up  to  the  time  the  trespass  complained  of  was 
oommitted.    On  these  grounds  I  concur  with  the  Court  in 
linking  that  there  must  be 

Judgment  for  the  plaintiff. 


Johnson  v,  Lawson  and  Another.  j^j^  ^^^ 

^  HIS  was  an  action  of  replevin.     The  defendants  avow-  Declarations  of 
^  and  made  cognizance  for  rent  in  arrear,  due  from  the  y^^and^c- 
plaintiff  to  them  as  executors  and  trustees  under  the  will  quaintanceg, 

however  mti- 

of  one  Henry  Lidgbird. — Plea,  non  tenuit.  mate,  are  not 

admissible  in 
5^^*^e  in  questions  of  pedigree,  as  such  declarations  must  be  limited  to  relations  or  members  of 
fttfiunily. 


V. 
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i^^  At  the  trial,  before  Mr.  Baron  Graham  and  a  special 

jury,  at  the  last  Summer  Assizes  at  Maidstone ^  the  ques* 
tion  was,  whether  one  Herwy  WikUng,  (through  whom  the 
defendants  claimed),  was  heir  at  law  to  one  Henry  lAdg-' 
birdy  deceased,  who  died  seised  of  certain  lands  in  Kent^ 
in  October^  1820,  and  who  was  the  son  of  one  John  Lidg^ 
bird,  who  was  sheriff  of  that  county  in  1741 ;  or  whether 
one  Francis  Lidghird  was  the  heir  to  Henry ,  and  to  whom 
in  such  case  the  plaintiff  would  have  been  tenant,  and, 
consequently,  entitled  to  a  verdict. 

For  the  plaintiff,  a  witness  by  the  name  of  Mrs.  Lth 
cretia  Pakenham  was  called,  who  proved  that  she  was 
a  niece  of  a  Mrs.  HoUitigsworth,  who  had  died  previ* 
ously  to  the  trial;  and  that  in  consequence  of  a  sepa- 
ration having  taken  place  between  John  Lidgbird,  the 
sheriff,  and  hb  wife,  their  son  Henry  was  brought  up 
from  his  infancy  with  Miss  fFeller,  afterwards  Mrs. 
lingsworth,  until  he  went  to  college,  and  that  he 
his  vacations  at  her  house.  That  John,  the  sheri£^ 
once  on  the  point  of  marriage  with  Mrs«  HoUingswortk, 
and  that  she  was  domesticated  with  him  for  more  thaa 
twenty-two  years ;  that  she  was  the  only  person  in  hia 
confidence;  and  that  his  son  Henry  lived  with  her  a 
considerable  time  after  the  death  of  his  father. — The  de- 
clarations of  Mrs.  Hollingsworth  to  the  witness,  to  abew 
that  Francis  Lidgbird  was  the  heir  of  Henry,  the  persoD 
last  seised,  were  then  offered  in  evidence,  but  the  learned 
Baron  refused  to  receive  them. 

Mrs.  Elizabeth  fFithers  was  then  called,  and  proved 
that  a  Mrs.  King  had  been  the  housekeeper  of  Henry 
Lidgbird  for  twenty-four  years ;  and  it  was  proposed  to  give 
in  evidence  declarations  made  by  her  in  her  life-time,  to  shew 
that  Francis  Lidgbird  was  heir  to  Henry;  which  on  be- 
ing objected  to  by  the  defendants'  counsel,  the  learned 
Baron  refused  to  receive  them,  saying,  that  he  thought  that 
such  declarations  must  be  confined  to  persons  who  were 
.members'  of  the  family. 
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Ifrs.  SopMa  Ridley  was  then  called  to  prove  declarations       .j^^ 
made  by  Mrs.  HoUingsworth  and  Mrs.  King^  to  shew 
ihat  Francis  Lidgbird  was  heir  to  the  person  last  seised, 
bat  which  were  also  rejected.     The  jury  having  found  a 
Teidict  for  the  defendants — 

Mr.  Serjeant  Peake  in  the  last  Michaelmas  Term  ap- 
pBed  for  a  rule  itMi,  that  it  might  be  set  aside  and  a  new 
trial  granted,  on  two  grounds :  firsts  that  the  verdict  was 
igainst  the  weight  of  evidence ; — ^And,  secondly,  that  the 
dedamtions  in  question  had  been  improperly  rejected,  but 
ought  to  have  been  received  in  evidence  in  a  qnestion  of 
dug  description. — ^The  Court,  after  consideration,  granted 
the  nile  on  the  latter  point  only.    And, 

On  Mr.  Serjeant  Taddy*s  being  now  about  to  shew 
cmie,  they  called  on  Mr.  Serjeant  Peake  to  support  his  rule. 

The  question  in  substance  amounts  to  this,  viz.  whether 
dedarations  made  by  deceased  persons  who  are  not  relat- 
d  to  the  &mily  in  affinity  or  blood,  are  admissible  in  evi- 
dence on  a  question  of  pedigree?  The  exclusion  of  hear- 
*»y  eridence  on  such  a  question  would  prevent  all  testi- 
nwny  whatever,  for  the  evidence  of  any  living  witness  of 
what  passed  within  the  short  time  of  his  own  memory,  would 
often  be  wholly  insufficient.  The  law,  therefore,  departs 
from  its  general  rule,  and  receives  evidence  of  the  decla- 
rations  of  deceased  persons,  who,  irom  their  situation,  are 
l^y  to  know  the  facts ;  and  also  the  general  reputation 
of  the  place  or  family  most  interested  to  preserve  in  me- 
mory the  circumstances  attending  it.  Such  declarations 
ve  not  confined  to  relations  by  blood,  but  extend  to  the 
otembers  of  a  family  by  marriage,  as  they  must  be  sup- 
posed to  be  more  intimately  acquainted  with  its  connec- 
tions than  distant  relations.  If  so,  any  person,  who  from 
Us  situation  and  connection  with  a  family  may  be  pre- 
sumed to  know  the  state  of  such  family,  falls  within  the 
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\^^i^  same  class  as  actual  relations;  and  the  probability  of 
knowledge  may  frequently  be  greater  in  the  case  of  a  do- 
mestic or  an  intimate  acquaintance,  than  of  a  relation  who 
may  have  lived  at  a  distance,  and  never  conversed  with 
any  of  the  parties  concerned.  Reputation  is  not  what 
was  heard  on  a  particular  occasion,  but  what  was  the  con-, 
stant  understanding  of  the  family,  and  what  passed  from 
day  to  day ;  and  it  would  be  therefore  most  unjust  to  ex- 
clude the  declarations  of  persons  who  have  been  long 
domesticated  in  a  family,  and  filled  the  situations  of  re«^ 
spected  and  confidential  servants;  and  no  case  has  yet 
decided  that  the  declarations  of  such  persons  are  not  re- 
ceivable in  evidence.  Indeed,  in  the  late  case  of  Beer  y. 
fFard  (a).  Lord  Chief  Justice  •Abbott,  after  argmnent,  ad- 
mitted the  declarations  of  a  deceased  steward,  housekeep- 
er, gardener,  and  gamekeeper.  In  Finales  v.  Young  (&), 
declarations  made  by  a  deceased  husband,  as  to  the  legi^ 
timacy  of  his  wife,  were  held  to  be  admissible  in  evidencCt 
although  he  was  not  related  to  her  by  blood ;  on  the  groood 
that  the  husband  must  be  supposed  to  have  more  intima^ 
knowledge  on  that  subject  than  a  distant  relation;  and 
Lord  Erskine  there  said  (c),  **  if  the  reputation  of  descent 
is  evidence,  and  it  may  be  established  by  a  relation,  how- ' 
ever  distant,  the  subject  deserves  consideration  with  re- 
ference to  the  person  who  has  the  best  means  of  knowing 
the  fact."  And  in  Whitelocke  v.  Baker,  Lord  Eldon* 
said  {d),  **  that  he  acceded  to  the  doctrine  of  Lord  MoMr 
field'm  Croodright  d.  Stephens  v.  Moss{e),  but  that  it  was 
not  his  opinion,  or  of  any  Judge,  that  tradition  generally; 
is  evidence  even  of  pedigree ;  the  tradition  must  be  from 
persons  having  such  a  connection  with  the  party  to  whom 
it  relates,  that  it  is  natural  and  likely,  from  their  domeatie 
habits  and  connections,  that  they  are  speaking  the  truth, 
and  that  they  could  not  be  mistaken.*'    Both  these  caseSji 

(«)  Not  yet  reported.  (b)  13  Ves.  140. 

(e)  Id.  144.  (d)  Id.  514.  (e>  Gowp.  594. 
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therefore,  establish  the  principle,  that  the  dedarations  of 
itnuigers  only  should  be  excluded,  and  it  does  not  ext^id 
to  thoee  persons  who  are  inmates,  or  confidential  firiends 
or  acquaintance  of  the  fiunily.    In  the  case  of  The  Eng 
f.  EriiweU,  Mr.  Justice  Buller  said,  that  (a)  "  hearsay 
efidence  is  constantly  allowed  in  all  cases  of  pedigree, 
dMNigh  firom  persons  not  of  the  Cunily,  as  in  Brown  ▼• 
8keUqf{b);  and  although  Lord  Kenyon  did  not  speak  so 
potitrrely,  yet  he  admitted  (c),  that  declarations  of  the 
aenbers  of  a  fiunily,  and  perhaps  of  others  living  in  ha- 
Iks  of  intimacy  with  them,  are  received  in  evidence  as  to 
pedigrees;  but  that  evidence  of  what  a  mere  stranger  has 
■od,  has  ever  been  rejected  in  such  cases."    If  so,  a  confi- 
dential servant  or  housekeeper  cannot  be  considered  as  a 
staoger,  and  the  latter  may  have  an  equal  opportunity  of 
hmung  the  state  of  her  master's  family,  as  the  master  him- 
sd£  And  in  Jloed. BushellY.  Oore(d),  Mr.  Baron  Perroit 
reodfed  the  declarations  of  an  acquaintance.  On  principle, 
Aerefiwe,  as  well  as  on  authority,  declarations  by  strang- 
enen  alime  be  excluded;  and  confidential  servants  and 
intiBsie  acquaintance  cannot  be  considered  as  falling  with- 
in tiist  description  of  persons. 


ISMi 


(•)31WmRep.719. 

(^)  Jbter  Term,  1776.  MS. 
/MMv  Mr.  Serjeant  Peake, 

Tldf  wif  a  trial  at  bar,  and 
tte  qmttion  for  the  jury  was, 
«bwas  the  heir  at  law  to  the 
&ntfjc|f  estate,  viz.  whether  a 
binvter  or  pad^er  of  that  name, 
nd  how  they  were  related  to  the 
penen  last  seised:— And  for  the 
psdur  m  witness  was  called,  to 
gWe  evidence  of  what  he  had 
l^wd  a  deceased  physidan  of  the 
PMker  say,  as  to  declarations 
0^  by  the  barrister,  who  was 
^  dead,  viz.  ^bsX  the  phyddan 


had  said,  that  he  had  gone  to  his 
duunbers,  and  adccd  him  whether 
he  had  any  relations,  to  which  he 
answered,  that  he  bdiered  not, 
and  that  if  he  had,  they  must  be 
▼ery  distant 

(c)  3  Term  Rep.  723. 

(d)  Lancaster  Summer  Assizes, 
1763.  MS.  penes  Mr.  Serjeant 
Peake. 

Mr.  Baron  Perrott  admitted 
hearsay  evidence  from  persons  out 
of  the  family,  to  prove  a  marriage 
upon  a  question  of  pedigree,  and 
said,  that  "the  declaratioBs  of 
servants  were  often  admitted." 
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1884. .  Lord  Chief  Justice  Best. — This  case  has  been  ex- 

tremely well  argued  by  my  brother  Peake^  and  all  the  de- 
cisions and  learning  on  the  subject  have  been  brought 
before  us.  Questions  as  to  the  admissibility  of  declara^ 
tions  in  cases  of  this  description  form  •  a  moist  import^ 
ant  branch  of  the  law  of  evidence ;  and  if  I  entertained 
any  doubt,  I  should  wish  to  take  time  to  consider;  but  as  it 
is  dangerous  to  express  doubts  where  none  are  really  fdt, 
I  shall  pronounce  my  opinion  without  hesitation.  It  is  a 
general  principle  of  evidence,  that  hearsay  is  not  admissi- 
ble, on  the  ground  that  evidence  ought  to  be  given  under 
the  sanction  of  an  oath,  or  affirmation  of  the  party;  but 
to  this  rule,  questions  of  pedigree,  irom  their  very  nature, 
form  an  exception.  Facts  and  circumstances  must  be 
spoken  of,  which  occurred  many  years  previously  to  the 
investigation  in  which  the  testimony  is  required,  and  of 
these,  traditional  evideilce  is  frequently  all  that  can  be*  ad- 
duced or  obtained:  but. such  evidence  must  be  subject 
to  certain  limits,  otherwise  a  source  of  great  uncertainty 
would  ensue ;  and  the  rule  appUcable  to^  such  evidence, 
and  the  limitation  hitherto  pursued,  has  been  to  confine  it  to 
the  declarations  of  relations,  or  members  of  the  family  con- 
nected by  blood  or  affinity,  and  to  no  others.  That  affords 
a  certain  and  intelligible  rule ;  and  if  we  were  to  go  beyond 
it,  we  might  be  called  on  upon  every  occasion  to  enter  in- 
to a  long  if  not  almost  endless  enquiry  as  to  the  degree  of 
intimacy  or  confidence  which  subsisted  between  the  &t 
mily  and  the  party  who  had  made  the  declarations,  before 
such  declarations  could  be  received  in  evidence.  It  has 
been  said,  however,  that  Lord  Chief  Justice  Abbott  ear 
tertained  a  difibrent  opinion  in  the  case  of  Beer  v.  fFard^ 
but  perhaps  his  mind  was  influenced  by  the  recolleetion 
of  what  fell  firom  Lord  Eldon  in  delivering  his  opinion  in 
Whitelockey.  Baker;  but  my  Lord  Chief  Justice  afterwards 
discovered  that  that  principle  ought  not  to  be  adopted,  and, 
as  there  was  no  certain  or  established  rule,  he  eventually 
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dioiight  it  best  to  accede  to  the  authority  of  those  decisions,       ,  18g^ 
iriiich  have  confined  the  declarations  to  be  received  in  evi- 
dence to  those  of  deceased  relations ;  and  although  he  at  first 
entertained  a  strong  opinion  the  other  way,  and  though, 
wlien pressed  by  counsel,  he  admitted  the  declarations  of  ser- 
fuila,  yet  he  did  so,  subject  to  the  question  being  discussed 
Aereafter,  as  well  as  to  avoid  the  incurring  additional  ex- 
penoe  to  the  parties;  and  he  therefore  observed,  that  on  the 
whole  he  thought  he  had  better  receive  such  declarations. 
Theprindpal  cases  which  have  been  decided  on  this  subject, 
are  idl  confirmatory  of  the  rule  which  confines  the  declara- 
tiiHis  to  be  admitted  to  those  of  kindred  or  members  of  a 
fanily.  In  Goodright  d.  Stephens  y.  Moss,  Lord  Mansfield 
neier  entertained  an  opinion  that  the  admissibility  of  such 
dedarations  was  to  depend  upon  the  degree  of  acquaint- 
nee  or  intimacy  between  the  deceased  and  the  party 
■atingthera,  for  his  Lordship  there  said,  (a)  *^  the  question 
isyniiedier  die  declarations  of  the  father  and  mother  in 
diek  fife-time,  can  be  admitted  in  evidence  after  their 
det&t  Tradition  is  sufficient  in  point  of  pedigree :  circum- 
fltuees  may  be  proved.    For  instance,  suppose  from  the 
hour  of  one  child's  birth  to  the  death  of  its  parent,  it  had 
sluys  been  treated  as  illegitimlite,  and  another  introduc- 
^  ind  considered  as  the  heir  of  the  family ;  that  would  be 
good  efidence.     An  entry  in  a  father's  family  bible,  an  in- 
scttp&m  on  a  tombstone,  a  pedigree  hung  up  in  the  fami- 
ly mansion,  are  all  good  evidence.    So,  the  declarations 
of  parents  in  their  life-time."  And  Mr.  Justice  Jlston  said, 
Alt  **  rejecting  the  general  declarations  of  the  father  and 
Boflier  was  wrong.'*    It  is  clear,  therefore,  that  neither  of 
dioie  learned  judges  supposed  the  practice  to  extend  to  the 
tdnuarion  of  any  other  declarations  than  those  made  by 
Mabers  of  a  family.    With  respect  to  the  cases  of  Pbwles 
▼*  ^Moig^,  and  Whiidocke  v.  Baker,  the  first  of  which  was 

(a)  Cowp.  694. 
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IS^,       argued  before  Lord  Erskine,  and  the  latter  before  Lord 
Eldanj — the  question  in  the  first  was,  whether  the  declara- 
tions of  a  person  who  had  married  into  a  £unily  were  ad- 
missibla?    and  the  argument  was  confined  to  the  singto 
point,  whether  by  such  marriage  he  had  sufficiently  con- 
nectjed  himself  with  the  family  of  his  wife,  so  as  to  render 
his  declarations  admissible?  and  it  was  observed  that  it 
was  a  question  rather  of  construction  than  of  law.     If, 
however,  the  declarations  of  ordinary  acquaintances  couU 
be  received,  such  a  question  would  not  have  been  there 
discussed.     But  the  declarations  of  the  husband  might 
have  been  objected  to  in  that  case,  6n  another  ground,  as  he 
might  have  had  a  strong  bias  on  his  mind,  to  represent  hit 
wife  to  be  illegitimate :  and  although  the  expressions  used 
by  the  Lord  Chancellor  may  seem  to  extend  beyond  the 
general  rule,  yet  he  merely  decided  that  the  declarationa 
of  the  husband  were  receivable,  and  that  the  hearsay  ef 
relations  might  be  admitted  to  prove  consanguinity  with- 
out the  degree  of  correctness  required  as  to  other  fkcts. 
So,  in  the  case  of  WkUehcke  v.  Baker,  Lord  Mldon  lidd 
down  no  general  rule,  but  only  said,  that  "  he  acceded  to 
the  doctrine  of  Lord  Mansfield,  as  it  was  stated  from 
Cowper,  but  that  it  must  be  understood  as  it  had  been* 
practised  and  acted  upon."    The  practice  then  appears 
to  have  been,  to  limit  the  admissibility  of  declarations  to 
those  made  by  the  members  of  a  family.    Although  Mr* 
Justice  Butter  expressed  a  different  opinion  in  the  case 
of  The  King  v.  Eriswell,  yet  it  is  but  fair  to  presume  that 
he  did  so  on  the  authority  of  the  manuscript  case  of 
Brown  v.  Shelley,  to  which    he   referred,    and  which 
has  now  been  brought  before  the  Court.    But  I  axamxt^ 
prised  that  he  was  misled  by  that  case,  which  is  at  aB 
events  untenable,  nor  can  it  be  admitted  as  an  autho- 
rity on  any  principle ;  because,  although  declarations  of 
members  of  a  family  may  be  received,  yet  it  is  impossible 
to  say,  that  declarations  of  a  deceased  physician  could  be 
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admitted,  to  shew  what  some  other  deceased  person  had       ,  lftgi> 
declared  to  him.    It  would  be  not  only  out  of  all  rule,  but 
would  be  double  hearsay,  or  declarations  upon  declarations, 
which  have  never  yet  been  received  as  evidence  in  West-' 
wdtuUr  MaU,  aldiough  made  by  members  of  a  family*  But 
it  does  not  appear,  that  any  objection  was  raised  by  coun- 
sel, at  the  time  that  evidence  was  offered ;  and  that  circum- 
stance  alone  disposes  of  the  authority  of  that  case,  as,  in 
ciffl  csoses  at  nui  jprius,  if  no  objection  is  raised  as  to  the 
admissibility  of  any  particular  evidence,  it  is  generally  al- 
lowed to  be  received.     As  to  the  decision  by  Mr*  Baron 
PtnrM  in  the  case  of  Boe  d.  Btuhell  ▼•  Qare,  at  Laa^ 
ssfler,  it  is  a  mere  niri  prius  note,   and   such  cases 
tmfjtti  never  to  be  cited  or  treated  as  authorities  deserv* 
isg  any  weight.      It  is  not  proper  to  repeat  opinions 
iif  ^ges  hastOy  formed,  and  delivered  in  the  hurry  of 
die  moment  of  a  trial ;  and  the  practice  of  referring  to 
fton  has  created  much  of  the  confusion  to  which  the  ene- 
siei  of  our  law  object.    No  case  can  be  considered  as  an 
inthority  until  after  argument  at  the  bar,  and  a  decision 
hj  the  Court  m  Banco.    Although  that  learned  Baron 
Bo^  have  been  a  most  eminent  lawyer,  yet  his  judgment 
b  die  case  as  stated  to  us,  appears  to  have  been  taken  in 
A  Ter;  loose  manner ;  and  added  to  that  of  Brown  v.  Shel- 
%,  mi^t  probably  have  led  Mr.  Justice  Bullet  into  the 
^Sehm  he  is  stated  to  have  used  in  the  case  of  The  King 
T.  EriswelL     In  Selwyn*s  Nui  Prius  (a)  it  is  said,  that  the 
dedsrations  of  the  members  of  a  family  are  received  in  evi- 
dence as  to  pedigrees;  (and  the  opinion  of  Lord  Keujfon  in 
neEng  V.  Eriswell  (6)  is  referred  to  in  support  of  that  po- 
ntion) ;  but  that  evidence  of  what  a  mere  stranger  has  said, 
has  ever  been  rejected  in  such  cases ;  and  the  following  note 
is  subjoined  in  proof  of  that  allegation.  [In  ejectment  brought 
by  the  Duke  ofAihol^  Mr.  Sharpe^  attorney,  was  €U  first 
permitted  to  give  in  evidence  what  he  had  heard  an  old  ser- 

(«)  Vol.  II.  5th  edit,  page  734.  (ft)  3  Term.  Rep.  72a 
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223w       vanf  of  the  family  (since  dead)  say  concerning  the  pedigree) 
but  it  being  strongly  objected  to,  and  Boilings  relying  on 
the  objection,  they  afterwards  gave  other  evidence.     MS. 
Mr.  fFegg.  See  a  different  statement  pf  this  case  in  GUberfs 
Law  of  Evidence,  112,  and  BulL  M.  PH.  290,  under  the 
name  ofthe  Duke  of^^Ao/v.  Lord  ^#A6MmAain.  But^tMnv 
if  the  foregoing  be  not  more  correct?]  Andin  JSti/fer*#  Nui 
Prius,  that  case  is  thus  stated  (a) : — In  an  ejectment  between 
The  Duke  otAthol  and  Lord  Mhbumham,  E.  14  Geo.  % 
Mr.  Sharpe,  who  was  attorney  in  the  cause,  was  admitted  to 
prove  what  Mr.  Worthington  told  him  he  knew  and  had 
heard  in  regard  to  the  pedigree  of  the  family,  Mr.  fFot^ 
tMngton  happening  to  die  before  the  trial.    And  as  that 
learned  Judge  gave  an  unquaUfied  opinion  in  the  case  of  Tke 
King  V.  Eriswell,  and  preceded  Lord  Kenyan,  it  is  not  to  be 
wondered  at,  that  his  Lordship  should  speak  with  somehe* 
sitation,  introducing  however  the  word  ** perhaps,"*  as  to  adr 
mitting  declarations  of  parties  livhig  in  habits  of  intimaqr 
with  the  members  of  a  family.     On  the  whole,  therefore^  I 
am  of  opinion,  that,  as  the  practice  of  receiving  dedaratioiia 
in  cases  of  this  description  is  ^n  exception  to  the.  general 
rule,  it  ought  not  to  be  carried  further  than  it  has  hitherto 
gone,  and  that  it  has  been  allowed  as  far  as  could  be  done 
with  safety,  and  to  the  full  extent  which  justice  requires. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,  and 
should  content  myself  with  the  clear  and  luminous  view 
my  Lord  Chief  Justice  has  taken  of  this  question ;  but  it  has 
been  said  that  there  are  authorities  the  other  way.  When 
the  rule  was  granted,  the  Court  felt  but  little  difficulty) 
and  were  strongly  incUned  to  the  opinion  which  has  just 
been  expressed;  and  all  the  cases  on  the  subject  having . 
now  been  brought  before  us,  I  am  quite  satisfied  that  the 
rule  must  be  discharged.  Neither  Itord  JErskine  in  Pmoles 
V.  Young,  nor  Lord  Eldon  in  IFhitelocke  v.  Baker,  laid 

(a)  7th  edit,  by  Bridgman,  295. 
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down  the  rule  to  the  extent  to  which  we  are  now  called  on       .^^^ 
to  carry  it  by  my  brother  Peake.     Vowles  v.  Young  was 
the  first  case  in  which  the  doctrine  was  carried  so  far  as 
to  admit  the  declarations  of  a  man  connected  only  by  mar- 
riage; and  the  Lord  Chancellor  there  thought  that  his  af- 
finity to  the  fiunily  rendered  his  declarations  admissible  in 
crideoce;    but  when  he  gave  his  ultimate  opinion  he 
sud^)v  ^*  the  law  resorts  to  hearsay  of  relations  upon  the 
principle  of  interest  in  the  person,  from  whom  the  descent 
ii  to  be  made  out.     If  a  person  says,  another  is  his  rela- 
lioQ  or  next  of  kin,  it  is  not  necessary  to  state  how  the 
eonsanguinity  exists.     It  is  sufRcient,  that  he  says  ji.  Is 
bis  rdation,  without  stating  the  particular  degree ;  which 
(eikaps  he  could  not  tell,  if  asked.     But  it  is  evidence, 
fina  the  interest  of  that  person  in  knowing  the  connec- 
tiontof  the  family.     Therefore,  the  opinion  of  the  neigh- 
keuihood  of  what  passed  among  acquaintance  will  not  do.'* 
In  WkUdocke  v.  Baker ^  Lord  EUon  seems  to  be  remark- 
•blf  anxious  to  guard  the  rule,  and  he  referred  to  the  prin- 
ce laid  down  by  Lord  Mam/ield  in  Cowpery  and  put 
a(|Halification  upon  it,  lest  it  should  be  extended  to  such  a 
cue  as  the  present ;  for  his  Lordship  there  said  (&), ''  I  ac- 
^  to  the  doctrine  of  Lord  Mamfield  as  it  has  been  stat- 
d,bHt  it  must  be  understood  as  it  has  been  practised  and 
ousted  upon;  and  one  word  in  that  passage  wonts  expla- 
oatioik    It  was  not  the  opinion  of  Lord  Mansfield,  or  of 
toy  Judge,  that  tradition,  generally,  is  evidence  even  of 
pedigree :  the  tradition  must  be  from  persons  having  such 
t connection  with  the  party  to  whom,  it  relates,  that  it  is 
oatund  and  likely,  from  their  domestic  habits  and  connec- 
tioos,  that  they  are  speaking  the  truth,  and  that  they  could 
.  not  be  mistaken."  It  has  been  said,  however,  that  great  con- 
fidence is  frequently  reposed  in  domestics  and  servants,  but 
tiiere  is  a  manifest  distinction  between  the  confidence  con- 
ftrred  on  a  servant  by  his  master,  and  the  intimacy  of  rela- 

(«)  13  Ves.  147.  ih)lilS\4. 
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IBMh^  tioQs/  for  it  is  not  usual  for  the  master  to  converse  irith  hit 
domestics^  and  give  them  a  history  of  his  family  connectionty 
or  furnish  them  with  a  state  of  his  pedigree ;  and  if  what  a 
•  servant  hears  in  conversation  at  table  were  to  be  admitted  as 
evidence,  the  rule  would  become  so  loose  as  to  occasion  the 
greatest  inconvenience ;  whereas,  if  it  be  confined  to  rela^ 
tions  connected  by  blood  or  marriage,  the  path  to  be  pur- 
sued is  clear  and  certain.  Under  all  the  circumstances, 
therefore,  I  am  of  opinion  that  we  ought  to  adhere  to  the 
known  and  definite  rule,  and  not  allow  the  vague  declara- 
tions of  servants  to  be  admitted  in  evidence  in  a  questikm 
of  this  description. 

Mr*  Justice  Burrough. — I  was  engaged  as  counsel  in 
the  case  of  Fawle$  v.  Yoimg,  and  the  ground  of  the  objec- 
tion there  taken  was,  that  the  wife  being  dead,  the  declara- 
tions of  her  husband  were  not  admissible,  as  he  was  no  longer 
connected  with  her  family;  but  that  if  he  had  continued 
her  husband,  and  received  his  information  firom  her  during 
the  period  of  coverture,  they  would  be  receivable;  butLot4 
JErskiu  put  it  on  the  ground  that  his  knowledge  most 
have  been  acquired  whilst  he  was  a  member  of  the  fanufy. 
This  being  an  exception  firom  the  general  rule,  viz,  that  hetay 
say  is  not  admissible  in  evidence,  it  must  be  construed  lite>- 
rally  and  strictly ;  and  what  are  the  natural  limits  to  which  H 
should  be  confined?  To  declarations  made  by  members  rf 
the  family  connected  by  blood  or  by  marriage.     By  ad- 
hering to  this  rule,  it  will  produce  neither  doubt  nor  unoef- 
tainty,  and  if  we  were  to  go  beyond  it,  the  declaratioBS 
even  of  a  groom,  chambermaid,  or  other  inferior  servant, 
might  be  admitted,  although  they  may  be  utter  strangen 
to  the  pedigree  or  history  of  the  family,  and  with  whom* 
they  might  have  been  domesticated  but  a  very  short  pe- 
riod.   With  respect  to  the  dictum  which  fell  fifom  Mr. 
Justice  BuUtr  in  the  case  of  "Hie  King  v.  Eriawell^  and 
on  which  so  much  reliance  has  been  placed  by  my  Brother 
Peake,  it  was  altogether  extra-judicial,  and  noC  required  in 
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deciding  ttwt  pardcuUr  ca»e.  ^  On  the  grounds,  therefore, 
thftt  this  being  an  exception  to  the  general  rule,  it  must  be 
eonstmed  striody ;  but  nore  especially,  as,  if  it  be  relaxed 
it  win  lead  to  the  greatest  uncertainty,  I  concur  with  the 
Court  in  thinking  that  this  rule  must  be 
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(«)  In  Am  d.  Smitam  w.  Ridg- 
wt^  h  WIS  held,  tbst  in  the 
proof  of  a  pedagree,  the  dyiag 
WhUioiis  of  J.  S.  ai  Co  the  re- 
htiottdup  af  the  leiior  of  the 
fUatiff  to  the  person  last  seised, 
nvie  not  receiTable  in  evidence. 


Discharged  (a). 

And  itkWmlher  v.  WimgfiM,  Lord 
Eldan  Budf,  "  the  question, 
whether  a  physician  or  a  servant, 
who  has  attended  the  family,  can 
be  admitted  as  one  of  the  family, 
has  not  I  conceive  been  decided." 


I 


•4  Birn.  &  Aid.  53. 


t  18  Vet.  446. 


- — ^iDeniandant ;  WooDYER,Tenant;  NiCHOLL8,Vouchee. 

lOi.  Serjeant  Bosanguet  moved  that  tliis  recovery  might 
be  smended,  by  adding  the  name  of  a  parish  situate  in 
^^MlichapeL      He    founded  his  motion  on  an  affidavit 
^rittch  stated,  that  the  recovery  was  suffered  in  1776,  and 
tbst  Ae  premises  had  been  enjoyed  consistently  with  the 
d(8d  to  leid  the  uses  ever  since ;  and  that  tfaey  were  there* 
'  io  described  as  a  certain  number  of  acres  of  land  purchas- 
ed of  Jlomos  Green,  and  in  the  occupation  of  Thomas 
Nkkoktn^  in  the  parish  of  Stepney.    But  that  it  was  lately 
dbeovered,  that  one  of  the  closes,  consisting  of  three  acres, 
Wtt  MtiuUe  at  fFMtechapel  instead  of  Stepney, — It  was  sub« 
■ittedi  that  as  the  deed  to  lead  the  uses  contained  the 
pirdeulars  of  the  number  of  acres,  as  well  as  the  names  of 
the  vendor  and  occupier,  and  a  mare  mis-description  of  the 
parisb  in  which  part  of  the  lands  was  situate,  this  oaae  fell 
expressly  within  that  of  Lamb  v.  Reaston  (a),  where  a 


Seturdmg^ 
Maif  93d. 

A  FBcorery  may 
be  amended  by 
itiMiting  a  pa- 
rish not  named 
in  the  deed  to 
lead  Che  utei, 
the  landiintend- 
ed  to  pan  hav- 
ing been  iped- 
fled  therein  ai 
to  the  number 
of  aovt,  as  well 
at  the  names  of 
thoTendor  and 
occupier,  at  the 
time  the  reco- 
very was  iuflfbr- 
ed. 


(«)  5  Taunt.  207.  <S^-  C.  1  Marsh.  23. 
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WOODYER, 

Tenant ; 

NiCHOLLf, 

Vouchee. 
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line  was  amended  by  inserting  a  parish  not  named  in  the 
deed  to  lead  the  uses,  it  being  certain  by  the  deed's  spe- 
cifying the  quantities  and  occupiers,  that  the  land  was  in- 
tended to  pass. 


The  Court  considering  the  affidavit  to  be  sufficient, 
as  it  shewed  that  it  was  the  evident  intention  of  the  par- 
ties to  convey  the  close  in  question,  together  with  the  other 
lands  in  the  parish  of  Stepney^  the  amendment  wag 

Allowed  as  prayed  for  (a). 
(a)  But  Bee  Lord  ElUott,  vouchee,  8  B.  Moore,  520. 


^^^f[^^  Dyer,  Clerk,  v.  Bowley. 

If  a  tenant,  X  HIS  was  an  action  of  replevin.     The  declaration  stated, 

of  hit  landlord,  that  On  the  2d  t/une,  1820,  the  defendant  took  the  goods 

S^'a*°iS^'  and  chattels  of  the  plaintiff,  in  a  certain  dwelling-house, 

charged  on  the  situate  in  the  parish  of  St.  Mary-le-bane,  in  the  county  of 

premises  ^^'  ^^                                                                                               • 

mifedyitbequi'  Middlesex.      The  defendant  pleaded  four  cognizances; 

mentofrent*^  first,  as  bailiff  to  Messrs.  John  Ramsbottom  the  elder, 

WheceUiere-  John  Newman,  John  Ramsbottom  the  younger,  and  JVt- 

forc,  A.  in  1796,  cholas  Graham^  for  one  year  and  three  quarters'  rent, 

demited  premi- 

fes  to  J9.  for  riz-  due  the  25th  March,  1820,  in  respect  of  the  said  dwelling- 

which  1/ ms,  bouse  in  which,  &c.,  which  the  plaintiff  held  and  enjoyed  as 

had  been  mort-  tenant  to  them,  by  virtue  of  a  certain  demise  thereof  there- 
gaged  to  C,  and  '     "^ 

jB.  assigned  tofore  made,  at  the  yearly  rent  of  6/.,  payable  quarteriy; 

underlet  to  £.  and  that  bccausc   10/.   of  the  aforesaid  rent  was  due, 

^i!^,ii"»K/*  the  defendant,  as  their  bailiff,  distrained,  &c.  The  second 

conTeyed  tne  '         .            '                               '                       ' 

premises  in  fee  cognizance  was  similar  to  the  first,  only  stating  the  rent 

who' was  also '  to  be  40/.  instead  of  6/.     The  third  cognizance  was  like 

paid^thfTL^^^^  t^e  ^^^t>  ^'^^y  stating  that  one  Jonathan  Saul  was  feiiant 

^^c^^^'^lSfs  *^  Ramsbottom  Sf  Co.;  and  the  last  cognizance  stated, 

to  18S0,  andF. 

distrained  for  rent  in  the  latter  year: — Held,  that  E,  who  replevied  at  the  instance  of  D,  nA^/bx 

avail  himself  of  such  payments  for  interest  under  the  plea  of  Kens  in  arriere. 
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diat  Jama  Ncrthiwood  was  tenant  to  them  instead  of  the 
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The  plaintiff  pleaded  in  bar  to  all  the  cognizance8,yfrt^9 

JMMi  tenuii;  and  secondly^  riens  en  arriere;  upon  which  issues 

were  joined.     The  cause  came  on  to  be  tried  before  Lord 

Qiief  Justice  Dallas ^  at  Weitmimier^Bit  the  Sittings  after 

Michaelmas  Term,  1821 ,  when  a  verdict  was  found  for  the 

ptaimdffy  damages,  4/.  4ts,  subject  to  the  opinion  of  the 

CWty  on  a  case  containing  several  complicated  facts,  but  no 

part  of  which  was  appUcable  to  the  argument  or  judgment 

of  the  Court,  but  the  following : 

The  premises,  in  respect  of  which  the  distress  was 
made^  had  been  mortgaged  in  1793  to  Lord  Shuldham; 
tnd,  by  several  mesne  conveyances,    the   mortgage  af- 
terwards came  to  the  directors  of  the  Sun  Fire  Office, 
ID  whom  it  was  vested  at  the  time  of  the  distress,  the 
nortgage  never  having  been  redeemed.     In  February, 
1796,  a  person  by  the  name  of  Sarcouri,  being  seised 
of  the  premises  subject  to  the  mortgage,  demised  the 
ttne  to  one  Janathim   Saul,  for  a  term  of  sixty-eight 
yean,  at  a  yearly  rent  of  6/.  payable  quarterly.     In  1808, 
Ssul  assigned  his  term  to  James  Northwood,  who   un- 
derlet the  premises  to  the  plaintiff.     In  1816,  Har court 
appointed  one  Charles  Ranken,  receiver  of  the  property 
CDoreyed  to  the  Sun  Fire  Office.    And  in  September,  1 8 1 8j 
lie  conveyed  the  premises,  subject  to  certain  mortgages 
mentioned  in  the  deeds  of  conveyance,  to  Ramsbottom  8f 
Co.  in  fee,  and  under  whom  the  defendant  made  cogniz- 
.Mice.    In  October,  1819,  the  attomies  of  the  Sun  Fire 
Office  gave  the  plaintiff  notice  not  to  pay  rent  to  any  i)er- 
SGD  but  them.     Northwood,  who  indemnified  the  plaintiff, 
and  claimed  the  premisses  as  the  assignee  of  Saul,  had 
paid  the  rent  of  them  to  Harcourt;  but,  at  the  time  of  the 
distress,  and  for  twenty-five  years  previously,  he  had  been 
Harcmtrfs  general  and  authorised  agent  for  all  his  land- 
ed property,  and  had  paid  interest  on  the  mortgage  to  the 
Sun  Fn-e  Office  from  1816  to  April,  18^0.     If  the  Court 
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2^^.       should  be  of  opinion  that  the  plaintiff  was  entitled  to 

cover,  then  the  verdict  for  4/.  4^,  damages  was  to  stanA; 
but  if  otherwise,  a  verdict  was  to  be  entered  for  the  defend- 
ant, 10/.  10$.  damages,  instead  of  the  return  of  Ae  gooda, 
the  jury  having  found  that  the  arrears  of  rent  amounted  to 
that  sum,  and  that  the  goods  distrained  were  of  that  value. 

This  ease  was  twice  argued,  first,  in  Batter  Term,  1888^ 
by  Mr.  Serjeant  Pell  for  the  plaintiff^  and  Mr.  Seijeanft 
Lens  for  the  defendant;  and  again  on  this  day,  when  Mr. 
Serjeant  Pell  for  the  plaintiff,  was  stopped  by  the  Courty 
who  called  on  Mr.  Seijeant  Boeanquet  for  the  defendant^ 
to  confine  himself  to  the  point  ^  whether  the  payment  of 
interest  on  the  mortgage,  to  the  Sun  Fire  Office^  by  .Vbr/A- 
wood  as  agent  of  ^arcour^,  from  1816  to  1830,  waanot 
made  with  the  assent  of  the  latter,  so  as  to  operate  as.  n 
discharge  to  the  plaintiff  on  his  plea  of  riens  m  arriere,  ea 
such  payment  covered  the  period  for  which  the  diatreaa 
was  taken. 

He  submitted,  that  although  the  premises  were  most- 
gaged  to  the  Sun  Fire  Office,  before  they  were  conveyed 
to  Ramsbottam  Sf  Co.  still  that  they  were  legally  invested 
with  the  reversion^  and  entitled  to  receive  the  rent  accruB^ 
due  from  the  tenant,  and  more  particularly  so,  as  they  never 
gave  him  any  authority  to  pay  the  interest  in  queetws 
out  of  the  rent.  The  sums  paid  to  the  Sun  Fire  OflSw^ 
were  for  interest  on  a  debt,  and  not  for  rent,  and  the 
money  was  due  to  them  from  Harcourt,  and  which  he 
alone  was  bound  to  pay,  and  if  so  it  cannot  avail  the  plain- 
tiff on  a  plea  of  riens  in  arriere.  The  interest  was  paid 
with  Harcaurfs  money  by  Norlhwood,  in  his  eapafiity  of 
general  agent,  and  not  as  lessee  of  the  premises,  and  he 
therefore  made  the  payments  which  hb  prin^ipel  ^itefi 
bound  to  have  done. 

[Lord  Chief  Justice  Best, — If  a  person  owe  ^Htwtltflr 
rent,  and  pay  a  sum  for  him,  that  is  a  payment  on  his  ac- 
count ;  and  if  he  acquiesce  in  such  party's  paying  suma  by 
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w»y  of  mtereit  on  a  mortgage,  far  four  years,  h  if  moet 
tihal  he  should  diatrain  for  rent  aocrumg  dma  at  the 
fane.] 
At  an  erente)  EanuboUom  8$  Co.  were  not  /m'nid  /wis 
Uib  to  pay  the  intereat  to  the  Sum  Fire  Office.    The 
peenuMa  were   conveyed  to  them  as  a  security  for  a 
dribt  dae  ftom  Harcourif  and  be  alone  was  bound  to  dis- 
chuge aH  former  incumbrances;  and  as  no  assent  can  be 
noinlsd  from  the  ^ts  as  stated  in  the  case,  that  the  in- 
toert  was  to  be  paid  out  of  the  rent,  the  pbnntiff  cannot 
JBipale  the  title  of  the  JRanuboiioms  as  his  hmdlords,  nor 
sioaciate  himself  from  their  claim  for  rent  under  the  plea 
Jfimiimarriere. 

Lord  Chief  Justice  Best.  —  Akhongh  I  hare  read  aH 
Ae  Ibets  stated  in  this  case  with  the  greatest  care  and  at- 
tmioB,  I  am  not  satisfied  as  to  the  precise  rights  of  the 
fwtiei,  nor  am  I  certain  that  jostice  witt  be  attained  by 
Aeoandusion  to  which  I  have  arrived ;  but  we  certainly 
■kali  not  overturn  the  decision  we  have  so  lately  pronoun- 
Mis  Ae  case  ot  Alchcme  v.  Oomme  (a),  nor  allow  a  ten- 
ttltscEspitte  his  landlord's  title  at  the  time  of  the  demise. 
Whst  thenoure  the  facts  of  this  case?    The  plaintiff  has 
iledsred  hi  replevin  against  the  defendant,  for  taking  his 
foodr,  to  which  he  has  pleaded  four  cognisanees:yfrs/9 
ss  bsffiff  to  Bamsbaitom  Sf  Co.^  and  acknowledged  the 
tskingy  for  rent  due  in  respect  of  a  dwelling-house,  whvh 
the  phuntilF  held  as  tenant  to  them,  at  the  yearly  rent  of 
9L;  seamdfyf  a  like  cognizance,  only  stating  the  rent  to  be 
401.  instead  of  6/. ;  thirdly^  for  rent  due  to  Ramsboti&m 
ijf  C6.  from  Saul^  as  their  tenant,  instead  of  the  pkfiitiff ; 
and  lastfyf  from  Nortkwoodf  as  tenant  to  them.     The 
plaintiff  has  pleaded  in  bar,  first,  that  he  did  not  hold  un- 
der the  Ramsbattams  ;  and  sectmdfy,  that  if  be  did,  there 
im  nothing  in  arrear  from  him.     There  is  one  fact  in  the 

(«)  AnU,  p.  IdO. 
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21^24^  case,  which  is  most  important,  viz,  that  the  interest  of 
Jtamsbotiom  ^  Co.  as  landlords  has  not  been  acknowledge 
ed  by  either  party,  and  therefore  they  stand  in  the  same 
situation  as  Harcourt;  and  if  what  has  been  done  by 
Northwood  amounts  to  a  payment  for  Harcourt^  it  must 
also  be  considered  as  a  payment  for  Hamsbottom  ^  Co. 
The  question  then  is,  whether  the  payment  of  the  interest 
by  Northwood  was  made  with  the  assent  of  Harcourt ,  ao 
as  to  be  equivalent  to  a  payment  of  so  much  rent  to  him? 
It  is  true,  the  jury  have  not  found  it  to  be  so,  but  the  fieu^s 
have  been  submitted  to  us,  and  we  are  therefore  to  draw  such 
inferences  from  themasthejury  themselves  might  have  done* 
It  is  stated  that  Northwood^  irora  the  year  1816  to  18SQ, 
paid  the  interest  due  upon  the  mortgage  of  the  premises 
to  the  Sun  Fire  Office,  and  it  does  not  appear  that  any  ob- 
jection was  made  to  such  payments  during  that  period: 
Marcourt  should  have  called  on  the  plaintLBT  at  the  end  of 
1816,  for  payment  of  the  rent  then  due ;  but  as  he  did  not  do 
so,  it  must  be  inferred  that  he  was  satisfied  with  the  payment 
of  such  interest,  and  that  it  was  made  with  his  assent.  It 
has  been  said,  however,  that  it  was  paid  with  Harcfturfi 
money ;  but  there  is  nothing  in  the  case  to  warrant  such  a 
presumption:  and  although  it  is  stated  tliat. ^or/Atoood 
was  Harcourfs  general  and  authorised  agent  for  all  his 
landed  property,  yet,  it  is  not  stated  that  the  interest  on 
the  mortgage  was.  paid  by  him  in  that  capacity ;  but  even 
supposing  that  such  interest  might  have  been  paid  with 
money  belonging  to  Harcourt^  as  Northwood  was  his 
lessee  as  well  as  agent,  it  is  but  reasonable  to  presimie 
that  the  interest  was  paid  by  him  in  his  former  character, 
and  with  Uarcourfs  assent,  and  more  particularly  so, 
he  did  not  interfere  for  the  space  of  four  years,  and 
would  be  consequently  no  rent  due  to  him.  The  interes 
was  clearly  due  and  payable  to  the  Sun  Fire  Office, 
they  had  a  paramount  title;  therefore,  if  there  was  nxnz 
rent  in  arrear  or  due  to  Harcourt^  there  could  be  none  du^^ 
to  Hamsbottom  Sf  Co.  who  stand  in  his  situation.    Th^^ 
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conveyance  of  the  premises  by  Harcourt  to  thetn,  was  exe- 
eated  in  1818,  and  the  payments  of  interest  to  the  Sun^ 
Fire  0£Bce  continued  to  be  made  two  years  afterwards,  with- 
out any  objection  on  the  part  of  Ramtbattom  Sf  Co.;    it 
■nst  therefore  be  presumed  that  they  were  satisfied  with 
such  payments,  or  otherwise  they  would  have  objected  to 
Ami  in  the  course  of  the  year  1819.     It  has  been  said, 
hovcfver,  Aat  Harcourt  alone  was  liable  to  the  payment 
of  this  interest,  and  that  it  ought  not  to  affect  or  destroy 
Bmh$ioitom  ^  Co's.  claim  for  rent ;  but  I  am  unable  to  dis- 
eofer  that  he  alone  was  responsible  for  such  interest.  When 
die  premises  were  conveyed  by  Harcourt  to  Bamsbottom 
^  Co,  they  were  charged  with  a  mortgage ;  they  therefore 
^         pnthased  it  subject  to  such  incumbrance,  and  must  conse- 
i         fueiitly  be  prepared  to  pay  the  interest  claimed  by  the 
^ottgtkgeen  when  called  on  to  do  so.    Ramsbottom  Sf  Co. 
fioddnot  be  entitled  to  the  estate  absolutely,  and  yet  call  on 
•ftgrcotcrf  to  pay  the  interest  with  which  it  was  charged ; 
^ey)  as  purchasers,  had  only  such  an  interest  in  the  proper- 
Vt  ss  Harcourtwas  entitled  to  convey ;  and  if  they  had  receiv- 
die  rent  in  dispute  from  the  plaintiff,  they  would  have 
Hable  to  pay  it  over  in  the  shape  of  interest  to  the 
Fire  Office;  and  such  interest  was  actually  paid  for 
benefit*     It  seems  to  me,  that  justice  will  be  done  by 
^^liis  view  I  have  taken  of  the  case,  and  from  the  plead- 
I,  SB  well  as  the  facts  before  us,  and  more  particularly 
the  circumstance  that  the  interest  was  paid  for  four 
without  the  interference  of  Harcourt  or  Ramsbot^ 
'<om  ^  Co.  it  is  but  fair    to  presume  that  it  was  paid 
ith  their  assent  as  landlords  of  the  premises ;  and  it  would 
unjust  to  allow  the  plaintiff  to  be  called  on  for  rent, 
'^'*^hen  by  the  payment  of  such  interest  he  had  discharged 
^^  to  that  amount;  I  therefore  think  that  the  plaintiff  is  en- 
**tfed  to  judgment  on  the  plea  of  riens  in  arriere. 

ISdr.  Justice  PARK.«-*By  our  deciding  in  favour  of  the 
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1824^  case,  which  is  most  important,  viz,  that  the  interest  of 
Jtamsbotiom  ^  Co,  as  landlords  has  not  been  acknowledge 
ed  by  either  party,  and  therefore  they  stand  in  the  same 
situation  as  Harcourt;  and  if  what  has  been  done  by 
Northwood  amounts  to  a  payment  for  Harcourt^  it  must 
also  be  considered  as  a  payment  for  Ramsbottom  Sf  Co. 
The  question  then  is,  whether  the  payment  of  the  interest 
by  Northwood  was  made  with  the  assent  of  Harcourt i  ao 
as  to  be  equivalent  to  a  payment  of  so  much  rent  to  him? 
It  is  true,  the  jury  have  not  found  it  to  be  so,  but  the  fiusts 
have  been  submitted  to  us,  and  we  are  therefore  to  draw  such 
inferences  from  them  as  the  jury  themselves  might  have  done. 
It  is  stated  that  Northwood,  from  the  year  1816  to  18S0, 
paid  the  interest  due  upon  the  mortgage  of  the  premises 
to  the  Sun  Fire  Office,  and  it  does  not  appear  that  any  ob- 
jection was  made  to  such  payments  during  that  period: 
Marcourt  should  have  called  on  the  plaintiff  at  the  end  of 
1816,  forpayment  of  therent  thendue;  but  as  he  did  not  do 
so,  it  must  be  inferred  that  he  was  satisfied  with  the  payment 
of  such  interest,  and  that  it  was  made  with  his  ass^it.  It 
has  been  said,  however,  that  it  was  paid  with  Harcourt$ 
money;  but  there  is  nothing  in  the  case  to  warrant  such  a 
presumption:  and  although  it  is  stated  that,  JVorthwood 
was  Harcourfs  general  and  authorised  agent  for  all  his 
landed  property,  yet,  it  is  not  stated  that  the  interest  on 
the  mortgage  was.  paid  by  him  in  that  capacity ;  but  even 
supposing  that  such  interest  might  have  been  paid  with 
money  belonging  to  Harcourt,  as  Northwood  was  his 
lessee  as  well  as  agent,  it  is  but  reasonable  to  presume 
that  the  interest  was  paid  by  him  in  his  former  character, 
and  with  Harcourt 8  assent,  and  more  particularly  so,  as  j 
he  did  not  interfere  for  the  space  of  four  years,  and  there  - 
would  be  consequently  no  rent  due  to  him.  The  interest-^ 
was  clearly  due  and  payable  to  the  Sun  Fire  Office,  and.^ 
they  had  a  paramount  title ;  therefore,  if  there  was  no^ 
rent  in  arrear  or  due  to  Harcourt,  there  could  be  none  du 
to  Eamsbottom  Sf  Co.  who  stand  in  his  situation.     Th 
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confeyance  of  the  premises  by  Harcourt  to  thenii  was  exe-       sISJ^ 
eated  in  1818,  and  the  payments  of  interest  to  the  Skm- 
Fire  Office  continued  to  be  made  two  years  afterwards,  with- 
out any  objection  on  the  part  of  Ramabottom  4r  Co.;    it 
ttust  therefore  be  presumed  that  they  were  satisfied  with 
inch  payments,  or  otherwise  they  would  have  objected  to 
dioii  in  the  course  of  the  year  1819.     It  has  been  said, 
kovever,  that  £farcour^  alone  was  liable  to  the  payment 
of  diis  interest,  and  that  it  ought  not  to  affect  or  destroy 
Bamthottom  4r  Co's.  claim  for  rent ;  but  I  am  unable  to  dis- 
eofer  that  he  alone  was  responsible  for  such  interest.  When 
As  premises  were  conveyed  by  Harcourt  to  Ramsbottom 
9f  Cb.  they  were  charged  with  a  mortgage ;  they  therefore 
jRothased  it  subject  to  such  incumbrance,  and  must  conse- 
qaendy  be  prepared  to  pay  the  interest  claimed  by  the 
tnortgagees  when  called  on  to  do  so.    Ramsbottom  Sf  Co. 
ebddiiot  be  entitled  to  the  estate  absolutely,  and  yet  call  on 
Bwrtdnert  to  pay  the  interest  with  which  it  was  charged ; 
tteyi  as  purchasers,  had  only  such  an  intelrest  in  the  proper- 
tjf  as  Harcourt  was  entitled  to  convey ;  and  if  they  had  receiv- 
^  ihe  rent  in  dispute  from  the  plaintiff,  they  would  have 
been  liable  to  pay  it  over  in  the  shape  of  interest  to  the 
Sm  Fire  Office ;  and  such  interest  was  actually  paid  for 
tbeir  benefit.     It  seems  to  me,  that  justice  will  be  done  by 
this  view  I  have  taken  of  the  case,  and  from  the  plead- 
ngB,  as  well  as  the  facts  before  us,  and  more  particularly 
from  the  circumstance  that  the  interest  was  paid  for  four 
years  without  the  interference  of  Harcourt  or  Ramsbot^ 
^  ^  Co,  it  is  but  fair    to  presume  that  it  was  paid 
^th  their  assent  as  landlords  of  the  premises ;  and  it  would 
be  unjust  to  allow  the  plaintiff  to  be  called  on  for  rent, 
when  by  the  payment  of  such  interest  he  had  discharged 
it  to  that  amount;  I  therefore  think  that  the  plaintiff  is  en- 
titled to  judgment  on  the  plea  of  riens  in  arriere. 

Mr.  Justice  Park.— By  our  deciding  in  favour  of  the 
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plaintiff*  in  this  caae^  we  shall  be  inrading  no  rule  of  law, 
nor  shall  we  infiringe  on  the  well  known  rule  that  it  is  not 
competent  for  a  tenant  in  replevin  to  dispute  his  landlord's 
title  at  the  time  of  the  demise.  The  simple  question 
here  is,  whether  the  plea  of  rt€fi^  in  arriere  is  not  sup- 
ported by  the  facts  as  stated  in  the  case*  The  Court  muat 
presume  that  the  payments  to  the  Sun  Fire  Office  for  in- 
terest, were  made  with  the  assent  of  the  landlord,  and  if 
this  be  so,  no  rule  of  law  will  be  disputed  or  violated.  It 
is  clear  that  the  assent  of  the  landlord  is  necessary  to  ]^ro* 
tect  a  payment  made  by  hia  tenant,  yet  if  a  party  liaUe 
to  pay  rent  to  hia  landlord,  pays  it  over  to  a  third  per* 
son  for  interest  due  on  a  mortgage,  with  the  acquiesoence 
of  his  landlord,  it  is  equivalent  to  a  payment  of  rent  pro 
tanto;  and  although  a  tenant  cannot  plead  a  set  off  to  an 
avowry  for  rent,  he  may  avail  himself  of  a  payment  so  made 
under  the  plea  of  riens  m  arriere.  In  Sapsfard  v.  FhUk- 
er  (a),  it  was  held  that  a  tenant  might  plead  payment  oCa 
ground  rent  to  the  original  landlord ;  and  in  Taylor  v.  Zmini* 
ra{b)^  it  was  decided,  that  he  might  plead  payment  of  anaa* 
nuity  secured  out  of  the  lands  demised,  previously  to  the  de* 
mise  to  him,  for  the  arrears  of  which  the  grantee  of  the  an- 
nuity had  threatened  to  distrain.  On  these  gtouodB,  I  am 
of  opinion  that  the  plaintiff^  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Burrouqu  concurring — 

Judgment  for  the  plaintiff. 

(•)  4  Term  Rep.  511.         (b)  2  Manh.  220.  S.  C.  6  Tauat  624. 
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BucK£  r.  Dymokk,  Clerk.  m^^Sl 

Ems  was  an  action  of  coyenant  on  a  deed  made  between  if  >  penoo  co- 
LmrisDymoke,  Esquiie,  Champion  of  England,  of  the  "x^'^T^^J 
•nt,  Jahm  Ifym^ke,  (the  defendant),  of  the  second,  and  ^^^^ 
Glariw  BUeke,  the  fiuher  of  the  phuntiff;   and  since  "o^  ^^  ti- 

tie  in  ft  dedftni* 

\f  of  the  third  part ;  whereby,  after  reciting,  that  Uoo  founded  on 
the  will  of  John  Dymoke,  deceased,  divers  estates,  ^eu^y^' 
iwhrimg  Ae  messuaffe,  &c.  thereinafter  mentioned,  stood  corefiantori 

~         ®  ^  '  ftnderenifit 

BulBd  to  the  use  of  Lewis  Dymoke  for  life,  with  remain*  be  nccesnry, 
lor  to  the  use  of  trustees,  in  trust  to  preserve  contingent  a  requeit  it  tuf- 
nwdiiders,  widi  remainder  to  the  first  and  other  sons  of  ^\^^^ 
Urns  Dmnohe  in  tail  male,  with  remainder  to  the  use  of  y^^en,  there- 

wttf  in  ftn  ftc* 

At  defendant  for  life,  irith  remainder  to  the  use  of  trus-  tion  by  tbe  bdr 
ten  ^  preserve  contingent  remainders,  with  remainder  to  wb^ajHt- 
to  die  defendant's  first  and  other  son  and  sons  in  taU  ^^  ^*i^'L 

conveyed  m  nee 

Mil,  witfi  divers  remainders  over ;  they  the  said  LewU  by  a  tenant  for 
•  D/moke  and  the  defendant,  by  bargain  and  sale,  conveyed  venant  that  Ua 
aiMaage  situate  No.  229  hi  the  Strand,  to  the  pUintifT,  [^^^ 
Ui  heirs  and  assiims,  during  the  natural  lives  oi  LewU  tbeagec^twen- 

^  --o      f  — o  ty-one,  ihoold, 

•'VMw  and  the  defendant,  and  the  life  of  the  surviv-  at  the  requeat 
^iiFof  Aem,  and  during  all  the  other  estates  and  inter-  ^hiaSeirt,by 
«ito  of  diem  or  either  of  them  therein.    And  the  said  ^"^^  ~°*^" 

recoTcry,  fine, 

*^ntDj^moie,  for  himself,  his  heirs,  executors,  and  ad-  and  other  at- 

Bnuitntors,  and  for  and  on  behalf  of  himself,  and  his  first  counsel  ahouid 

«i4  odier  son  and  sons ;  and  the  defendant,  «/oAit  iJymoAt,  ly^Vt^^olT'' 

tot  Umself,  his  heirs,  executors,  and  administrators,  and  pr«Baiseff  to  the 

purchaser,  and 

for  and  on  behalf  of  himself,  and  his  first  and  other  son  he  having  died, 
and  sons,  did  thereby  severally  and  respectively,  and  not  i^reqnestedthe 
jointly,  covenant,  promise,  and  agree  to  and  with  the  said  j^'^J^^'bif' 

eldest  son,  then 
of  age,  to  suffer  a  recovery,  and  the  tenant  for  lUe  having  refused  to  do  so :— Held,  in  a  dedara- 
tidB  onthis  covenant  by  the  heir  of  the  purchaser  agahnst  die  tenant  for  lift,  that  it  was  not  neces- 
Msy  to  aver  that  the  latter  had  notice  of  the  heir's  living  become  entitled  to  the  property : — Held, 
dbo,  that  it  was  unnecessary  to  allege  a  rei|uest  by  the  heir  to  the  son  of  the  tenant  for  life  to  suffer 
Hkm.ntmmy,  as  the  oyvenant  was  entered  faito  by  his  lather  ;-.*a«ithflf  was  it  necessary  to  aver  that 
eoBDael  had  advised  a  recovery  to  be  suffered; — nor  that  the  heir  of  the  purdiascr  had  offered  to  make 
•  icBMit  le  tl|e  prme^m 
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1824^  Charles  Blicke,  deceased^  his  heirs  and  assigns,  in  man- 
ner following :  that  is  to  say,  that  they  the  said  Lewis 
Dymoke  and  the  defendant,  or  one  of  them,  had  full  pow- 
er to  convey,  and  also  that  the  first  son  or  other  heir  male 
of  the  body  of  the  said  Lewis  Dymoke ,  who  should  first 
attain  the  age  of  twenty-one,  or  in  default  of  such  first  son 
or  other  heir  male  of  the  body  of  Letais  Dymoke  attaining 
such  age;  the  first  son  or  other  heir  male  of  the  body  of 
the  defendant  John  Dymoke  first  attaining  the  age  of 
twenty-one  years,  or  such  other  person  or  persons  as  un* 
der  the  uses  of  the  will,  or  otherwise,  should  first  become  le- 
gally competent,  by  common  recovery,  or  otherwise,  to  make 
and  complete  a  good  title  to  the  fee  simple  of  the  mes- 
suage or  tenement  and  premises,  should  and  would,  upon 
the  request  of  the  said  Charles  Blicke,  since  deceased,  his 
heirs  or  assigns,  but  at  the  proper  costs  of  Lewis  Dymoke 
and  the  defendant  John  Dymoke,  by  such  common  recove* 
ry,  fine  or  fines,  and  other  assurances  ^'  as  counsel  should 
advise/*  well  and  effectually  convey  and  assure  the. said 
messuage  or  tenement  and  premises,  or  the  reversion  and  in- 
heritance thereof,  in  fee  simple,  unto  and  to  the  use  of  the 
said  Charles  Blicke,  his  heirs  and  assigns  for  ever,  6r 
otherwise,  as  his  or  their  counsel  should  direct.  And  the 
said  Lewis  Dymoke  and  the  defendant  further  covenanted 
upon  any  reasonable  request,  but  at  the  costs  and  charges 
of  the  said  Charles  Blicke,  his  heirs,  executors,  or  admi- 
nistrators, to  make  all  such  further  assurances  as  by  him 
the  said  Charles  Blicke,  his  heirs  or  assigns,  or  his  or 
their  counsel,  should  be  reasonably  advised,  devised,  or 
required. — The  declaration  then  averred  the  seisin  of 
Charles  BHcke,  his  death,  the  seisin  of  the  plaintiflPas  Us 
heir,  and  also  the  death  of  Lewis  Dymoke  without  heir 
male,  and  that  one  Henry  Dymoke,  the  first  son  of  the  de- 
fendant who  attained  the  age  of  twenty-one  years,  became 
of  age  in  March,  1822;  whereupon  the  plaintiff  requested 
the  defendant,  together  with  the  said  Henry  Dymoke,  to 
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tu£^  a  common  recovery  of  the  said  messuage  to  the  use  of      .J^^ 
&e  plaintiiF  and  his  heirs,  and  assigned  for  breach^  that 
the  defendant  did  not,  when  he  was  so  requested  as  afore- 
flud,  or  at  any  other  time,  together  with  the  said  Henry 
Dpnoke,  suffer,  and  cause  the  said  Henry  Dymoke  to 
wffer,  a  common  recovery,  so  and  in  such  manner  as  in 
that  behalf  aforesaid,  but  wholly  refused  so  to  do.     It 
waithen  further  averred,  that  the  plaintiff  did  request 
die  defendant  to  cause  Henry  Dymoke  by  a  common  re- 
eorery,  as  by  counsel  then  and  there  in  that  behalf  was 
adnsed,  to  convey  and  assure  the  said  messuage  in  fee 
nqpie,  unto  and  to  the  use  of  the  plaintiff,  his  heirs  and 
•ngns  for  ever;  and  assigned  for  breach,  that  the  defend- 
as!  did  not,  when  he  was  so  requested,  or  before  or  since, 
weD  and  effectually  convey  and  assure  the  said  messuage 
ortoiement  and  premises  in  manner  in  that  behalf  aforer 
Mid,  or  in  any  other  manner,  but  wholly  neglected  and 
lefbaed  so  to  do.     To  this  declaration'  the  defendant  de- 
norred  generally,  and  the  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Toddy  in  support  of  the  demurrer  was  stopped  by 
*fce  Court,  who  called  on  Mr.  Serjeant  Bosanquet  to  sup- 
port the  declaration* 

He  submitted,  that,  as  the  plaintiff  claimed  under  a 
d^ative  title,  viz.  as  the  heir  of  the  original  pur- 
dttser,  it  was  unnecessary  for  him  to  give  notice  of  such 
^ to  the  defendant,  or  to  aver  it  in  the  declaration; 
^  even  if  it  were,  it  must  be  implied  in  the  averment 
of  a  request  to  the  defendant  to  perform  his  covenant.  In 
^tynoUs  V.  Davies  (in  error)  (a),  which  was  an  action  on 
ft  promissory  note  by  the  indorsee  against  the  maker ;  it 
^«8  held,  that  notice  of  the  indorsement  need  not  be  aver- 
wd;  and  Lord  Chief  Justice  Eyre  there  said,  "  the  pi-o- 
ou%  to  pay  contained  in  the  note,  is  to  the  payee  or  his 

{a)  1  Bof.  &  Pul.  625. 
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l^^  order :  immediately  then,  on  the  order  being  made  to  the 
indorsee,  the  promise  attaches ;  nor  can  we  add  the  quafi* 
fication  of  notice  to  a  promise  which  was  not  originally  qua- 
lified with  that  circumfitance."  So,  in  Bay  ley  on  BiUs  It  it 
said  (a),  that  an  allegation  of  notice  of  indorsement  it  un- 
necessary,  and  an  Anonymous  case  from  the  Practical  Be-' 
g%ster{b)f  is  cited  to  that  effect;  and  Skip  v.  Hodk{c),  it 
also  an  express  authority  in  support  of  that  position.  Ln 
Bristowe  y.  Bristoweid),  where  ji.,  lessee  for  ninety  years* 
assigned  to  B.  ten  years  of  the  term,  and  B.  covenanted  to 
repair,  and  A.  devised  the  reversion  or  residue  of  the  term 
toJ.S.y  and  died,  and  J.  S,  brought  an  action  of  covenant 
against  B.;  and  one  of  the  questions  was,  if  the  actum 
would  lie,  no  notice  having  been  given  of  the  grant  of  tho 
reversion;  it  was  held,  that  no  notice  was  necessary, 
because  there  was  no  penalty  as  in  Mailory^s  case  (e)i 
for  there  was  a  condition :  and  in  Hingen  v.  Payn  {f)^ 
where  a  lessee  covenanted  to  deliver  possession  upon  re- 
quest to  the  lessor,  his  heirs  or  assigns,  and  entered  into 
a  bond  conditioned  for  the  performance  of  his  covenants ; 
the  lessor  having  bargained  and  sold  the  reversion  to  J^  8. 
and  T.  2>.; — the  lessee  was,  in  debt  on  bond  for  not  deliver^ 
ing  the  premises  to  J.  S.  and  71  2>.,  held  bound  to  take 
notice  who  were  the  assigns  of  the  lessor. — These  auth^ 
rities  are  decisive  to  shew,  that,  where  a  plaintiff  claims 
under  a  derivative  title,  no  notice  is  necessary ;  but  even 
if  it  were  bo^  the  case  of  Bradley  v.  Toder  (g)  is  directly  fai 
point  to  shew,  that  an  averment  of  a  special  request  amounts 
to  an  allegation  of  notice.  And  in  Fletcher  v.  PynfeH  (*), 
which  was  an  action  of  covenant  to  assure  certain  copy** 

(«)  4tli  edit  page  520.  (t)  5 R^.  llSb. 

(6)  Page  368-            ^  (/)  Cro.  Jac.  476. 

(c)  Com.  Rep.  663.    S,  C,  I          (^)    Id.    228.    S.   C.    wnmnu. 
Bos.  &  Pul.  627,  n.  Brenle^  v.  Todd,  Yelv.  168.  Noy, 

(d)  Godbolt,  161,  pi.  227.  S.  C.      136. 
Vin.  Abr.  tit.  Notice,  A.  pi.  9.  (A)  Cro.  Jac.  102. 
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hM  had  to  the  (daintiff,  if  he  married  with  defendant's       ^IW4' 

daoghter,  and  alleged,  that  he  riie  et  legitime  espouaed  the 

diogfater  of  the  defimdant;  it  was  held  to  be  au£Bcient  for 

dttphmtifftoaUege,  Keeis€Bpiu$requisitus,  without  giving 

aotiee  of  the  marriage,  for  that  the  defendant,  at  his  peril, 

sight  to  take  notice  thereof.    So,  in  Berisford  v.  fFood^ 

nftft^t  where  the  condition  of  an  obligation  was  to  pay 

SOL  to  the  obligee  on  the  day  of  his  marriage,  the  obligee 

■ot  bound  to  give  notice  to  the  obligor  before  his  mar* 

»,  4U  what  day  he  will  be  married,  but  the  obligor  ought 

Id  tike  notice  thereof  at  hb  peril,  inasmuch  as  he  hath 

\Am  upon  him  to  pay  that  sum  at  the  day,  and  it  becomes 

iMrt  by  the  marriage.    The  same  point  was  determined 

WiOnme  ▼•  Crampion  {b) ;  and  in  the  report  of  that  case  in 

JhttoHf  it  ia  said,  that  ''  if  any  notice  be  requbite,  the 

isfwit  implies  it.'*    In  an  Afumymous  case  (c),  where  a 

hme  tx  years  was  bound  in  a  bond  to  give  up  the  pos- 

MBoaof  land  demiaed  to  the  lessor,  or  hia  assigns,  at  the 

«daf  the  term,  and  the  lessor  aasigned  over  his  interest, 

ttdthe  aaa^gnee  required  the  lessee  to  perform  the  con- 

dkkNii  who  aniinfrered,  that  he  did  not  know  whether  he 

^voe  theaasfgnee,  and  thereupon  refused ;  and  the  ques- 

te  wai,  whether  he  had  broken  the  condition :  it  waa 

fudged  that  he  had,  for  that  he  had  taken  upon  him  so 

to  do,  and  that  it  was  not  like  a  condition  annexed  to  an 

estate.    And  in  Alfrtyy.  Blackamore  (d),  where,  in  an  ac- 

^  on  the  case  upon  a  promise  for  payment  of  a  mar- 

Blge  portion,  and  upon  non  euntrnpsUj  a  verdict  was  found 

bdie  plaintiff; — it  was  moved  in  arrest  of  judgment,  that 

^  declaration  was  bad,  because  no  notice  was  therein  ex- 

V^mti  to  have  been  given  by  the  plaintiff  to  the  defend- 

^of  the  day  of  the  marriage,  before  which  time  the  dt- 


(«)  Cro.  Jac.  404.  (c)  Popham,  136. 

(i)  Cro.  Car.  34.    S.  C.  Hut-         (d)  3  Bubt.  326.   S.  C.  Latch, 
^80.  97. 
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tttS^  fendant  was  not  bound  to  pay.  Mr.  Justice  Jones  said 
''if  one  doth  promise  that./.  S,  shall  pay  a  sum  of xnonej 
to  a  third  person^  upon  the  marriage  day  of  J.  D.^  h( 
ought  to  pay  this  at  his  peril."  And  Mr.  Justice  Wkitlo^ 
said,  "  the  sole  point  here  considerable  is^  whether  the  na 
tice  be  any  part  of  the  promise ;  as  to  this^  nothing  can  Ik 
the  substantial  part  of  the  assumpsit ,  but  that  which Ji 
contained  in  the  declaration ;  request  is  to  be  made  to  him 
to  have  him  by  this  to  take  notice  that  the  marriage  i 
past,  so  that  the  request  and  notice  is  all  one,  and  no  caxm 
there  is  to  express  any  notice  to  be  given  to  him,  the  re 
quest  being  a  sufficient  notice  of  itself,  and  clearly  no  nd 
tice  ought  to  be  here  laid  in  the  declaration."  And  it  ap 
pears  firom  a  note  of  the  reporter,  that  Hitcham,\he  King' 
Serjeant,  being  in  Court  when  this  matter  was  debated 
informed  them,  that  he  had  the  same  day  moved  the  Judjgt 
of  the  Common  Pleas  in  a  like  case,  and  that  it  was  cleaH; 
adjudged  by  them  all,  that  no  notice  was  to  be  given;  bit 
that  if  notice  was  requisite,  that  the  request  being  liiade 
implied  a  notice,  and  was  a  sufficient  notice  in  itself.  late 
pendently  of  these  authorities,  a  number  of  others  aredol 
lected  in  Viner's  Abridgment  (a),  and  Comyn's  Digestif 
which  are  decisive^ to  shew,  that  although  notice  in  sudi'i 
case  as  the  present  might  have  been  necessary,  an  atet 
ment  of  a  request  implies  such  notice,  and  which  is  of  !l 
self  sufficient  to  support  the  plaintiff's  declaration. 

Mr.  Serjeant  Taddy,  contra.  First,  the  defendant  hi 
covenanted  that  his  first  son  or  other  heir  male,  on  attaB 
ing  the  age  of  twenty-one,  or  such  other  persons  as  shoue 
become  legally  competent  to  complete  a  good  title  to  t= 
premises,  should  and  would,  upon  the  request  of  the  pta 
chaser,  convey  them  by  a  common  recovery,  fine,  or  ott 
assurance  to  him.    The  plaintiff,  therefore,  ought  to  hm 

(«)  Tit.  Conditions,  (A)  (d).     (h)  Tit.  Condition,  L.  9.  Pleader,  C.  7i 
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ifemed  a  request  to  the  defendant's  son,  as  he  alone  was       ^il^ 
competent  to  suffer  a  recovery  by  which  the  premises 
eouU  be  legally  conveyed.     The  defendant  has  only  a 
fife  estate;   and  he,  consequently,  covenanted  that  his 
beir  should  convey,  when  he  was  in  a  capacity  to  do 
M>. — Seeondljf,  as  the  defendant  had  covenanted  to  corn- 
piste  the  title  by  such  common  recovery,  and  other  as- 
smances  as  counsel  should  advise,  the  plaintiff  should  have 
aU^sd  what  counsel  had  advised ;  and  it  was  most  material 
fer  ban  to  shew  this,  as  it  was  to  be  done  at  the  expence  of 
the  defendant ;  and  if  the  advice  of  counsel  had  not  been 
tikaif  he  might  b^  called  on  for  heavy  and  unnecessary 
fxpenoes.    And  in  Stafford  v.  Bottorne  (a),  where  the 
irfpadant  promised  to  make  the  plaintiff  such  assurance 
rfi  rectory  as  should  be  devised  by  the  plaintiff's  coun- 
id)  Mr.  Justice  Popham  said,  that  **  if  the  words  were, 
Alt  be  should  make  such  an  assurance  as  the  counsel 
rfdie  plaintiff  should  advise  the  defendant,  there  is  no 
doubt,  but  that  the  counsel  must  notify  it  to  the  defend- 
ttt;  and  that  if  the  words  were,  as  the  counsel  of  the 
pkintiff  should  advise  him^  there  was  no  doubt,  but  that 
>H»lice  is  only  to  be  given  to  the  plaintiff,  but  that  as  the 
Words  there  were,    '  as  by  the  counsel  of  the  plainti^ 
dioidd  be  devised'  which  stood  indifferent;  he  conceived  it 
Was  suflBcient  to  be  given  to  the  plaintiff,  and  that  he  should 
tp:fe  notice  thereof  to  the  defendant ;  and,  therefore,  that 
^a  promise  be,  that  you  shall  make  such  assurance  as  my 
Counsel  shall  advise  you,  I  ought  to  give  notice  who  is  of 
^counsel." — Thirdly,  it  was  incumbent  on  the  plaintiff  to 
«^ve  taken  the  first  step  towards  the  suffering  of  the  re- 
covery, and  as  the  estate  necessary  to  make  the  tenant  to 
^prmcipe  was  in  him,  he  should  have  furnished  the  de- 
fcadant  with  the  names  of  the  demandant  and  tenant,  in 
^^tder  to  put  the  defendant  in  a  condition  to  perform  his 

(a)  Cro.  Bliz.  296. 
VOL.  IX,  p 
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}^^^       covenant;  and  more  especially  so,  as  the  defendant's  son 
was  no  party  to  the  deed  by  which  the  premises  were  con- 
veyed*   In  Viner's  Abridgment  (a)  it  is  said,  that  if  the 
condition  of  an  obligation  be  to  levy  a  fine  to  the  obligee, 
he  is  not  bound  to  levy  it,  if  the  obligee  does  not  sue  out 
a  writ  of  covenant  against  him;  and  Palmer's  case  (6)  is 
referred  to  in  support  of  that  doctrine.     So,  in  Walrond 
V.  HiU{c),  where  the  condition  of  a  bond  was,  that  ^.  and 
his  wife  should,  in  Easter  Term  next  after  the  date  of  the 
bond,  levy  a  fine  to  B.: — Lord  Hobart  held,  that  B.  was 
bound  to  sue  out  a  writ  of  covenant  to  have  made  him- 
self capable   of  the  fine;    or  otherwise    the  obligation 
was  not  forfeited.     And  in  Bacon's  Abridgment  {d)  it 
is  laid  down,  that  "  if  a  man  covenants  to  make  fiirther 
assurance,  and  to  do  any  act  or  acts,  &c.  which  shall  be 
devised,  &c.  and  a  note  of  a  fine  is  tendered,  and  he  is  re- 
quired to  acknowledge  it  before  a  judge  of  assize,  he  must 
acknowledge  it,  though  no  writ  of  covenant  is  depending; 
for  he  hath  covenanted  to  do  every  act;  and  this  note  of 
a  fine  is  an  act;  and  whether  it  be  well  levied,  or  to  no 
purpose,  is  not  material."    And  the  case  of  Bovbtey  ▼• 
Curteys  (e)  is  referred  to  in  support  of  that  position. — 
These,  therefore,  are  authorities  to  shew,  that  the  first  act  ^ 
towards  levying  a  fine  or  suffering  a  recovery,  must  orig-^ 
inate  from  the  party  who  requires  such  fine  to  be  levied^  J 
or  recovery  suffered. — ^With  respect  to  the  cases  whidbC 
have  been  cited,  to  shew,  that  it  was  not  necessary  for  AmM 
plaintiff  to  aver  a  notice  of  his  title  in  the  declaration,  the^^s 
are  all  distinguishable  from  the  present,  as  they 
either  decided  on  promissory  notes,  bills  of  exchange, 
bonds ;  or  came  before  the  Court  on  motion  after  verdic^^ 
in  which  latter  cases,  it  might  be  impUed,  that  notice 


(a)  Tit.  Condition,  (Y)  c.  1.  (d)  Tit.  Conditions,  (P)  6. 

(b)  6  Rep.  127.  (e)  Cro.  Jac.  261.  S.  CMoam^ 
(c^  Hutton,  48.                               810. 
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been  given;  bat  as  the  question  in  thwcase  arises- on  de- 

tmrrer,  no  such  implication  can  be  raised.    The  yinony- 

mans  eaiBt  hAPt^ham,  was  decided  on  a  bond,  and  the 

ebBgor  was  bound  to  take  notice  of  the  responsibility  he 

hid  inenrred,  as  he  had  taken  u|>ofi  himself  to  do  so  by 

inlering  into  the* oonditiom     And  lieynoUk  v.  Davie^, 

■id  Skiff  T.  Book,  were  deeided  on  promissory  note^, 

wUdi  were  negotiable  instruments,  and  the  Court  would 

not  add' the  qualification  of  notice  to  a  promise  which  was 

hot  originiBy  qndified  with  that  circumstance,  as  a  party 

kjr  indorsing  a  bill  or  note  must  be  assumed  t«  undcrtabc 

ts^psythe  sum  therein  specified  according  to  the  tenor  of 

Aeaote. 

Mtp  Serjeant  Boaanquei  in  reply  was  stopped  by  ilic 
Court 

*  Lord  Clnef  Justice  Best. — Tins  is  an  action  brought 

^  the  plaintiff,  against  the  defendant  John  Dymoke^  for 

^breach  of  covenant;  and  it  is  material,  in  order  to  ena- 

^  OS  to  come  to  a  perfect  understanding  of  tlie  question, 

^  look  at  the  particular  terms  and  nature  of  the  covenant, 

^^  of  die  breach  assigned. — It  appears,  that    Ckarlw 

'^^Kdbsi  the  ancestor  of  the  plaintiff,  purchased  a  house 

^  AeAisnd,  of  which  Letcis  Dymoke,  the  late  champion 

^^Bngiandr  was  tenant  for  life,  with  remainder  to  his 

^Ons  in  taS  male,  remainder  to  the  use  of  the  defendant 

^^  Vie,  with  remainder  to  his  first  and  other  sons  in  tail 

Biick^  therefore,  having  contracted  for  the  pur- 

of  the  fee  in  the  premises,  it  is  clear  that  he  cotdd 

hove  a  good  or  complete  title '  without  a  recovery  be- 

'Uig  suffered r    It  also  appears  on  ilie  (hce  of  tlie  declara- 

-^Wi,  that  HenfyDymake,i!ke  cMtndtLTii^  son,  wars  not  of 

^^e  at  the  time  of  the  purchase, '  so  that  it  was  impossible 

^hst  at  that  time  any  effectual  fine  or  recovery  could-havc 

-heea  levied  or  suffered,  to  destroy  the  interest  of  the  te- 

t2 
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1824.^  nant  in  tail; — Blicke,  then>  having  so  purchased  the  fee, 
and  the  defendant  contracted  to  make  a  good  title  to 
it,  covenanted  for  himself,  his  heirs,  executors  and  ad- 
ministrators, and  for  and  on  behalf  of  his  first  and  other 
son  and  sons,  with  Charles  Blicke,  since  deceased,  his 
heirs  and  assigns,  as  follows,  m.  *'  that  Letois  Dymoke  and 
the  defendant,  or  one  of  them,  had  power  to  convey ;  and 
also  that  the  first  son  or  other  heir  male  of  the  body  of 
Lewis  Dymoke,  who  should  first  attain  the  age  of  twenty- 
one,  or  in  default  of  such  first  son  or  other  heir  male  of 
Lewis  Dymoke  attaining  such  age,  the  first  son  or  other 
heir  male  of  the  body  of  the  defendant  first  attaining  the 
age  of  twenty-one  years,  or  such  other  person  or  persons 
as  under  the  uses  of  the  will,  or  otherwise,  should  first 
become  legally  competent,  by  common  recovery,  or  other- 
wise, to  complete  a  good  title  to  the  fee  simple  of  the  said 
messuage  and  premises,  should  and  would,  upon  the  re- 
quest of  Charles  Blicke^  since  deceased,  his  heirs  or  as- 
signs, but  at  the  proper  costs  of  Lewis  Dymoke  and  the 
defendant,  by  such  common  recovery,  fine  or  fines,  and 
other  assurances  as  counsel  should  advise,  well  and  effectu- 
ally convey  and  assure  the  said  messuage  and  premises,  or 
the  reversion  and  inheritance  in  fee  simple  thereof,  unto 
and  to  the  use  of  Charles  Blicke,  his  heirs  and  assigns  for 
ever.*'  It  is  then  averred,  that  Letvis  Dymoke  died 
"  without  heir  male ;  and  that  Henry  Dymoke  being  the 
first  son  of  the  defendant  who  attained  twenty-one,  became 
of  age  in  March,  1822;  whereupon  the  plaintiff  requested 
the  defendant,  together  with  Henry  Dymoke,  to  suffer  9l, 
common  recovery  of  the  premises,  to  the  use  of  the  plain- 
tiff and  his  heirs;  and  the  breach  assigned  is,  that  the  de- 
fendant did  not,  when  he  was  so  requested,  or  at  any  other 
time,  together  with  Henry  Dymoke,  suffer  and  cause  Hen^ 
ry  Dymoke  to  suffer  a  common  recovery,  so,  and  in  such 
manner  in  that  behalf  as  aforesaid,  but  refused  so  to  do.** 
There  is  then  a  further  averment,  that  the  plaintiff  re* 
quested  the  defendant  to  cause  Henry  Dymoke,  by  a  com- 
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monmeeawerj,  as  by  counsel  in  that  behalf  waa  adviaedy       .j^^. 
to  ooHTey  and  aasnre  the  premises  in  fee  to  the  plaintiff; 
and  a  second  breach ,  that  the  defendant  did  not,  when  he 
was  so  requested,  or  before  or  since,  well  and  effectually 
coDTey  and  assure  the  premises  in  manner  in  that  behalf  as 
ifiuresaid,  or  otherwise,  but  wholly  neglected  and  refused 
so  to  do. — It  appears,  therefore,  that  the  defendant  cove* 
nmlied  that  a  recovery  should  be  suffered  at  all  events, 
in  order  to  complete  the  title  to  the  premises,  and  to  con- 
fer, the  same  by  such  other  assurances  as  counsel  should 
advise ;  and  the  expence  of  suffering  the  recovery  was  to 
be  paid  by  Lewis  Dymoke  and  the  defendant ;  and  it  ap- 
pears, from  a  further  covenant,  that  if  the  purchaser  re- 
qoired,  or  his  counsel  advised  any  further  assurances,  the 
coito  of  such  assurances  were  to  be  at  the  purchaser's  ex- 
pence.— ^To  this  declaration  the  defendant  has  demurred 
generally ;  and  in  support  of  the  demurrer,  several  objec- 
tions have  been  raised;  but  the  only  one  which  appeared 
to  me  to  be  material  at  the  outset  was,  that  it  was  not 
averred  in  the  declaration,  that  the  defendant  had  received 
^tice  that  the  plaintiff  was  the  party  entitled  to  the  be- 
1^  of  the  covenant,  or  that  the  title  to  the  premises  Iiad 
^olTed  upon  him  as  heir  of  the  purchaser.     If  we  were 
^tminsted  by  the  light  of  former  ages,  I  must  confess  I 
should  have  thought,  that  as  the  plaintiff  was  not  a  party 
^  the  deed  in  question,  but  a  perfect  stranger  to  the  de- 
feodaiiti  he  should  either  have  shewn  his  title,  or  given 
^  defendant  notice  that  he  had  become  possessed  of  such 
^  interest  in  the  premises  as  would  authorise  him  to  call 
on  the  defendant  to  perform  his  covenant  for  causing  a  re- 
corery  to  be  suffered.     But  it  has  been  decided  by  a  se- 
ries of  cases,  that  it  was  not  necessary  to  shew  any  such 
notice;  and  the  reason  assigned  in  Brenley  v.  Todd  as 
Deported  in  Yeherton  (a),  and  Alfreyy.  Blackamore  is,  that 
the  notice  forms  no  part  of  the  promise,  and,  therefore, 
need  not  be  alleged ;  from  which  it  must  be  inferred,  that 

(«    Page  168. 
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,1824*  if  a  defendant  be  prevented  from  performing  his  co^»iant 
BLickK  by  the  act  of  the  plaintifi,  the  defendant  mutt  aet  k  iqi 
DTtfORK.  in  bis  plea;  and  all  that  is  necessary  for  the  plaintiff  to 
shew  is,  that  he  is  within  the  reach  of  the  covenant^  or 
brings  himself  within  the  terms  of  it,  and  that  the  defeiKU 
ant  has  broken  it.  That  principle  appears  to  hare  been 
established  both  in  this  Court  and  the  Court  of  Kingfs 
Bench,  according  to  the  note  to  which  we  have  been  refine 
red  at  the  conclusion  of  the  case  o(  A^eyv,  Blaeko^m 
more  (a).  It  has  been  said,  however,  that  these  decitionB 
were  after  verdict,  and  that  the  other  cases  relied  on  for  the 
plaintiff  applied  only  to  bills  of  exchange  or  bonds,  and 
were  consequently  distinguishable  from  the  present ;  and  I 
agree,  that  if  those  decisions  had  proceeded  only  on  those 
grounds,  the  observation  would  have  been  entitled  to  con-^ 
siderable  weight;  but  that  was  not  the  foundation  on  which 
the  judgment  of  the  Court  proceeded  in  the  case  of  Al^ 
frey  v.Blackamore;  on  the  contrary,  the  laiiguage  there 
adopted  by  the  Judges  excludes  such  a  supposition,  for 
they  did  not  say  that  the  objection  was  made  too  late,  but 
that  the  allegation  of  notice,  which  was  insisted  on,  ought 
not  to  form  part  of,  or  be  alleged  in  the  declaration. — Sup* 
posing,  however,  that  an  averment  of  notice  of  the  plain- 
tiffs title  was  necessary,  still  the  allegation  of  a  request 
made  to  the  defendant  to  have  the  recovery  suffered,  im-  — 
plies  a  notice,  and  is  sufficient  in  itself  to  put  it  on  the 
venantor  to  enquire  whether  the  right  of  the  party 
the  request  rests  on  any  sound  foundation,  so  as  to 
him  to  perform  his  covenant.  I  must  own  tbat  I  thouglifc 
differently  at  first,  but  I  am  bound  to  yield  to  the  reason^ 
ing  of  previous  decisions,  and  which,  on  the  whole,  appeem 
to  me  to  be  well  founded. — Another  objection^  which  hag 
been  raised  to  the  declaration  is,  that  there  is  no  allega> 
tion  of  a  request  by  the  plaintiff  to  Henry  Dymoke^  the 

(a)  3  Bulst.  327. 
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defendant's  ton,  to  sufier  the  recovery;  but  there  is  not      ^18^ 

Alt  least  feiindation  for  such  an  objection,  because  the 

eovenant  is  not  by  the  son,  but  was  entered  into  by  John 

Dynoke,  the  fiither;  and  the  plaintiff  accordingly  called 

on  him  to  perform  his  covenant,  by  procuring  the  con- 

OMfTcnce  of  his  son  to  suffer  the  recovery;  and  as  the'  de- 

iandant  cov^ianted  that  he  should  do  so,  the  plaintiff 

vii  Ael  bound  to  make  a  request  to  the  son,  but  to  the 

drfrwhnt  alone. — It  has  been  further  objected,  that  it 

oi^t  to  have  been  alleged  in  the  declaration,  that  the 

ttfleiing  a  recovery  was  advised  by  counsel,  and  that  the 

Msndant  should  have  had  notice  to  that  effect:   and 

iNi^Ufrf  V*  Botiame{a)f  has  been  referred  to  in  support 

of  this  objection,  arid  although  that  case  can  scarcely  be 

mtained  to  its  full  extent,  yet,  as  to  the  principal  point 

tiiere  decided,  I  fully  assent,  and  consider  it  as  an  autho- 

Aj*    If  a  covenant  be,  that  a  party  shall  execute  such 

HHUiuices  as  counsel  shall  advise,  it  is  necessary  to  shew 

vluii  assurances  have  been  advised,  for  if  not,  a  man 

^^OqU  not  know  what  might  be  required  of  him.    But  it  is 

monghfor  us  to  say,  that  that  is  not  the  covenant  here.  The 

dcAndant,  a  tenant  for  life,  could  not  grant  a  fee  in  the  pre- 

Odiet  at  the  time  of  the  conveyance  to  the  purchaser.    The 

i^nie  in  tail  in  remainder  could  only  be  barred  by  a  recovery 

t^tenig  afterwards  suffered,  and  which  the  defendant  engag- 

^  flkoald  be  done.  It  was  not  necessary,  therefore,  that  he 

^lioild  have  been  advised  by  counsel  to  do  that  which  he 

Itsd  actually  stipulated  by  his  covenant  to  do,  viz.  that  his 

^  son  or  other  heir  male  who  should  first  attain  the  age 

of  twenty-one,  should,  upon  the  request  of  the  purchaser, 

iBffiar  a  recovery.    A  recovery  was  to  be  suffered  at  all 

^VBiits,  in  order  to  convey  the  premises  effectually  to  thcf 

purchaser,  but  no  more  was  to  be  done  unless  counsel 

This  appears  to  me  to  be  the  strict  mean- 

(«)  Cro.  Ebi.  298. 
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^j^^  ing  of  the  language  of  the  covenant^  and  the  words  '' 
counsel  shall  advise/'  do  not  over-ride  the  whole  of  the 
venant,  but  only  refer  to  the  last  antecedent^  which  applies 
only  to  a  stipulation  as  to  further  assurances,  and  not  to  a  re- 
covery. The  Court  must  construe  covenants  consistently 
with  common  sense,  and  I  am  happy  to  arrive  at  the  conclu- 
sion  to  which  I  have  come  in  this  case,  as  the  objections 
which  have  been  raised  are  merely  formal ;  and  it  appears 
to  me,  that  the  defendant  has  no  substantive  answer  to  this 
action;  and  by  deciding  against  him  in  this  instance,  we 
shall  violate  no  established  rule  of  law,  nor  iniringe  on  any 
previous  decisions.  Therefore,  on  the  meaning  of  the  whole 
of  the  covenant  as  contained  in  the  deed,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord 
Chief  Justice,  and  with  respect  to  that  part  of  the  clause 
in  the  deed,  which  requires  the  defendant,  on  the  request 
of  the  purchaser,  to  complete  a  good  title  to  the  premises 
by  such  common  recovery,  fine,  and  other  assurances  a» 
counsel  should  advise^  the  latter  words  apply  only  to  as- 
surances, independently  of  the  recovery,  which  was  to  be 
suffered  at  all  events. 

Mr*  Justice  Burrough. — My  Lord  Chief  Justice  has 
put  the  true  construction  on  the  whole  of  the  covenant  in 
the  deed  on  which  the  present  action  is  founded.  It  is 
the  constant  course  of  pleading  in  declaring  on  a  covenant, 
to  assign  a  breach  in  the  terms  of  the  covenant,  and  not 
go  further  than  the  deed  itself.  This  the'  plaintiff  has 
done,  and  stated  in  substance,  that  he  requested  the  de- 
fendant to  cause  the  recovery  to  be  suffered,  and  that  he 
refused  to  do  so. — That  no  allegation  of  the  title  of  the 
plaintiff  as  heir  at  law  of  the  purchaser  was  necessary, 
has  been  decided  by  various  authorities,  and  he  was  not 
bound  to  set  out  the  whole  of  the  deed  in  the  declaration. 
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defendant's  ton,  to  sufier  the  recorery;  but  there  is  not      ,18^ 
die  least  foundation  for  such  an  objection,  because  the 
eoToiant  is  not  by  the  son,  but  was  entered  into  by  John 
Djftnoke,  the  fiither;  and  the  plaintiff  accordingly  called 
on  him  to  perform  his  covenant,  by  procuring  the  con- 
eorrenee  of  his  son  to  suffer  the  recovery;  and  as  the*  de- 
fendant covenanted  that  he  should  do  so,  the  plaintiff 
Hm  Mt  bound  to  make  a  request  to  the  soii,  but  to  the 
defendant  alone. — It  has  been  further  objected,  that  it 
cwght  to  have  been  alleged  in  the  declaration,  that  the 
ndferibg  a  recovery  was  advised  by  counsel,  and  that  the 
defendant  should  have  had  notice  to  that  effect:   and 
Stafardv.  Botiome{a)f  has  been  referred  to  in  su{iport 
of  this  objection,  arid  although  that  case  can  scarcely  be 
mtained  to  its  full  extent,  yet,  as  to  the  principal  point 
ihat  decided,  I  fully  assent,  and  consider  it  as  an  autho- 
tkfk    If  a  covenant  be,  that  a  party  shall  execute  such 
MMrances  as  counsel  shall  advise,  it  is  necessary  to  shew 
that  assurances  have  been  advised,  for  if  not,  a  man 
iionld  not  know  what  might  be  required  of  him.    But  it  is 
enough  for  us  to  say,  that  that  is  not  the  covenant  here.  The 
defendant,  a  tenant  for  life,  could  not  grant  a  fee  in  the  pre- 
Buses  at  the  time  of  the  conveyance  to  the  purchaser.    The 
issue  in  tail  in  remainder  could  only  be  barred  by  a  recovery 
bebg  afterwards  suffered,  and  which  the  defendant  engag- 
^  should  be  done.  It  was  not  necessary,  therefore,  that  he 
shmdd  have  been  advised  by  counsel  to  do  that  which  he 
hid  actually  stipulated  by  his  covenant  to  do,  viz.  that  his 
tnt  son  or  other  heir  male  who  should  first  attain  the  age 
of  twenty-one,  should,  upon  the  request  of  the  purchaser, 
suffer  a  recovery.     A  recovery  was  to  be  suffered  at  all 
events,  in  order  to  convey  the  premises  effectually  to  thef 
purchaser,  but  no  more  was  to  be  done  unless  counsel 
•0  advised.    This  appears  to  me  to  be  the  strict  mean- 

(«)  Oro.  Eliz.  298. 
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1884.^  ledge  of  the  bankrupt,  and  proving  his  trading  for  tl 
space  of  four  years  immediately  antecedent  to  the  con 
mission,  stated,  that  on  the  2d  July^  1822,  Wiikinson  ha 
a  meeting  with  the  examinant,  relative  to  some  accoun 
in  which  fFilkifuon  had,  as  the  examinant  understoo 
and  believed,  an  interest;  and  that  at  such  meeting  i 
appointment  was  made  foi^the  following  morning,  at  eleve 
o'clock,  when  the  accounts  were  to  be  produced,  and  tfa 
business  relating  thereto  finished.  That  on  the  momin 
of  the  3d  July,  the  examinant  went  to  Wiikinson^ s  lodg 
ings,  where  the  appointment  was  to  be  kept,  when  insteai 
of  meeting  with  him  he  received  from  William  WUkimop 
his  brother,  the  following  note : 

**  My  dear  Sir,-7-You  will  be  naturally  surprised  \ 
hear  of  my  departure,  but  a  letter  from  Paria  on  urgen 
business  is  the  cause.  I  shall  be  back,  I  hope,  in  ten  dajfs 
in  the  meantime  I  shall  make  proposals  to  your  son's  cw 
ditors,  and  trust  on  my  return  to  find  all  settled.  Praj 
do  not  leave  town  imtil  you  hear  from  me  from  Calais, 

Your's  sincerely, 

"  fraiiam  LlefveUyn,  Esq.  ^^'^^^  fTtlMnrnm 

"  I  will  write  immediately  to  Messrs  R.  and  S.  sitBriM 
tol,  so  do  not  feel  uneasy  about  them,  or  any  of  yoiur  sois^ 
friends.  My  brother  will  deliver  you  your  account  curres 
with  your  son." 

That  two  or  three  days  afterwards,  the  examinant  C^ 
ceived  the  following  letter  from  Wilkinson : 

"  Calais,  /Uh  July,  1822* 

"  My  dear  Sir, — My  brother  will  shew  the  letters  I  hafiB 
written  for  Bristol  and  Yorkshire;  I  hope  you  will  sf' 
prove  of  them;  if  you  could  accompany  him  in  the  roiUNli 
he  is  going  to  make,  you  would,  I  am  sure,  contribute  to 


ft 


Paris,  2d  August,  1822. 

"Gendemen, — As  some  of  Mr.  fF.  B.  LlewtUyn^M  credi- 
tei  hate  direatened  to  make  me  solely  responsibley  I  am 
.  ttkr  the  necessity  of  remaining  in  France,  apprehensive 
Astaome  law-suit,  or  even  arrest,  may  be  instituted  against 
Mf  tnd  I  trust,  gentlemen,  you  will  have  no  objection  to 
gnat  me  a  meeting,  being  perfiectly  convinced  that  a  per- 
inMl  interview  will  do  more  towards  the  settling  of  Mr. 
HiWiByn't  concerns,  than  can  be  done  by  correspondence. 
^  vy  brother  will  most  likely  leave  London  for  France 
Mie  jonr  answer  can  reach  him,  I  will  feel  obliged  in 
yw  iiUfessing  me  to  the  care  of  Messrs.  GoHgnani,  Hue 
^fctoss,  Paris.    I  respectfully  remain.  Gentlemen, 

Your  obedient  humble  servant, 

"ToUe«aB,fF.mAJ.S.Sedgtviek,  ^^'^'^  WiUAuan." 
Skipton,  near  Yorkshire. 

The  examinant  concluded  his  deposition,  by  stating 
Ut  belief  that  fFUkmson  did  not  attend  the  appointment, 
inconsequence  of  his  apprehension  that  a  writ  had  been 
or  was  about  to  be  issued  against  him. — His  Lordship  left 
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get  the  busiiiess  settled  a  moment  the  sooner^  and  then       .J^ 
yoor  account  current  can  be  arranged  in  two  hours  be- 
tween us*    I  am  so  much  tired  with  writing,  that  I  can 

hudly  keep  my  head  up,  so  you  must  excuse  brevity,  par* 

tMariy  as  I  have  to  go  off  to  night  for  Paris. 

Beheve  me,  your's  very  sinoerely, 

"To  miUam  lAeweUyn,  Esq.        -B«<^*«^  Wilkinson: 
London. 


The  examinant  then  deposed  to  the  signature  of  Wil" 
to  the  following  letter: 
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18g4b.^  it  to  the  jury  to  say,  whether,  under  the  circumstances, 
Wilkinson  had  committed  an  act  of  bankruptcy  by  depart- 
ing the  realm,  with  an  intent  to  defraud  or  delay  his  credi- 
tors :  and  they  having  found  in  the  affirmative,  a  verdict 
was  accordingly  entered  for  the  plaintiffs  for  25L  the 
amount  of  the  goods  delivered,  but  his  Lordship  re- 
served the  defendants  liberty  to  move  to  set  it  aside, 
and  that  a  nonsuit  might  be  entered  instead  thereof,  in 
case  the  Court  should  be  of  opinion  that  there  was  not 
sufficient  evidence  in  the  deposition  and  letters  written  by 
Wilkinson,  to  establish  an  act  of  bankruptcy. 

Mr.  Serjeant  Faughan,  having  in  the  last  Term  accord- 
ingly obtained  a  rule  nisi,  and  submitted  that  although  Lord 
Chief  Justice  Mansfield,  in  the  case  o{  Humphries  v.  Cog^ 
gan  (a),  had  held  the  proceedings  under  a  commission  to 
be  conclusive  evidence  under  the  statute  49  Geo.  S,  c  ISl, 
yet,  in  Ellis  v.   Shirley  {b).  Lord  Ellenborough  .hdd, 
that  they  were  primd facie  evidence  only,  but  not  condu- 
sive ;  and  in  Doe  d«  Mawson  v.  Liston  (e),  it  was  decide, 
that  where  the  title  of  assignees  only  comes  in  question  inci- 
dentally in  the  course  of  a  cause,  the  commission  must  be 
proved  in  the  same  mode  as  before  the  statute,  although^ 
no  notice  of  contesting  the  bankruptcy  has  been  given  bjr 
the  opposite  party.    At  all  events,  the  depositions,  on  tho 
face  of  them,  must  be  sufficient  to  establish  a  clear  and  un- 
equivocal act  of  bankruptcy,  and  if  so,  the  deposition  of 
Llewellyn,  as  coupled  with  the  letters  in  this  case,  does 
not  afford  evidence  of  such  an  act. 

On  Mr.  Serjeant  PeWs  being  now  about  to  shew  cause, 
the  Court  called  on  Mr.  Serjeant  Faughan  to  support  hit 
rule. 

(c)  1  Rose,  Bkptcy.  Cas.  226.       (h)  dCamp.  425.       (c)  4  Ttuni.  741. 
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He  Babmitted  that  ibere  was  nothing  on  the  lace  of  X/e-       ^^^ 
wdlgriB  deposition  to  shew  that  Wilkiman  departed  the 
ledm  with  an  intent  to  defraud  or  deUy  his  creditors.    His 
nerdy  remaining  in  France  was  no  eyidence  of  such  an  act. 
Hid  atthough  in  Woodier's  case  (a),  it  was  held,  that  if  a 
■sn  went  abroad^  whereby  creditors  were  dekyed,  though 
vidioat  an  intention  to  delay  them,  it  was  an  act  of  bank- 
raptey,  yet,  in  kter  cases,  the  intention  to  delay  has  been 
immi  essential  to  constitute  such  an  act.   Although  it  is 
ilitad  that  Wilkinson  made  an  appointment  to  attend  a 
neetmg  at  which  certain  accounts  were  to  be  produced ; 
jet,  it  does  not  appear  whether  he  was  a  debtor  or  credi- 
tor of  the  party  with  whom  he  made  the  appointment, 
asd  be  might  hare  been  a  mere  agent,  as  he  only  stat- 
rf&at  he  believed  he  had  an  interest. — With  respect  to  the 
ktton,  die  first,  so  far  from  shewing  that  fFiUdnsan  went 
tofWniee  todelay  his  creditors,  proves  that  he  was  called 
•st  of  the  country  on  urgent  business.     But  the  letters 
A«m  GBfatf  and  Paris ^  being  written  after  he  was  out  of 
Ab  leilm,  and  subsequently  to  the  act  complained  of, 
^  no  part  of  the  res  gesim;  and  if  the  letter  from 
'Wit,  which  was  written  a  month  after  the  departure  of 
^^^Oimson  from  England^  could  be  set  up  as  evidence  to 
'^Us  intention  onleaving^this  country,  it  is  impossible  to 
ditv  soy  line  as  to  what  period  of  time,  however  distant, 
'adi  a  letter  may  be  admitted.     Iq  Waits  v.  Thorpe  {b), 
^^  decided  that  entries  made  by  the  bankrupt  in  his 
vools  before  the  act  of  bankruptcy,  were  good  evidence 
to  prove  the  petitioning  creditor's  debt ;  so  declarations 
^e  by  a  bankrupt  as  explanatory  of  an  act  of  bankrupt- 
9iBnistbe  either  before  or  at  the  time  of  the  bankruptcy, 
vd  those  subsequent  to  such  act  are  not  admissible  in 
^ence.     Whether  such  declarations  be  in  writing,  or  by 
pirol,  they  must  accompany  the  act  of  bankruptcy,  or,  at 
all  events,  if  attempted  to  be  used  as  evidence  of  the  mo- 

(«)  BuU.  Ni.  Pri.  39.  (b)  I  C«mp.  376. 
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IS^i^       and  if  sO|  it  clearly  amounted  to  an  act  of  bankruptcy.  •  It 

has,  however,  been  contended  by  my  brother  Faugham, 

that  the  two  letters  written  by  Wilkinson  from  Cahds  and 

Paris  were  not  admissible  in  evidence,  as  they  were  writ^ 

ten  subsequently  to  his  departing  this  kingdom;  but,  I 

am  clearly  of  opinion  that  they  were  properly  reeeived. 

Besides,  no  objection  was  made  as  to  their  admissibility 

at  the  trial,  and  if  there  had  been,  I  feel  no  diflScultj  in 

saying  that  my  Lord  Oiffbrd  would  have  overrvded  it. 

WUkinsoris  going  abroad  was  of  itself  an  equivocal  aot^ 

and  requiring  explanation,  and  if  so,  we  must  endeavour 

to  discover  the  motive  with  which  it  was  accompanied, 

and  this  is  generally,  if  not  always,  effected,  by  the  declam^ 

tions  of  the  party  himself.  This,  therefore,  is  an  exception 

to  the  general  rule  of  evidence,  which  prohibits  a  par^ 

from  making  declarations  in  support  of  his  own  bankrupt* 

cy  or  commission.    It  is  true,  however,  that  this  exception.  * 

must  be  subject  to  limitation,  and  a  line  must  be  drawn  |^ 

therefore,  declarations  made  by  a  party,  or  letters 

at  any  subsequent  period,  however  distant  from  the 

cannot  be  admitted ;  but  in  order  to  render  such  .d< 

tions  or  letters  admissible,  they  must  be  made  or  wnttwi 

the  time,  or  during  the  continuance  of  the  act,  or  urj 

of  the  circumstances  under  which  they  are  elicited  or  si 

and  here,  as  the  act  of  bankruptcy  was  a  continuoua 

from  the  time  of  fFtlkinson's  departure  from  this  conni 

for  France^  and  was  confirmed  and  completed  by  his 

maining  there,  and  as  the  letters  were  written  by 

during  his  stay  in  that  country,  they  may  be  considt 

as  forming  part  of  one  and  the  same  continuing  act.         1 

am  therefore  of  opinion,  that  the  letters  in  question  w- 

properly  received  in  evidence,  and  that  the  jury  were  ir^ 

ranted  in  coming  to  the   conclusion  they  did,  vix^ 

Wilkmson  went  abroad  to  delay  his  creditors.    Thipc^ 

therefore  must  be  discharged. 
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Mr. .  Jteliee  Paek.— The  mothre  of  the  party  in  de-       J^t. 
ftrting  the  reabn  constitutes  an  act  of  bankruptcji  and 
the  natoial  question  to  be  enquired  into  in  such  a  casCi  is, 
why  did  he  leave  it?    Here,  therefore,  it  is  unnecessary 
ts  consider  whether  fFiUtituon's  merely  renuuning  abroad 
aHNmtB  to  an  act  of  bankruptcy.  But  lam  perfiectly  satisfi- 
ed, diat  dedarations  made  at  the  time  of  departure,  and 
dnnag  the  mbaenee  of  the  party,  are  admissible  in  evidence 
todttv &e  motive  of  such  departure.    It  has  been  said, 
hmrefer,  that  such  declarations  must  either  be  made  at 
flietane,  or  accompany  the  act  done;  to  that,  however, 
lenmot  assent.    The  Court  b  to  judge  from  all  the  cir- 
fMtanreii  of  the  particular  case  before  them,  and  we  need 
Botgo  BO  fiur  as  to  say,  that  declarations  made  a  month  or 
evm  a  shorter  period  after  the  act  was  completed,  might 
be  sdmtted;  but  here,  there  are  connecting  dreumsten- 
oei,  sod  the  letters  in  question  may  be  considered  as  hav- 
ing been  written  during  the  continuance  of  the  act  com- 
phbed  of.   I  was  present  at  Lancaster  at  the  trial  of  Bate- 
mBWmBaU^,  and  a  witness  was  called,  who  fMroved^tiiat 
dn  1)inkni]»t  was  arrested  at  Bochdah,  where  he  lived, 
«d  esnied  to  Manchester^  twelve  miles  off,  on  the  5th 
^FAfmary^  and  that,  on  the  following  day,  the  bankrupt 
ba?hig*been  discharged,  and  relumed  home  at  10  o'clock 
at  mfjoXy  die  witness  asked  him  where  he  had  been ;  but 
Mr.  Baron  Thomfson^  who  presided  as  judge,  was  of  opin- 
ion diat  such  evidence  could  not  be  admitted,  and  the  as- 
^gaees  were  nonsuited;  but  a  rule  having  been  obtained 
6r  setting  it  aside  (a),  on  the  ground  that  any  declaration 
of  a  bankrupt  to  another  person  at  the  time,  explanatory 
of  Us  own  act,  waa  admissible  in  evidence,  to  prove  the 
set  of  bankruptcy; — the  Court  were  of  that  opinion,  and 
srid,  that  if  a  bankrupt  had  been  absent  from  his  home, 
an  adBuaJion  by  him  that  he  had  been  abroad  to  avoid  hi4 

(«)  5  Term  Rep.  512. 

VOL,  IX.  Q 


S96  CASES  IN  EASTER  TERM| 

JSSt/  cftedihOTB,  IS  good  evidence;  and  that  as  the  Iwnkrupt 
tbere  had  absented  hunself  from  home  under  suspiciouacir- 
cumstances,  for  which  liis  reasons  were  asked)  it  was  witli- 
out  doubt  competent  to  enquire  of  the  witness,  to  whom  he 
communicated  them,  what  those  reasons  were.  So  here, 
the  letters  from  the  bankrupt  must  be  taken  as  connected 
with  the  state  of  his  mind  at  the  time  they  were  writteBf 
and  being  admissible  in  evidence  for  that  purpose,  aa  weD 
as  to  shew  the  intent  of  his  departure  from  this  country,  I 
am  clearly  of  opinioui  that  this  case  was  properly  left  to 
the  jury,  and  that  they  have  drawn  a  right  condusion. 

lir.  Justice  Burrough. — I  was  a  commissioner  of 
bankrupts  many  years,  and  if  the  letters  m  question  had 
been  laid  before  me  as  evidence  of  an  act  of  bankruptcy,  I 
should  have  fek  no  hesitation  whatever  in  reoehrmgdieaL 

Rule  discharged  (a). 

<«)  j5ee  Wmrmr  v.  Smrhtr,  Holfs  N.  P.  0.  175;  Mmk  v. 

I  Stsik.  N.  P.  C.  353. 


Hall  v.  Smith  and  five  Others. 

ilfoy  88IA.  BiLLINGTON  f>.  SaME. 

Clerks  to  com-  X  HESS  Were  actions  on  the  case,  and  the  plaintiff,  BaXM^ 
i^tS^SdCT  a  "*  apprentice  to  Billington,  a  surgeon,  declared  that  0gM 
^n^^!S^.  A  *®  ^^^  December,  1822,  the  defendants  dug  a  deep  diOm 

pftviog  act,  and   .*•,,-,  or 

entnitted  with     m  Namgatwn  Street f  Birmingham,  in  the  coimty  of  ITar* 

the  conduct  of  o  ^ 

public  works, 

are  not  liable  in  damages  for  an  injury  occasioned  by  the  ne^igence  of  those  persons  wl|oi|i  diey  eih 

ploy  to  conduct  the  wwksi— «n  the  ground,  that  no  action  can  be  mamtained  ^dnst  a  penoB  aeSM 

gratuitously  for  the  public,  for  the  consequence  of  any  act  which  he  was  authorisedto  do,  nd 

which,  so  ftr  as  he  is  concerned,  is  done  with  due  care  and  attention,  and  that  such  a  pcnonhnot 

answerable  (or  the  negligent  execution  of  an  order  properly  given  to  others. 
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ft? 


whki  iani  |Mced  a  qwntilj  of  rubbish  Hear  the  mmtf  and 
teft  fhe  Mtm  widiout  any  gnrd,  fence,  Ught,  or  signal,  on 
tto  nigllt  of  that  day ;  and  that  tbe  plaintiff  not  knowing 
dMreofi  wkibt  lidiBg  aerots  the  8«ae  street,  fell  into  the 
ditdi  With  great  force,  whentoy  his  thigh  was  broken, 
sad  bone  ii^Bted.    The  defendaats  pleaded  the  generd 


laiM. 


Atlht  ttiali  before  Mr.  Baron  Omrraw,  at  tbe  last  Sum- 
fliir  Asrires  at  fFarwiek,  it  appeared  that  three  of  tbe 
Mhddaals,,  vh.  SmUkj  Arnold^  and  HamHi  were  clerks 
to  sattaio  oodmissioaers  appofatted  by  act  of  parliament 
far  lighting,  paving,  and  watching  the  town  of  Birmi$ig- 
hrsi(a);  that  the  fourth  defendant,  of  the  name  of  Norton^ 
VIS  a  smnreyor  to  the  eommissioners^  the  fifth,  named 
IOmi§rhff  was  the  contraelor,  or  persos  who  undertook 
(ois  aertahi  work  mider  the  direction  of  tbe  three  first 

;  and  the  sixth,  HolUer,  was  a  labourer 


(«)  UOm,  9,  e.  czii.    By  the 

^ii  sM^oa  ef  which  it  U  snsct- 

^dt "  that  the  commissioDen  to  be 

^tgrpointod  under  that  act,   shall 

nisysQe  and  be  sued,  and 

an  heads  aad  wcurities,  m 

Hnssr  names  sf  thdr  trea^ 

9iaer  or  tnararen,  clerk  or  derlu 

^br  the  time  bdng,  to  be  appoint- 

^su  wntT  tftst  act ;   and  Aait  no 

sMiea  or  luh,  which   mtif  he 

Wsii§hi  by  or  agunst  the  aaid 

esuniisionenyor  sny  of  them,  in 

Elation  to  that  act,  in  the  name 

Sf  fuat  tireasttiw  ov  tfessarofs, 

fimk  sr  dciks,  riiaU  abate  or  be 

fccondBUed  by  the  death  or  re- 

fflOfal  of  radi  treasurer  or  trea- 

soen,  derfc  or  clerks,  or  by  the 

MeC  Uai  or  them,  wUhsm  tiie 

eoossat  of  the  said  commisrion- 

eri,  as  the  case  may  be,  but  the 


treasurer  or  trsssorers,  elerk  or 
clerks  for  the  time  being,  shall 
always  be  deemed  plaintiff  or 
pUdntifls,  defendant  or  defendants, 
in  every  action  or  suit,  as  the  esse 
may  be:— Profided  always,  that 
all  aad  every  such  treasurer  or 
treasurers,  clerk  or  clerks,  shall 
be  rdmbursed,  out  of  the  moines 
to  be  raised  by  virtue  of  that  act, 
all  such  eosis,  damages,  or  ex- 
pences,  as  he  or  they  shall  be  put 
unto,  or  become  charg^orcharg- 
able  witii,  by  reason  of  Ms  or 
their  being*  so  made  plaintiff  or 
de^idant,  or  plaintifis  or  defend- 
ants as  aforesaid;  provided  that 
the  said  action  or  defence  shall 
be  prosecuted,  carried  on  and 
coacteasd;  v/fAt  the  consent  of 
the  said  commissioners,  as  the 
case  may  be. 
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employed  by  Kimberley.  It  also  appearedi  that  in  Decern* 
ber,  1822,  a  deep  ditch  or  tunnel  was  dug  in  the  street 
named  in  the  declaration,  under  the  authority  of  th^  Bw" 
ndngham  act,  that  a  quantity  of  rubbish  was  placed  at  the 
sides  thereof,  and  that  it  was  left  open  without  any  fence  6it 
light  by  night  to  prevent  passengers  from  falling  in.  The 
plaintiff  having  proved  the  injuries  he  had  sustained  .as 
alleged  in  the  declaration,  the  jury  found  a  verdict  againit 
all  the  defendants  except  Hollier,  who  was  at  work  in  die 
ditch  at  the  time  the  accident  happened,  with  60L  danu^ 
ges,  in  the  action  brought  by  Hall;  and  twelve  guineas  in 
that  instituted  by  BUlington. 

Mr.  Serjeant  PeU,  in  the  last  Michaelmas  Term^  obtain- 
ed a  rule  niei,  that  this  verdict  might  be  set  askle,  and « 
nonsuit  entered,  or  a  new  trial  granted ;  on  the  ground 
that  the  commissioners  appointed  by  the  statute,  and  those 
acting  under  them,  being  in  the  execution  of  a  pul^ 
duty,  were  not  answerable  in  damages  to  the  plaintiff,  un- 
less  the  injury  he  complained  of  was  occasioned  by  pro- 
ceedings under  their  immediate  direction  and  superintend- 
ance :  and  he  relied  on  the  case  of  Harris  v.  Baker  (a), 
^ere  the  trustees  of  a  public  road,  who  were  empowered 
and  required  by  act  of  parliament  to  place  lamps  along 
the  road,  if  they  should  think  necessary,  and  to  make 
contracts  for  the  cleansing  of  the  road,  and  to  take  a  night 
toll  for  the  purpose  of  enabling  them  to  light  and  watek 
the  same,  were  held  not  to  be  liable  in  an  action  on  the 
case  for  an  injury  suffered  by  an  individual  in  crossing 
the  road  at  night,  by  falling  over  a  heap  of  scrapings 
left  on  the  road  side,  after  cleansing  the  road,  without  aifjr 
lights.  '    ' 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term^ 

(a)  4  Mau.  &  Selw.  27. 
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ihciwod  CKoae,  and  submitted,  that  although  HoUerwBM  at      ,  1884> 
wackontbespotatthetBneofthe  accident,  yet,  as  he  waa 
the  aeliial  tcnt-fisasor,  the  phiintiff  was  clearly  entitled  to 
a  T«rdict  against  him.    It  must  be  admitted,  that  Etwiber- 
Uf  and  NarUm  were  liable  as  contractor  and  surveyor,' 
aod  ao  are  the  three  defendants  who  acted  as  clerks  to  the 
eonpMaaioDers,  although  it  is  said,  that  as  they  acted  un- 
der a  public  body,  they  cannot  be  responsiUe;  but  unless 
tfaey  are  to  be  so  deemed,  the  public  will  be  without  re- 
medy &r  any  mischief  which  may  be  occasioned  even 
faj  the  grossest  negligence*    Here,  a  ditch,  four  feet  in 
width,  and  seven  in  depth,  was  left  open  and  unprotected 
none  of  the  public  streets  of  Birmmgham,  without  a 
Inp  or  light  to  protect  passengers  during  the  night.    In 
Am  v.  Bird  (a)  it  was  held,  that  commissioners  of 
«wen  and  persons  working  by  their  order,  in  the  course 
of  the  necessary  repair  of  a  sewer  in  the  neighbourhood  of 
bomes,  are  bound  to  take  all  such  proper  precautions 
fcrieeuring  them,  and  to  shore  them  up  if  necessary,  as 
Aifal  persons  would  do ;   and  Mr.  Justice  Bay  ley  there 
>id((), "  it  is  contended,  that  the  defendants  are  protect- 
^if  they  acted  bond  fide,  and  to  the  best  of  their  skill 
*^  jadgment.      But  that  is  not  enough;  they  are  bound 
to  condact  themselves  in  a  skilful  manner ;  and  the  ques- 
^was  most  properly  left  to  the  jury  to  say,  whether 
^  defendants    had   done  all  that  any  skilful  person 
could  reasonably  be  required  to  do  in  such  a  case:"  and 
lAd.  Ouef  Justice  Mboii  (c)  said,  that  ''  he  stated  at 
tb6:,trial,  that  the  commissioners  of  sewers,  and  their 
^^eots,  when  repairing  sewers  in  the  neighbourhood  of 
houses,   were   bound  to  take  all  proper  precaution  for 
their  security."    Although  in  Sutton  v.  Clarke  (d)  it  was 
held,  that  trustees  of  a  turnpike  road,  having  acted  to  the 

(«)  5  Barn.  &  Aid.  837-  (b)  Id.  845.  (r)  Id.  844. 

{d)  1  Manh.  439.  S.  a  6  Taunt.  29. 
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ing  of  the  language  of  the  covenant,  and  the  words  ^* 
counsel  shall  advise/*  do  not  over-ride  the  whole  of  the 
venant»  but  only  refer  to  the  last  antecedent,  which  applies 
only  to  a  stipulation  as  to  further  assurances,  and  not  to  a  re- 
covery. The  Court  must  construe  covenants  consistently 
with  common  sense,  and  I  am  happy  to  arrive  at  the  conclu- 
sion to  which  I  have  come  in  this  case,  as  the  objections 
which  have  been  raised  are  merely  formal ;  and  it  appears 
to  me,  that  the  defendant  has  no  substantive  answer  to  this 
action;  and  by  deciding  against  him  in  this  instance,  we 
shall  violate  no  established  rule  of  law,  nor  infringe  on  any 
previous  decisions.  Therefore,  on  the  meaning  of  the  whole 
of  the  covenant  as  contained  in  the  deed,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  judgmeilt. 

Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord 
Chief  Justice,  and  with  respect  to  that  part  of  the  clause 
in  the  deed,  which  requires  the  defendant,  on  the  request 
of  the  purchaser,  to  complete  a  good  title  to  the  premises 
by  such  common  recovery,  fine,  and  other  assurances  as 
counsel  should  advise,  the  latter  words  apply  only  to  as- 
surances, independently  of  the  recovery,  which  was  to  be 
suffered  at  all  events. 

Mr.  Justice  Burrough. — My  Lord  Chief  Justice  has 
put  the  true  construction  on  the  whole  of  the  covenant  in 
the  deed  on  which  the  present  action  is  founded.  It  is 
the  constant  course  of  pleading  in  declaring  on  a  covenant, 
to  assign  a  breach  in  the  terms  of  the  covenant,  and  not 
go  further  than  the  deed  itself.  This  the'  plaintiff  has 
done,  and  stated  in  substance,  that  he  requested  the  de- 
fendant to  cause  the  recovery  to  be  suffered,  and  that  he 
refused  to  do  so. — That  no  allegation  of  the  title  of  the 
plaintiff  as  heir  at  law  of  the  purchaser  was  necessary, 
has  been  decided  by  various  authorities,  and  he  was  not 
bound  to  set  out  the  whole  of  the  deed  in  the  declaration. 
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bat  merely  shew  that  the  defendant  was  requested  to  cause 
die  recovery  to  be  suffered,  in  order  that  the  conveyance 
lught he  completed ; — and  on  his  refusal  to  do  so,  the  plain« 
ttf  was  only  bound  to  assign  a  breach  accordingly.  On 
diese  grounds,  I  concur  with  the  Court  in  thinking  that 
dwremust  be 

Judgment  for  the  plaintiff. 


Rawiom  and  Another,  Assignees  of  Wilkinson,  a  Bank-     tr^.^^^ 
rapt,  0.  Haioh  and  Others,  Executrix  and  Executors,     Mt^SSSl 

&c(a}. 

iHis  was  an  action  of  assumpsit ,  and  brought  by  the  as-  .    Wbtre  a 
lignees  of  Wilkinson,  a  bankrupt ;  for  goods  sold  and  de-  appobuJd  to 
Brwed  to  John  Haigh,  the  defendant's  testator,  in  his  life-  J!J^^^ 
tine,  by  fFUkinson  before  he  became  a  bankrupt.    The  account,  in 

J -_  ,  wWch  the  ftr- 

WRDoants  pleaded  the  general  issue.  mer  wm  intei^ 

At  the  trial,  before  Lord  Chief  Justice  Oiffard,  at  GmU-  ^^^^^ 
Wl,  at  the  Sittings  in  the  last  Term,  no  notice  having  J*>«  JSJ'S,?*^ 
Imi  given  of  the  defendants*  intention  to  dispute  the  country  hr 
WBng,  petitioning  creditor's  debt,  or  act  of  bankruptcy;  m^^r'tbTJuf 
4e  plaintiffs'  evidence  commenced    by  putting  in  the  Ij,j2JJto*to 
comnunion  and  proceedings  against  Wilkinsonf  by  which  radden  depart- 
die  tnding  was  substantiated ; — but  for  the  defendant  it  he  should  he 
^'M  insisted  that  there  was  no  sufficient  proof  of  the  act  Sll^*"liJ|J*|n 
of  bankruptcy  on  the  face  of  these  proceedings.   The  com-  ^^^Jf^^™* 
>u«sion  of  bankrupt  bore  date  on  the  6th  September,  182S,  poMistothecre- 
«ri  Ae  deposition  as  to  the  act  of  bankruptcy  was  dated  nf/"?;   mT" 
<»  the  17th  of  that  month,  and  was  made  by  one  WUUam  V"  ^f  fi^wing 

'  ^  day,  he  wrote 

•WeweBvn,  which,  after  settincc  out  the  examinant's  know-  another  letter  to 

^    '  ®  J.S.bomCdmit, 

stating  that  the 
**0iiBt  ourent  between  them  could  be  ipeedily  settled ;— and  a  month  afterwards  he  wrote  a  let- 
^from  Paris  to  J,  Sf  Co,  stating  that  he  was  under  the  necessity  of  remaining  in  jFVtmcf : — Held, 
^^tho  departing  the  realm  and  absence  abroad  being  a  continuous  act,  these  letters  were 
"J^jittible  in  evidence,  and  sufficient  to  establish  an  act  of  bankruptcy,  by  shewing  the  intent 
**^  vidch  such  trader  departed. 

(a)  See  <Sr.  C.  1  C«rr.  &  Payne's  NL  Pri.  Cat.  77- 
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l^^^  that  caae,  would  be  going  further  than  any  case  warranta.'* 
And  Mr.  Justice  LeBkmc  observed,  that ' '  in  Bush  v.  Stem- 
moHf  the  Iimebumer*8  seryant,  who  committed  the  nuisance- 
from  which  the  injury  arose,  was  considered  as  being,  in 
the  employment  of  the  owner  of  the  house,  and  worldyqg 
for.  his  benefit ;  and  that  the  owner  was  bound  to  see  that 
those  employed  by  him  did  not  commit  any  nuisaaaeb** 
Here,  however,  the  defendants  acted  as  clerks  to  a  public 
body,  and  in  the  execution  of  a  public  duty  imposed  on 
them  by  virtue  of  an  act  of  parliaments 

Cur*  adfv.  VinU.  .. 

Lord  Chief  Justice  Best  now  delivered  the  judgm^it 
of  the  Court  as  follows : — This  was  an  action  on  the  case 
brought  by  two  different  plaintiffs  against  the  same  de- 
fendants, and  under  similar  circumstances.  The  same  de- 
cision will  therefore  be  applicable  to  both ;  and  althou^ 
we  felt  little  or  no  difficulty  at  the  time  of  the  argumeiil, 
yet,  as  it  embraced  a  question  of  general  importance,  aad  * 
tended  to  affect  a  most  useful  body  of  die  community,  we 
thought  it  fit  to  consider  the. point  before  we  gave  oitf  ul* 
timate  opinion.  The  action  was  instituted  against  the 
defendants  for  their  having  negligently  left  a  ditch  or 
tunnel  open,  by  reason  of  which  the  plaintiff  Ai//  fell  into 
it  and  was  injured.  The  jury  found  a  verdict  for  JEfo/fiir, 
and  against  all  the  other  defendants.  As  to  iVbr/on  «Dd 
Kimberley,  it  is  admitted,  that  the  verdict  found  against 
them  must  stand.  The  question  therefore  to  be  decided 
by  us,  is,  whether  Smith,  Arnold,  and  Haines  are  to  have 
a  verdict  entered  for  them^  they  being  clerks  to  the  com- 
missioners for  paving,  lighting,  watching,  cleansing,  and 
otherwise  improving  the  town  of  Birmingham,  under  the 
authority  of  an  act  of  parliament  52  Geo.  3,  c»  cxiii.  The 
87th  section  of  which  directs,  "  that  the  commissionexa 
'appointed  under  the  act,  shall  and  may  sue  and  be  sued 
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intlie  name  or  namee  of  the  treasurer  or  treasurers,  clerk     ,  lfti4> 
orderks  for  Ae  time  being.**    And'the  same  section  pro- 
fides,  '*  diat  tlie  treasurers  or  clerics  shall  be  reimbursed, 
out  of  the  nmiies  to  be  raised  by  virtue  of  the  act,  all 
mA  costs,  damages,  or  expences  as  Aey  shall  be  put  to 
kyieiMon  of  tfarir  being  so  made  plaintiffs  or  defendants.** 
TUi  action  is  not  maintainable  against  these  three  defimd- 
ttli  ss  derks,  ^  the  act  had  not  contained  that  dause), 
laksB  it  could  have  been  supported  against  the  commis- 
noners  themselves.    It  was  not  disputed  that  they  were 
not  authorised  by  the  act  to  order  the  tunnel  to  be  made, 
wliidi  occasioned  the  injury  to  the  plaintiff.    No  negli- 
genoe  was  imputed  to  the  commissioners  or  their  clerks. 
They  had  ordered  the  tunnel  to  be  made,  and  left  the  mak- 
iq;  of  it  to  the  defendants  Norton  and  Kbnberley,  the  for- 
wr  of  whom  was  the  surveyor,  and  the  latter  the  under- 
tdur  of  the  work.    The  accident  happened  to  the  plaintiff, 
flnsi' these  persons  not  putting  up  rails,  and  not  leaving 
Ifl^'durii^  die  night,  to  prevent  persons,  passing  along 
Ae  street  in  which  the  tunnel  was  made,  firom  fidling  into 
it  Thsse  commissioners  are  charged  with  the  execution 
rfipaUicduty,  for  the  performance  of  which  they  re- 
^^^00  tmohunent  or  advantage.    They  must,  of  neces- 
<^f»«iipk>y  such  persons  as  Norton  and  Kimberimf  to  do 
■UivQiiEs  which  the  act  of  parliament  requires  to  be  done, 
sad  ilie  commissioners  cannot  be  expected  continually  to 
^"^Mdiorer  such  perscms,  whilst  employed.    We  are  there- 
fwe  of  opinion,  that,  under  these  circumstances,  the  com- 
vamauen  are  not  responsible  for  the  accident  that  has 
hippsned,  and  that  the  action  cannot  be  maintained  against 
thek  cleriLS ;  but  the  party  injured  must  have  his  remedy 
i^^ainst  the  agents  of  the  comnussioners,  rts.  Norton  and 
JSMsrifey ,  by  whose  negligence  the  injury  was  occasioned. 
Itamjf  be  observed,  however,  that  the  clerks  are  to  be  reim- 
kirsed,  out  of  the  money  to  be  raised  by  the  act,  all  costs 
and  damages  they  may  be  put  to  by  reason  of  their  being 
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]^f^  made  plaintiffg  or  defendants;  but  suppoae  the  mooief 
raised  under  the  act  shonM  be  defidenti  then  these  elerks 
must  pay  such  damages  and  costs  out  of  their  own  fundaj 
and  it  wouU  be  difficult  to  find  any  person  firom  whom  the 
derkscould  obtain  the  re-payment  of  what  they  should  hata 
paid*  If  oonmissioiiera,  under  an  act  of  parliament^  ordeii 
sometlung  to  be  done  which  is  not  within  the  Kope  of  thfilv 
authority,  ot  are  themselves  guilty  of  negligeaee  in  doiqg 
that  which  tiiey  ate  empowered  to  do,  they  may  be  liaUe 
to  an  aetioui  but  they  are  not  answerable  for  the 
conduct  of  those  persons  whom  they  are  obliged  to 
ploy.  If  the  doctrine  ofr€$pondeai  mperim  were  appMad 
to  such  ecMnmissionerSi  who  would  undertake  any  of  dioaa 
various  offices  by  which  much  valuable,  yet  unpaid  aeiv 
vices  are  iPendeved  to  the  country  t  Our  public  roadii  aM 
formed  and  kept  in  repair,  our  towns  paved  and  Ughted^ 
oiur  lands  drained  and  protected  firom  inundatkm,  our  Im 
temal  navigation  has  been  improved,  ports  have  baaA 
made  and  are  kept  in  order,  and  many  other  puUic  weiha 
are  conducted  by  commissioners,  who  act  spontaneoual^asri 
gratuitously.  Such  comnfasioners  witt  act  no  kmger,  ii 
they  are  to  be  considered  aa  liable  to  make  amends 
their  own  fortunes,  for  the  conduct  of  such  persona 
must  be  employed  under  tliem>  It  is  much  better  that 
individual  injured  by  the  act  of  an  agent,  should  endnre  ail 
injury  unredressed,  than  that  the  seal  of  the  most  uadU 
members  of  the  community  Abbuld  be  checked,  by  sub|6el* 
ing  them  to  responsibility  for  the  acts  of  agents  firam  whose 
services  they  derive  no  benefit,  and  who  are  seldom  undev 
the  immediate  control  of  their  employers,  whilst  they  are  ea^ 
gaged  on  the  woiks  they  are  ordered  to  carry  on.  Tim 
commissioners,  taking  the  advice  of  their  surveyors  or  en* 
gtneers,  are  to  direct  what  tunnels  or  other  workt  are  to  be 
made.  Few  ccmimissioners  know  how  such  works  shouU 
be  executed;  they  ought  not,  therefore,  to  be  answenMe 
for  an  imperfect  execution  of  them,  nor  can  it  be  ezpectedl 
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that  they  shall  attend  day  by  day,  to  see  that  proper  pre«      ^J£fl 

cMtioiis  are  taken  against  acddentSi  or  getupm  the  nig^t 

toKe  that  lights  are  burning  to  warn  passengers  of  their 

ganger  from  tempon^  obstructions  in  the  roads.    If^  by 

tildDg  their  office  of  eo&nnissioiiersy  they  have  not  under- 

taka  the  pcarftwmance  of  these  duties,  with  what  justice 

CMittiey  be  charged  with  the  conaequenoes  of  the  neglect 

of  dmaf  The  aaaidm  of  responded  mperi&r  is  bottomed 

OS  tUi  principfef  diat  he  who  expects  to  derive  advantage 

fios  sn  act  which  is  done  by  another  for  him,  must  an- 

mer  fi>r  any  injury  which  a  third  person  may  sustain 

ftoBit    This  maxan  was  first  applied  to  public  officers 

\ff  Ae  statute  of  We$imimt€r  2,  c.  11,  from  the  words 

of  whidb  statute  it  is  taken :  ^*  Si  cuiioi  gaoUg  ncn  habeai 

fir  fMod  justUAeiUT  eel  vnde  aolwU,  reapondeai  superior 

aoa^   qui'  custodiam  hujuimodi  gflolm  ribi  comndsU^** 

Tbe  terms  of  the  statute  of  Westminsier  S,  embrace  only 

Aoie  who  delegate  the  keeping  of  gaols  to  deputies. 

Old  were  intended,  as  Lord  Coke  tells  us  (a),  to  apply  to 

duMe  only,  vrfao,  having  the  custody  of  gaols,  of  freehold 

Of  iaherilance,  commit  the  same  to  another  that  is  not 

wiBffifnt.      The  principle  of  the  statute  has,  however, 

ODoe  been  extended  to  sherifTs,  who  are  responsible  for 

tile  acts  of  their  under-sheriffs  and  bailiffs,  but  it  has  not 

been  applied  to  any  other  public  officer.    Although  the 

oSoe  of  sherifis  is  now  a  burthensome  one,  yet  they  are 

eititled  to  poundage,  and  other  incidental  fees,  for  acts 

doon  by  their  officers,  which  in  old  time  might  have  been 

s  JQit  equivalent  for  their  responsibility.    In  Bowcker  v. 

Jfoidttram  (6),  Mr.  Justice  Lawrence  mentions  the  case 

<tf  ihe  captain  of  the  Bmsel  man  of  war,  who  was  held 

answerable  for  tiie  act  of  one  of  the  lieutenants,  who  had 

the  command  of  the  watch,  in  running  down  an  /ndtaman, 

^bilst  the  captidn  was  asleep  in  his  cabin.     When  or  by 

(«)  2  Inst  382.  (6)  i  Taunt.  669. 
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IfiS^i^  whom  that  case  was  decided.  I  do  not  know;  but  il 
supported  by  no  other  decision  that  I  am  aware  of^  and 
authority  is  shaken  by  the  judgment  of  the  Court  in 
case  in  which  it  is  cited*.  The  actions  in  the  cases 
Leader  v*  MoKon  (a),  Jones  v.  Bird  (b),  and  The  Bri 
Plate  QlasB  Company  v.  Meredith  (c),  were  not  brou^ 
against  the  commissioners,  but  against  those  who  did 
acts  complained  of.  In  the  case  of  Jones  v»  Bird,  I 
verted  to  that  circumstance  as  distinguishing  it  from  & 
ton  V.  Clarke  (d).  If  the  counsel  who  advised  the  bri 
ing  these  actions  had  thought  they  could  have  b 
maintained  against  the  commissioners  who  gave  the  brd 
for  the  works  that  occasioned  the  injuries  to  the  plaints 
such  commissioners  would  have  been  included.  Schm 
V.  Bufnstead{e)  is  also  distinguishable  from  this  case ;  fin 
the  negligence  was  brought  home  to  the  commissioner! 
the  lottery,  who  were  the  defendants,  and  they  were  a 
pensated  for  their  services,  and  were  bound  to  pay  < 
attention  to  their  duty.  Here,  however,  the  commissioz 
had  authority  to  make  the  works  and  trench  in  quest! 
which  occasioned  the  damage  to  the  plaintiff.  The  J 
tish  Plate  Glass  Company  v.  Meredith^  already  refer 
to,  shews  that  no  action  could  be  maintained  aga 
them  for  what  they  are  authorised  to  do,  although  an  ii 
vidual  might  sustain  an  ^jury  from  what  had  been  dc 
The  passage  into  the  puantiff*'s  premises  in  that  case 
rendered  impassable  with  carts,  by  the  raising  of  a  pi 
ment  by  the  order  of  the  commissioners :  and  Lord  JS 
yon  said,  '^  if  this  action  could  be  maintained,  every  ti 

^  NichoUan  v.  Maunisey,  (15  and  which  was  decided  ent 

East,  384),  is  the  exact  converse  upon  the  merits, 
of  that  case,  which  is  referred  to         (a)  2  Sir  W.  BL  924. 
by  Mr.,  now  Liord  Chief  Justice         (5)  5  Bam.  &  Aid.  844. 
Abbott,  in  his  ar^punent,  as  the         (e)  4  Term  Rep.  794. 
case  of  Webb  v.  Drake  tried  be-         (d)  1  Marsh.  429. 
fore  Mr.  J)istice  Buller,  in  1779,         (e)  6  Term  Rep.  646. 
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pike  aet|  paTing  act,  and  nayigation  act  would  give  rise       .j^M^^ 
to  an  infinity  of  actions.    The  parties  are  without  reme- 
dy, ]»oyided  the  commissionem  do  not  exceed  their  juris- 
diction.'*   In  Suitan  v.  Clarke,  the  defendant,  as  a  trustee 
mder  a  turnpike  act,  who  was  duly  authorised  to  make 
ftdnin,  had  ordered  it  to  be  cut  in  an  improper  manner; 
he  had  hcwerer  given  silch  order,  after  having  taken  the 
best  advice  that  could  be  obtained.     Lord  Chief  Justice 
OiUf  eoDsidered  that  circumstance  as  distinguishing  the 
case  from  that  of  the  British  Plate  Qlau  Congnrnj^  v.  Me- 
nMA,  where  what  was  done  could  not  be  done  in  any 
odier  manner  than  that  in  which  it  was  done ;  but  still  his 
Lardahip  and  the  rest  of  the  Court  held,  that  as  the  de- 
faidaiithad  acted  according  to  the  best  of  his  judgment, 
and  with  the  best  advice,  he  was  not  answerable  for  the  in- 
jury; and  he  added,  (a) ''  this  case  is  perfectly  unlike  that 
ofia  individual  who  makes  an  improvement  in  his  own 
hud, from  which  an  injury  accrues  to  another;  such  per- 
son moat  answer  for  the  injury,  because  he  was  acting  for 
ha  own  b^iefit.**    In  Harris  v.  Baker  (6),  the  clerk  to 
raattaakmers  for  making  a  road,  under  an  act  which  con- 
^uied  a  clause  directing  actions  to  be  brought  against 
sodi  derk  for  acts  done  by  the  trustees,  was  holden  not 
toheBaUe  to  an  action  for  an  injury  sustained  in  conse- 
qnence  of  heaps  of  dirt  being  left  by  the  side  of  the  road, 
and  no  Bghts  being  placed  to  enable  persons  to  avoid  such 
beaps.    In  that  case,  as  in  the  present,  there  was  great 
n^lijgence   in  those  employed  by  the  trustees. — From 
t&ese  cases  I  collect,  that  the  law  recognizes  the  principles 
w&ich  I  ventured  to  state  were  founded  in  sound  policy  and 
jnstioe,  and  therefore  that  no  action  can  be  maintained 
against  a  man  acting  gratuitously  for  the  public,  for  the  con- 
aeipience  of  any  act  which  he  was  authorised  to  do,  and 

(a)  1  Manh.  440.  (h)  4  Man.  &  Selw.  27* 
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wUchi  as  far  as  he  is  concerned,  is  done  with  doe  eare 
and  attention,  and  that  such  a  person  is  not  stmwelwble 
for  the  negligent  execution  of  an  order  properly  girto  Id 
others.  We  are  therefore  of  opinion,  that  a  verdict  maik 
be  entered  for  the  three  defendants,  Shnith^  Arnold,  and 
Humes  ;  and  for  the  plaintiffs,  against  Norton  and  Kim- 
berley  alone. 

Verdict  entered  accordii^Iy  (a). 


(a)  See  Bmitm  ▼.  Chrowtker,  2  Banu^  Oren.  703*  S.C.4  Tkm.  ft 

Ryl.  195. 


Fridi^. 
May  9Sth. 


In  an  action 
of  covenant  for 
nonpayment  of 


Hill  v.  Saunders  (a). 

M  His^  was  an  action  of  coveniint.     The  declaration  stal- 
ed, that  on  the  14th  March,  I8I8,  by  a  certain  indeiitaDra 
ren^  on  an  in-  thett  made  between  the  plaintiff  and  Nancy,  his  then  wifts 

denture  by  hus* 

band  and  wife,  Qow  deceased,  of  the  one  part,  and  the  defendant  of  Ae 

^ri^^'ol  ^^^^  V^^9  the  said  ]^aintiff  and  Nancy  his  said  then  wfli 

^Utons'o?^  did  deniise,Iease,  set  and  to  farm  let,  unto  the  defendant, 

the  itatate  8S  tam  pieces  or  parcels  of  land,  with  the  af^rtenances, 

i.  8),  the  de-  ticularfy  mentioned  and  described  in  the  said  indentu^, 

^i£^h^!^  t™te,  lymg  and  being,  in  the  parish  of  Hanbmry,  in 

Sn*^MMi!ed  ^^^"^ty  ^^  /Fbrcester;  to  hold  the  sud  pieces  or  parcels 

dembed  the  land  with  the  appurtenances,  unto  the  defendant,  his 

premites  to  the 

defendant  for  twenty-one  yean,  and  that  he  covenanted  to  pay  rent  to  the  husband  and  «flfe, 
hebi  of  the  wife ;  tfiat  the  wife  died,  and  that  after  her  deceaie,  rent  became  due  to  die  h 
Plea,  that  the  husband  never  had  any  thing  in  the  premises  but  in  right  of  his  wife,  whose 
they  were,  and  that  she  died  before  the  rent  became  due,  without  issue,  and  that  lie#  beferltf 
threatened  to  crjeet  the  defendant  unless  be  would  attorn  and  become  tenant  to  him,  and  that  he 
was  accordingly  obliged  to  do  so: — Held,  on  general  demurrer,  that  it  was  not  necessary  ftr  fek 
defendant  to  shew  actual  eviction  by  the  heir,  and  that  the  plea  was  a  discharge  to  the  aotioii^-HA 
the  grounds,  that  the  lease  was  not  voidable  by  the  heir,  but  was  a  good  and  subsisting  lease,  and 
that  he  was  only  etllitled>  to  the  rent,  and  eouM  nUt  have  entoied  to  evict  or  eject  the 
without  being  considered  a  trespasser. 


(«)  »eeS.e.l  Osrr.  &  Payne's  N.  P.  G.  80. 
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colon  or  admrnktrmton,  from  the  2d  Februanft  then  last      ^j^^ 
pasty  fiur  aaddmiiig  and  unto  Ae  full  end  and  tenn  of  twen- 
CyKme7eafB»  yielding  and  |>a]ring  theirefare  yearly  and  erery 
daring  the  said  teiniy  unto  the  plaintiff  and  Nancf 
then  wife,  since  deceased,  the  rent  ot^AA.  by  two  equal 
-jerlions,  at  two  days,  m.  on  the  Sd  of  Auguii  and  9d  of 
Jdnmanf  in  every  year;  and  the  defendant  did  thereby, 
ioi  himsrif,  his  heirs,  executors  and  administrators,  cove* 
nant  and  agree  with  the  plaintiff  and  Noncjf  his  sud  then 
wife,  and  Ae  heirs  of  -the  said  Nancy ,  (amongst  other 
"things),  that  the  defendant,  his  heirs,  executors,  orad- 
aflraistrators,  should  and  would  well  and  truly  pay,   or 
<suse  to  be  paid  unto  the  plaintiff  andAVmcy  his  then  wife, 
fee  said  rent  of  24l« — By  virtue  of  which  demise  the  defend* 
4Dit,  afterwards,  to  wit,  on  the  1 5th  March,  in  die  year  afore* 
sdU,  entered  into  the  said  demised  pieces  or  parcels  of 
Isndf  and  became  possessed  thereof  for  the  said  term* — 
It  was  then  averred,  that  after  the  making  of  the  inden- 
tatat  and  during  the  term,  and  also  after  the  death  of  the 
plBlrtiff*a  than  wife  Mmcy,  to  wit,  on  the  8d  February  ^ 
IttS,  the  Sim  of  SiL  of  the  rent  aforesaid,  for  one  year  of 
Aatanv  ending  on  the  day  and  year  last  aforesaid,  be* 
due  from  the  defendant  to  the  plaintiff,  and  that  tbe 
wm  wholly  doe  and  in  artear,  and  still  continued  so 
to  be,  osntrary  to  the  tenor  and  effect  of  the  said  inden* 
tmOf  and  of  the  said  covenant  of  the  defendant,  so  by  him 
ia  that  bdudf  made  as  aforesaid. 

The  defendant  having  craved  oyer  of  the  indenture, 
jkddedfjbrsif  nan  t$tfaoium.  Secondly ,  that  the  plaintiff 
SDd  Nancy  his  wife,  before  and  at  the  time  of  making  the 
iadenture,  were  seised  in  their  demesne  as  of  fee,  in  right  of 
tile  said  Aongr  only,  of  the  said  pieces  or  parcels  of  land  in 
fte  declaration  mentioned;  and  that  the  plaintiff  then  had 
M  any  diing  in  the  premises,  except  in  right  of  the  said 
Many.*  on  which  issue  was  joined.  Thirdly,  that  the 
plaintiff  never  had  any  thing  in  the  said  premises,  except 
in  right  of  the  said  Nancy,  whose  estate  the  said  pieces  or 
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IBSt^^  pftrcek  of  land  mentioned  in  the  declaration  were,  and  that 
she,  after  the  making  of  the  said  indenture,  and  before  any 
part  of  the  said  siun  of  24/.  became  due,  to  tvit,  on  &c«  died 
without  issue,  leaving  John  Acton  her  brother  and  heir 
at  law ;  whereupon,  all  the  estate  and  interest  which  the 
plaintiff  ever  had  in  the  said  premises  altogether  expired, 
ceased,  and  determined,  nor  had  he  from  thenceforth 
hitherto  had,  nor  had  he  then  any  estate  or  interest  there- 
in; and  that  the  said  John  Acton  as  such  heir,  afterwards^ 
to  wit,  on  &c«  threatened  the  defendant  to  eject  and  evict 
him  from  the  possession  of  the  said  demised  premises,  un« 
less  he,  the  defendant,  would  attorn  and  become  his  ten- 
ant, and  that  the  defendant  was  forced  and  obliged  to, 
and  did  necessarily  attorn  and  become  tenant  of  the  same 
to  the  said  John  Acton. 

To  this  plea  the  plaintiff  demurred  generally,  and  the 
defendant  joined  in  demurrer. 

Hie  cause  now  came  on  for  argument^  when  Mr.  Sei^ 
jeant  Fdughan,  in  support  of  the  demurrer*  submittejt 
that  the  plea  disclosed  no  matter,  either  at  law  or  in  fiict, 
which  could  deprive  the  plaintiff  of  his  right  of  actioiL 
The  simple  question  is,  whether  the  lease  under  which 
the  premises  were  demised  to  the  defendant,  was  void  or 
voidable  on  the  death  of  the  plaintiff's  wife:  if  it  were 
voidable  only,  there  should  have  been  an  actual  entry  or 
eviction  by  the  heir  to  determine  it,  and  that  should  have 
appeared  on  the  face  of  the  plea,  and  if  there  were  no  such 
entry,  the  defendant  was  still  bound  to  pay  the  plaintiff  hif 
rent,  and  a  mere  threat  of  an  eviction  does  not  amount  to 
an  actual  entry.  It  is  quite  clear,  that  by  the  common  law^ 
if  a  husband,  seised  of  lands  in  right  of  his  wife,  joined  with 
her  in  a  lease,  and  the  wife  died,  unless  her  heir  actually 
entered  on  her  death,  the  lease  is  voidable  only,  and 
not  void.    In  Dixon  v.  Harrison  (a),  it  is  said,  that  if 

(a)  Vaui^hao,  46. 
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a  nan  be  seised  of  bund  in  right  of  his  wife  in  fee,  and        ,  1824* 
leases  it  for  years  reserving  rent,  and  his  wife  dies  without 
mane  by  him,  whereby  he  is  not  tenant  by  the  curtesy, 
but  his  estate  is  determined ;  yet  he  may  avow  for  the 
x^0nt  befcHre  the  heir  has  made  his  actual  entry.     He  must 
Claerefore  have  had  a  subsisting  interest  so  as  to  entid^ 
to  distrain  for  rent  accruing  after  the  death  of  his 
i;  md  which  would  continue  until  the  heir  had  enter^ 
The  plaintiff  has  at  all  events  a  remedy  on  the  cove** 
xmant  which  was  made  to  him  and  his  wife,  and  the  heirs  of 
liis  wife.    It  was  a  covenant  to  pay  to  both  as  long  as  they 
ahould  Kve;  and  if  so,  the  plaintiff  is  entitled  to  sue  as  the 
sonivmr  of  two  joint  covenantees,  and  the  reversion  could 
only  pass  to  the  heirs  of  the  wife  after  his  death.  In  Ander^ 
MIT.  Mmrimdale  (a),  it  was  held,  that  a  covenant  to  and  with 
\        A.miBsto  pay  an  annuity  to  A.  and  his  executors  dur« 
bg  ^.*ff  life,  belongs  to  both  jointly,  although  the  benefit 
nBtoJ,  alone ;  and  therefore,  that  on  the  death  of  i^.,  the 
\tfpi  interest  survived  to  £.,  and  that  A.*s  personal  repre- 
NBtitive  could  not  sue  on  the  covenant.     It  may  be  said, 
lumerer,  that  die  lease  in  question  falls  within  the  opera- 
Am  tif.Uie  statute  S2  Hen.  8,  c.  28,  and  that  it  has  been 
made  conformably  to  the  provisions  thereby  required.    In 
A  Me  by  Mr.  Serjeant  IFilliams  to  the  case  of  Wotton  v. 
Bfle{b),  that  learned  writer  says, "  In  Coke  Litthton^  45  6, 
it  b  observed,  that  a  man  seised  in  right  of  his  wife,  toge- 
Atrwiih  kU  wife^  may  by  deed  indented  make  leases  for 
twenty-one  years,  or  three  lives,  agreeably  to  the  stat. 
Siff.  8,  all  which  were  voidable  at  the  common  law.    It  is 
troe,  indeed,  that  in  Plowden  (c)  it  is  said  by  Gawcfy,  Ser- 
jeant, arguendo,  that  if  a  man  makes  a  lease  for  years 
of  tuBwife'sland,  and  dies,  the  lease  is  not  void  before  en* 
try  made  by  the  wife;  and  this  dictum  is  cited  by  coun* 

(«)  I  East,  497.  (^)  2  Wins.  Saund.  180  b. 

(c)  PafiTc  137. 
VOL.  IX.  R 
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1824i^       sel  in  argument  in  Smalman  v.  jigburrough  (a).    In  die 
case  in  Crake  James,  {Jordan  v.  Wikes)  (6),  in  an  ejeet- 
ment,  the  husband  made  a  lease  of  his  wife's  lands  for  five 
years  for  trial  of  the  title,  and  died  before  the  action  was 
brought;    and  it  was  adjudged,  that    inasmuch    as   the 
wife  had  not  entered  after  her  husband's  death,  the  lease 
was  not  determined  nor  void  after  her  husband's  death,  but 
voidable  only. — Although  the  3d  section  of  the  statute  pro* 
vides,  that  the  rent  shall  descend  to  the  heirs  of  the  wife^ 
as  if  no  such  lease  had  been  made;  yet,  by  the  6th  section 
it  is  enacted,  that  no  act  of  the  husband  only,  of  the 
wife's  lands  during  coverture,  shall  be  prejudicial  to  tlie 
wife  or  her  heirs,  but  that  she  and  they,  and  such  other  to 
whom  such  right  shaU  appertain  after  her  decease,  shall 
enter  into  the  lands  according  to  their  rights  and  titles 
therein.    Such  entry  is  therefore  absolutely  necessary  to 
avoid  an  act  done  by  the  husband  and  wife  jointly,  and 
must  be  made  at  all  events  to  determine  the  voidaUe 
interest  of  the  husband  after  the  death  of  his  wife*  In 
Jeffrey  v.  Guy  (c),  where,  in  debt  on  bond  conditioned  fer 
performance. of  covenants  in  a  lease  made  by  A.^  tenant  in 
tail,  and  his  wife,  in  which  was  a  covenant  that  A.  might 
enter  from  time  to  time  to  view  the  reparations;  and  the 
defendant  pleaded  that  A,  died,  and  that  B.  the  issue  in 
tail  entered  before  any  covenant  was  broken: — and  the 
plaintiff  replied,  that  B.  came  with  him  on  the  lands  to 
view  the  reparations,  and  traversed,  that  B.  entered  modo 
et  forma  preutf  &c.  and  the  plaintiff  had  a  verdict,  and 
error  was  brought  on  the  ground  that  no  breach  of  cove- 
nant was  alleged  in  the  defendant,  and  so  that  there  was 
no  cause  of  action : — ^yet  the  Court  held  it  to  beunnecessarfj 
as  by  the  special  issue  tendered  by  the  defendant,  viz.  that 
the  issue  in  tail  made  an  entry  on  him  before  any  cove* 
nant  broken,  he  obliged  the  plaintiff  to  make  a  special  re- 
plication to  the  point  tendered.  So  here,  as  there  has  been 

(«)  1  Roue's  Rep.  402.  (6)  Cro.  Jac.  332.        (c)  Yelv.  7a 
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no  entry  by  the  tenant  in  tail  or  lieir  of  the  wife,  the  plam^  I8M. 
tiffb  entitled  to  recover  aa  against  the  defendant  as  lessee ; 
lai  a  mf re  threat  of  an  eviction  is  not  sufficient  to  eftab^ 
Ui  the  defendant's  pka,  in  which  it  is  alleged,  that  in  0€i>< 
nqiieDee  of  that  threat  he  was  obliged  and  did  neosssarily 
UNoni  and  beoome  tenant  to  the  heir  of  the  wife. 

Ib.Serieant  jLstiwa  in  suppcrt  of  the  pki^  was  sto|>ped 
hfiimQaarU 

Lord  Chief  Jufttioe  Bbst. — I  am  extremely  sorry » that 
Aeeonehisicni  to  which  I  am  bound  to  oomey  will  not  ad* 
moe  the  justice  of  this  case ;  but  we  must  not  break  down 
orviolato  an  eBtab&bed  rule  of  law.  It  is  ueceaiiary  for  us 
tolnk  at  tba  Mtare  of  the  aotion^  the  coYenant  aa  steted 
SI  As  dediunatioPf  and  the  plea  in  question^  with  fefcrence 
todNi8tali^8S^4f»«8,e^J28,a.S)  and  on  that  giound,  I 
^RoUnily  of  opinion  that  the  plea  ftimisbea  a  complete  an- 
tvnr  to  die  Mtion^  As  to  the  leasOi  it  is  sufficient  to  say 
Astit  wns  made  by  the  plaintiffin  tight  of  his  wife,  and  ap- 
(em  to  have  been  conformable  to  the  proviaions  of  that  ata* 
teto,  fin*  by  deed  xodented^  and  under  the  seal  of  the  wife ; 
find  the  eorenant  contained  therein  as  to  the  payment  of 
nntdnring  the  term  of  twenty-one  yearsi  for  which  the  pre- 
anes  were  demised  to  the  defendant,  is  not  with  the  plain^ 
tiff  and  his  heirs  according  to  the  ordinary  form,  but  with 
him  and  his  wife,  and  the  heirs  of  the  wife.  The  breach 
migoed  is,  that  the  defendant  has  not  paid  the  rent  of  the 
(leBuses  to  die  present  plaintiff,  which  became  due  after 
Ac  daath  of  his  wife,  and  for  which  he  is  now  called  on, 
Whf  the  heir  of  the  wife,  but  by  her  husband  the  plain- 
tiff* The  defendant  aUeges  in  his  plea,  (which  has  been 
^dttatted  io  be  true  by  the  general  demurrer),  that  the 
pivatiff  never  had  any  thing  in  the  premises,  except  in 
^t  of  his  wife,  whose  estate  they  were;  and  that  she^ 
^r  the  making  of  the  indenture,  and  before  any  part  of 

r2 
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1824^^      the  rent  became  due,  died  without  issue,  leaving  her 
brother  her  heir  at  law,  whereupon  all  the  estate  which 
the  plaintiff  had  in  the  premises  expired.      Upon  this 
statement,  the  rent  appears  not  to  belong  to  the  plaintiff, 
but  to  the  heir  of  the  wife,  m,  her  brother :  and  the  plea 
is  clearly  distinguishable  from  that  in  Jkhorne  v.  Qom^ 
me  (a),  as  the  defendant  has  not  denied  that  the  plain- 
tiff had  a  right  to  lease  the  premises  at  the  time  of  the 
demise,  or  that  he  had  not  done  so;    but  he  has  stated 
that  the  plaintiff's   interest  therein  had  ceased  and  de- 
termined on  the  death  of  his  wife;  and  that  he  had  not 
from  thenceforth  hitherto  any  estate  or  interest  therein ; 
and  that  the  plaintiff's  wife's  brother,  as  her  heir,  threat- 
ened to  evict  and  eject  the  defendant  from  the  possession 
of  the  premises,  unless  he  would  attorn  and  become  his  ten- 
ant ;  and  that  he  was  necessarily  obliged  so  to  do. — ^It  has 
been  said,  however,  by  my  brother  VftughaUf  that  the  de« 
fendant  could  not  plead  any  thing  short  of  an  actual  evic« 
tion ;   but  the  lease  under  which  he  held  was  a  good  sub- 
sisting lease,  and  there  is  no  reason  that  he  should  be 
turned  out  of  possession :  the  heir  at  law  has  done  all  that 
he  was  obliged  to  do  to  entitle  him  to  receive  the  rent, 
and  the  defendant  as  tenant  has  acted  rightly  in  yielding  to 
his  claim.     If  he  had  attorned  to  a  stranger,  the  case  wonld 
have  been  different,  but  he  has  done  that  which  he  was 
directed  to  do  by  the  statute,  and  attorned  to  the  heir  at  law 
of  the  plaintiff's  wife,  who,  in  the  event  which  has  happen- 
ed, was  the  person  entitled  to  the  rent. — ^As  to  the  argu- 
ment, with  which  we  have  been  much  pressed,  that  tl^ 
lease  was  not  void  at  the  death  of  the  wife,  but  merely  void- 
able by  her  heirs,  it  has  nothing  to  do  with  the  question,  as 
the  lease  is  neither  void  nor  voidable,  but  is  a  good  subsist- 
ing lease.    At  common  law,  such  a  lease  would  certainly 
jiot  have  been  void  by  the  death  of  the  wife,  but  voidaUe 

(a)  Ante,  page  IdO^ 
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(xnly  by  the  entry  of  her  heir  at  law,  whO|  although  hii 
right  accrued  from  the  tune  of  such  deaths  yet  he  could  not 
complete  his  claim  to  the  rent,  until  he  had  made  such 
entry*     But  the  evil  occasioned  by  this,  having  become 
extr^nely  great;— on  the  dissolution  of  monasteries  and 
change  of  property  which  then  took  place,  when  the  grant* 
ees  of  estates  frequently  dispossessed  the  lessees,  the  Ie« 
gulature  made  a  provision  to  remedy  this  inconvenience,  by 
the  passing  of  the  statute  S2Hen»  8,  c.  28,  and  which  ap« 
pears  to  me  to  ftimish  a  complete  answer  to  the  argument 
adduced  by  my  brother  Faughan;  and  although,  by  the 
common  law,  a  lease  of  this  description  might  be  considered 
ttdier  as  void  or  voidable,  yet,  if  it  be  taken  with  reference 
to  diat  statute,  it  is  neither  the  one  nor  the  other.     The 
first  section  recites  that,  "  whereas  great  numbers  of  the 
king's  subjects  have  heretofore  taken  leases  of  lands,  tene* 
ments  and  other  hereditaments,   for  term  of  years,  and 
divers  of  them  for  term  of  lives,  and  have  given  and  paid 
great  fines  and  great  sums  for  the  same,  and  also  have 
been  at  great  costs  and  charges',  as  well  in  and  about  great 
reparations  and  buildings  upon  their  said  farms,  as  other- 
wise ooDceming  their  said  farms ;  yet  notwithstanding  the 
said  feimors,  after  the  deaths  or  resignations  of  their  les- 
florSf  have  been  and  be  daily,  with  great  cruelty,  expulsed 
snd  put  out  of  their  said  ferms  and  takings,  by  the  heirs  or 
soocessors  of  their  said  lessors,  or  by  such  persons  as  have 
interest  therein  after  the  deaths  or  resignations  of  their 
nid  lessors,  by  reason  of  privy  gifts  of  intail,  or  for  that 
the  lessors  had  nothing  in  the  lands,  tenements,  or  other  he- 
i6ditamentsso  letten,  at  the  time  of  the  leases  thereof  made, 
l>Qt  only  in  the  right  of  their  wives,  or  such  other  like  cause, 
todiegreatimpoveri8hment,'and  in  manner  utter  undoing  of 
the  said  fermors:** — (The  evil  therefore  to  be  guarded 
■gunst  was,  that,  at  common  law,  a  lease  of  the  wife*s  lands 
^<ttat  an  end  on  her  death,  and  the  remedy  provided  by 
the  legislature  was,  that  the  lessee's  interest  therein  should 
he  taken  care  of,  and  guarded  by  continuing  it  against  the 
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hcirt  of  the  wife :) ''  for  reformatioii  whereof^  be  it  ordained 
wd  eBtabUihed^  that  all  bases  hereafter  to  be  made  of  aiqr 
lands  by  writing  indoited  under  seal,  for  term  of  years  or 
life,  by  any  persons  being  of  full  age  of  twenty-one  years, 
having  any  estate  of  inheritance,  either  in  fee  simple  or  fee 
tail,  in  their  own  right,  or  in  the  right  of  their  wivest  at 
jointly  with  their  wires,  of  any  estate  of  inheritance  made 
before  coverture  or  after,  shall  be  good  and  effectual  in 
law  against  die  lessors,  dieir  wives,  heirs,  and  successocsi 
and  every  of  them,  according  to  such  estate  aa  is  com- 
prised and  specified  in  every  such  indenture  of  lease,  in 
ISoe  manner  as  the  same  should  have  been,  if  the  lessom, 
and  every  of  them,  at  the  time  of  the  making  of  such 
leases,  had  been  lawfully  seised  of  the  same  lands  compris- 
ed in  such  indenture,  of  a  good,  perfect  and  pure  estate  of 
fee  simple  thereof,  to  their  own  only  uses."*— According 
to  this,  the  rent  reserved  by  the  lease  in  question  is  con- 
tinued to  the  femily  of  the  wife,  and  not  to  the  husband, 
whose  interest  expired  on  her  death;  and  her  brother,  as  her 
heir  at  law,  accordingly  called  on  the  defendant  to  pay  the 
rent  to  him;  and  he  having  no  legal  answer  against  suoh 
a  demand,  did  that  which  the  law  ccmipelled  him  to  do, 
vtM,  attorn  and  become  tenant  to  the  brother;  for  the  law 
will  not  oblige  a  man  to  pay  money  to  a  person  who  is  not 
entitled  to  receive  it,  and  then  pot  him  to  the  necessity 
of  bringing  an  action  to  recover  it  back  again  when  eaUed 
on  by  die  person  who  is  legally  entitled  to  demand  it.   The 
statute  then  provides  (a),  that  **  the  wife  be  made  a  party 
to  every  lease  whidi  shall  be  made  by  her  husband  of  any 
lands  being  the  inheritance  of  the  wife,  and  that  every  audi 
lease  be  made  by  indenture  in  the  name  of  the  husband  aid 
his  wife,  and  she  is  to  seal  to  the  same;  and  that  the  feni 
and  rent  be  reserved  to  the  husband  tod  to  the  wife,  and 
to  the  heirs  of  the  wife,  according  to  her  estate  of  inherit- 
ance in  the  same,  and  that  the  husband  shtii  not  in  anj 

(«)  SecttoQ  3. 
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wiae$  tHen,  dudiai^ge,  gmnt,  or  gire  away  the  same  rent       ,  t8<^^ 
sctenredy  nor  any  part  thereof,  longer  than  during  die 
eovertare,  without  it  be  by  fine  leded  by  the  husband  and 
wriCe.*' — ^The  provisions  of  the  statute  appear  to  have  been 
tfrnnpHiwi  with  in  granting  the  lease  in  question,  as  the  bus* 
Iwod  and  wife  w^re  both  parties  to  the  indenture,  she  seal- 
iddity  and  tbe  rent  is  reserved  to  tlie  husband  and  wife  and 
lueiraof  the  wife,  and  the  lessee  covenants  accordingly ;  and 
onhar  death,  all  the  interest  in  the  premises  was  vested  in 
Jber  lnsQlher»  who  demanded  the  rent  due  from  the  defend- 
anty  as  heir  at  law  ofhis  deceased  sister,  and  required  the 
defendant  as  tenant  of  the  pr^nises  to  perform  his  covenant 
wih  him  as  such  heir*  The  defendant,  therefore,  in  compli- 
ance with  the  terms  of  his  lease  and  provisions  of  the  star 
tote  in  question,  attorned  and  became  his  tenant  according 
tolaw«     The  statute  itself  puts  an  end  to  the  argument  ad- 
iraned  to  us  for  the  plaintiff,  as  well  as  the  cases  cited  in 
its  support.    As,  therefore,  the  lease  in  question  must  be 
considered  as  a  good  and  subsisting  lease,  and  the  interest 
in  the  premises  belongs  to  the  brother  of  the  plaintiff's 
wife,  as  her  heir  at  law,  I  am  clearly  of  opinion  that  the 
defiendant  is  entitled  to  judgment* 


Afr.  Jmtice  Park. — When  the  language  of  the  plea  is 
compared  with  the  provisions  of  the  statute,  there  can  be 
BO  question  but  that  it  furnishes  a  complete  answer  to  the 
plaintiff's  cause  of  action. — ^I  concur  with  my  Lord  Chief 
^ustioe^  that  the  lease  is  neither  void  nor  voidaUe,  and 
that,  by  the  statute,  the  rent  is  clearly  continued  and  pay- 
Ale  to  the  brother  of  the  plaintiff's  wife,  as  her  heir  at  law. 

Mr.  Justice  Burrouoh.  —  It  has  been  urged,  that  if  the 
^e  were  voidable,  the  heir  should  have  made  an  actu- 
al «ntry.  To  that  I  fully  accede ;  but  if,  according  to  the 
**tatate,  the  lease  be  a  continuing  lease,  and  the  heir  is 
^y  entitied  to  the  rent,  he  would  have  been  a  trespasser 
if  he  had  made  such  an  entry.     AH  that  it  was  necessary 
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for  him  to  do,  was  to  claim  the  rent  in  the  character  of 
heir  to  his  sister,  and  the  defendant  has  averred  in  his  plea, 
not  only  that  he  did  so,  but  that  he  threatened  to  eject  him 
unless  he  would  attorn  and  become  tenant  to  hinu  That  was 
a  sufficient  assertion  of  his  claim  to  the  rent,  as  such  heir, 
and  although  he  threatened  to  eject,  he  could  not  carry 
such  threat  into  execution,  as  the  lease  was  not  determined, 
but  was  a  valid  and  subsisting  lease,  and  nothing  appears 
on  the  face  of  the  pleadings  to  impeach  it.  If  it  be  bad  or 
void,  the  plaintiff  may  have  his  remedy  hereafter ;  but  as  it 
is  clear  that  his  interest  ceased  on  the  death  of  his  wife, 
and  that  her  heir  was  entitled  to  demand  the  rent,  I  con- 
cur with  the  Court  in  thinking  that  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant  (a). 


(«)   The    pluntiff  afterwards      argument  this  judgment  was  a^ 
brought  a  writ  of  error  in  the     firmed.  See  7  Dow.  &  Ryl.  17* 
Court  of  Kinfs  Bench;  and  after 


Monday^ 
MaySUt. 


WoLLEN  V,  Andrews. 


hold  estates  to 
a  trustee  in 
trust  to  permit 
and  suffer  the 
devisor's  six 
children,  vis. 


Devise  of  free-    JL  HIS  actiou  (a)  was  tried  before  Mr.  Baron  HuUocA,  at  the 
Spring  Assizes  for  Somerset,  1823,  when  a  verdict  was 
entered  for  the  plaintiff  for  37/.  10s.,  subject  to  the  opin- 
ion of  the  Court  on  the  following  case: — Samuel  Andrews, 
^jH^B^^al'i).,    ^^  IVrington,  in  the  county  of  Somerset,  inn-holder,  being 

£.,  and  F., 
{B,  being  a 

daughter,  and  the  other  five,  sons),  to  receive  and  take  one-sixth  part  each  of  the  rents,  isaocs  and 
profits  of  the  estates  during  their  life  and  lives ;  and  after  their  respective  deceases,  in  further  trusty 
to  permit  the  child  or  children  of  such  of  his  sons  or  daughter  so  dying,  to  receive  the  rents,  isauei, 
and  profits  of  such  share  of  the  child  so  dying,  in  equal  shares  and  proportions ;  and  so  in  like 
manner  from  children  to  children; — And  the  devisor  also  willed,  that  in  case  either  of  his  children 
should  die  without  leaving  is3ue,  the  rents,  issues,  and  profits  belonging  to  the  child  so  dyings 
should  go  to  and  be  received  by  the  survivor  or  survivors.  A.^  C,  Z).,  and  £.,  four  of  the  testa- 
tor's sons,  died  without  issue,  and  B,,  the  daughter,  also  died,  leaving  one  son  and  three  dao^i- 
ters : — Held,  that  the  devisor's  children  took  estates  tail ;  and  that  upon  the  death  of  A.,  C,  2).,  and 
B,p  their  shares  accrued  to  JP.,  as  survivor;  and  that  B.*s  aon  was  only  entitled  to  ooe-sixth  part  off 
the  rents  and  profits  of  the  estates. 


(«)  For  money  had  and  received. 
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9&aed  in  fee  of  certain  freehold  estates  in  that  county,  by       JftM^ 
>Bi8  last  will,  bearing  date  die  10th  June,  1785,  and  duly 
^rscecuted  and  attested  to  pass  real  estates,  gave  and  de> 
"prised  the  same,  (together  with  his  personal  estate),  to  Pe* 
^^T  CSwr,  his  heirs,  executors,  administrators  and  assigns, 
^■^cardingto  the  nature  and  tenure  thereof,  subject  to 
^nich  iiiortgages  and  incumbrances,  (if  any),  as  affected  the 
samey  i^n  the  several  trusts,  and  to  and  for  the  intents 
.amd  purposes,  and  under  and  subject  to  the  powers,  di- 
'xections  and  contingencies  thereixiafter  expressed  and  de« 
blared  of  and  concerning  the  same,  viz.  upon  trust,  to  per- 
^snit  and  suffer  testator's  six  children,  (namely),  Sichard^ 
«SamA  wife  oi  Edmund  fFollen,  Samuel,  William,  John,  and 
Jhomas,  to  have,  receive  and  take  one-sixth  part  or  share 
each,  of  and  in  all  and  singular  the  net  rents,  issues,  and 
profits  thereof,  for  and  during  the  terms  of  their  natural  life 
and  lives ;  and  from  and  immediately  after  their  respec- 
tive deceases,  then,  upon  further  trust,  to  permit  and  suf- 
fer an  and  singular  the  child  or  children  of  such  of  his 
SOBS  or  daughter  so  dying,  to  have,  receive,  and  take  the 
rents,  issues  and  profits  of  such  share  or  shares  of  him*, 
ber,  or  them  so  dying,  of  and  in  the  said  estates  before 
defised,  in  equal  parts,  shares,  and  proportions,  and  so  in 
like  manner  from  children  to  children. — His  will  further 
was,  that  in  case  any  or  either  of  his  said  children  should 
happen  to  die  without  leaving  any  lawful  issue,  then,  that 
the  rents,  issues  and  profits  belonging  to  such  of  his  sons 
or  daughter  so  dying,  should  go  to  and  be  received  by 
Ae  survivor  or  survivors. 

The  testator  died  in  1787,  without  altering  or  revok* 
^g  his  will  as  to  the  said  devbees,  leaving  all  the  de- 
visees named  in  the  will  him  surviving. — Richard,  the 
eldest  son  of  the  .testator,  died  in  1792,  intestate  and 
^thout  issue,  leavingia  widow  and  the  five  other  devisees 
him  surviving.^ — Sarah  WoUen,  the  second  of  the  above 
i^ttaed  devisees,    died  in   1797,    leaving  four  children^ 
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l»Mk^      namefy,  Charge  WMen^  the  pJnintiff,  her  only  son;  Hanr 
nah,  afterwards  the  wife  of  George  Thayer ^  and  Mary  and 
Elixabeihf  her  daughters,  her  sunriving. — Mary  fFaUen^ 
the  sbter  of  the  pkintifi^  died  in  1807,  intestate  and  un-% 
married,  leaving  the  plaintiff  and  her  sisters,  Hannah  aad 
Elitabeth,  her  surviving,  and  who  are  stiU  Uving^-^oin, 
the  testator's  fourth  son,  died  in  March,  1819,  inteatate 
and  without  issue,  leaving  a  widow,  and  his  brother  Sam 
uei,  fFUiiatn^  and  T%Qmas,  and  his  nephew  and  nieoea,  the 
plaintiff,  Haimah  Thayer ,  and  Elizabeth  ^oUen^  him 
surviving* — Thomas,  the  testator's  youngest  son,  died  ui 
September,  1819,  intestate  and  without  issue,  leaving  a 
widow,  and  his  brothers  Samuel  and  William,  and  his 
nephew  and  nieces,  the  plaintiff,  Hannah  Thayer^  and 
Elizabeth  TFollen,  him  surviving. — Samuel^  the  testator's 
second  son,  died  in  1820,  intestate  and  without  iasuei, 
leaving  his  brother  William,  and  his  nephew  and  two 
nieces*  him  surviving* — The  six  devisees,  whilst  they  were 
all  living,  received  die  rents  and  profits  of  the  estates  in 
equal  proportions.    After  the  death  of  Bichard,  and  up 
io  the  period  of  the  death  of  Sarah  fFoUen,  (the  moiber 
of  the  plaint^,  the  remaining  five  devisees  recdved  the 
rents  in  equal  proportions.    Alter  the  death  of  Edmund 
and  Sarah  fFatlen,  and  up  to  the  period  of  the  death  of 
John  Andrews,  one-fifth  of  the  rents  and  profits  was  paid 
onto  and  amongst  the  plaintiff  and  his  sisters,  Hannah 
Thayer  and  Elizabeth  WoUen^  as  the  children  of  «&irai 
Wollen,  deceased,  and  another  fifth  part  to  each  of  the    4 
then  surviving  brothers  of  Sarah  WoUen,  Samuel,  WSl^    - 
liam,  n/ahn,  and  Thomas. — After  the  death  of  John  An — 
-drews,  and  up  to  the  period  of  die  death  c^  Thomas,  the  ^ 
piaintiff  and  his  sisters  received  one*fourth  part  of  tfae^ 
Nftts  and  profits  between  them,  and  one  other  fourtk-fl 
part  was  paid  to  each  of  the  then  surviving  brodiers,  jSam — ■ 
net,  William,  and  7Aoim».— After  the  death  of  Thomm^ 
and  li^  to  the  period  of  the  death  of  Samuel,  die  defend -— 
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t,  nHio  reeeivwl  all  die  rents  aiid  profits,  paid  to  tiie      slSL 
pUiitiff  oae«xth  part  thereof.— Aft^  the  death  of  Aim- 
l*sl^  the  defendant  reoehed  the  annual  rents  and  profits^ 
attKNiBtbg,  (after  aHowing  disbursements),  to  the  sum  of  5^ 
mA  a  ^onpensation  from  the  temnt  for  some  dilapidations 
aMMHOttifig  to  20f.     The  defendant  was  always  ready  and 
wiBfa^,  mad  driy  offived  and  tendered  to  the  plaintiff  one« 
msAk  pitt  thereof,  wfaidi  he  refused,  conceiving  himsdf 
to  be«Sititled  to  one  moiety  theroof.    Prbr  to  the  receipts 
of  these  IBBOmes  by  the  defendant,  the  plaintiff  gave  notice 
to  the  tMaat  m  postpession,  of  his  claim,  and  forbade  him 
to  pay  tbe  whole  rent  to  the  defendant;  and  the  defend* 
s&t  teceired  the  same  with  full  knowledge  of  such  claiau 

Tlie  queirtions  fer  the  opinion  of  the  Court  were,— wh# 
ntates  were  taken  by  the  respectrre  devisees  uhder  the  will 
of  Ae  testator;  and  what  estate  the  plaintiff  was  entitled 
%  in  aH  oriutty  and  what  part  of  the  premises  under  the 
ttMwin? 

The  case  now  came  on  for  argument,  when  Mr.  Ser- 
)ttM  Pbugkan  for  the  plaintiff,  submitted,  that  the  inten*- 
tiottof  the  testator  was  the  first  object  to  be  looked  at  by 
fbe  Court,  who  would  give  it  a  meaning  and  effect,  and 
aicertaki  how  it  could  be  embodied  with  the  general  rulea 
tf  kWk    He  deaily  intended  that  his  six  children  should 
ht  equal  objects  of  his  bounty :  and  he  altogether  dis- 
cards the  right  t>f  primogeniture,  as  his  property  was  to 
bi  equally  divided  among  his  diildren;  and  if  so,  the 
ktQt%  of  each  of  them  must  stand  in  pari  passu,  and 
hxfii  the  like  proportions  continued  to  them.    The  grand- 
tiddren  of  the  devisor,  therefore,  took  estates  tail  in  com- 
Mn,  with  cross  remainders  over ;  and  as  four  of  the  tes- 
titor's  sons  died  without  issue,  the  jdaintiff  and  defendant 
^adi  take  an  eqoal  moiety  in  the  premises  in  question. 
The  general  and  prevailing  intent  of  the  testator  must  be 
attended  to,  and,  therefore,  any  minor  or .  particular  in- 
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tehtion   inconsistent  with  such  general  intent,  must  be 
WoLLSK       wholly  sacrificed;   and  supposing  that  he  had  contem* 
hjwBMmu     plated  the  events  which  have  happened,  he  clearly  meaai 
that  the  two  surviving  stocks  or  £Eunilies  should  be  pro- 
vided for  in  equal  shares ;  and  not  that  one-fifth  only 
should  go  to  the  plaintiff  as  the  son  of  his  daughter  iSoraAp 
and  that  the  defendant,  as  the  only  surviving  son,  should 
be  entitled  to  the  remaining  five-sixths.     Although  it  was 
formerly  held,  that  cross  remainders  could  not  be  implied 
between  more  than  two  persons,  yet  that  doctrine  has 
given  way  to  the  principle  of  consulting  the  testator's  in^ 
tention ; — and  here  his  intent  was  plain  and  manifest.     So, 
although  a  testator  give  to  a  devisee  an  express  estate 
"^r  his  life  only,  yet  such  estate  will  be  enlarged  into  an 
estate  tail,  to  give  effect  to  the  general  intent,  hyeah> 
bracing  the  ulterior  objects  of  the  devisor,  within  its  legal 
extent  and  duration,  as  in  the  case  of  Robinson  v.  Robm* 
son  (d),  where  the  limitation  was  to  L.  H,  for  his  life«  and 
no  longer f  and  after  his  decease,  to  such  son  as  he  should 
have,  lawfully  to  be  begotten,  and  in  default  of  such  is* 
sue,  then  to  the  testator's  right  heirs ;— the  words,  in  ff^auU 
of  issue,  were  held  to  give  the  devisee  L,  //.,  an  estate 
in  ta3,  as  it  was  plain  that  the  testator  did  not  intend  that 
his  heirs    at  law 'should  take  until  his  lineal  poster!^ 
was  extinct.    So,  in  Doe  d.  Blandford  v.  AppKn  (b),  un- 
der a  devise  to  ^.  for  life,  and,  after  his  decease,  to  and 
amongst  his  issue,  and  in  default  of  issue,  then  overi  ft 
was  held,  that  ^.  took  an  estate  tail,  and  that  in  order 
to  give  effect  to  the  devisor's  general  intent,  the  Court 
would   overlook  a  particular    intent  inconsistent  there- 
with.— As,  therefore,  it  is  quite  clear,  that  the  meaning  of 
the  testator  in  this  case  was,  that  his  six  children,  andthe 
issue  of  each  of  them,  should  stand  on  the  same  footing, 
and  take  equally,  and  as  the  grandchildren  took  estate^  tail 

(«)  1  Burr.  38.  (b)  4  Term  Rep.  82. 
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with  cross  remainders  over^  the  pliuntiff,  as  issue  in  tail,  is  j»'l.^ 

pntided  to  receive  a  moiety  of  the  rents  of  the  premises  in  Wollbm 

t<ni.  AXDRIWi. 


Mr.  Serjeant  Toddy  for  the  defendant^  contended^  that 
5f  the  pkintiff  could  be  deemed  entitled  to  recover  one  moie- 
"ty  of  the  property  in  question,  his  two  sisters,  Hannah  and 
JBKratrfA,  would  take  nothing  under  the  will ;  and  if  it  were 
tiie  intent  of  the  testator  that  each  of  the  grandchildren 
ihmild  take  equally,  it  could  not  possibly  be  carried  into 
eftct.  The  devisor's  childr^i,  therefore,  took  estates  for  Ufe 
wtdi  cross  remainders  among  themselves ;  and  the  defendant, 
«  survivor  and  heir  at  law,  is  consequently  entitled  to  the 
ibuts  of  those  four  who  died  without  issue.     The  clause 
ii  the  will  as  to  the  division  of  the  testator's  property, 
ttoit  be  confined  to  his  immediate  issue,  and  the  mrtwcr 
nnmnvorn  of  them.    It  is  therefore  impossible  to  raise 
an  implication  of  cross  remainders  over  to  all  the  grandc- 
hildren, as  the  object  of  the  testator  was,  that  each  of  his 
dddren  should  take  in  equal  shares,  and  the  limitation  over 
fiirlife  to  the  children  of  the  children  is  altogether  void,  as 
teo&ig  to  create  a  perpetuity ;  and  it  is  quite  clear,  from 
the  whole  of  the  will,  that  the  devisor's  children,  or  sur- 
vivor or  survivors  of  them  were  only  to  take  an  estate  for 
life*    This  case  is  distinguishable  from  that  of  Doe  v«  Ap- 
fUn^  as  there  the  limitation  over  was  in  drfault  of  issue ^ 
whilgt  here  there  were  no  such  general  words,  but  merely 
that  in  case  any  or  either  of  the  testator's  children  should 
happen  to  die  without  leaving  any  issue,  thfn  the  shares  of 
ifaechildren  so  dying,  should  go  to  and  be  received  by  the  sur- 
vivor or  survivors ; — and  the  word  leaving  must  be  confined  to 
children  Uving  at  the  time  of  the  death.   The  true  and  strict 
nde  of  construction  then  is,  that'  the  plaintiff  is  only  entitled 
to  one-sixth  share ;  and  either  the  general  intent  of  the  testa- 
tor must  be  effectuated,  or  the  legal  construction  prevail; 
and  if  the  words  in  this  devise  were  found  in  a  deed,  it  is 
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18Si.  clear  that  they  would  only  gire  the  first  takers  estates  far  Hfe. 
In  Pierson  y.  Vickers  (a),  the  devise  was  to  A^  and  the  heira 
of  her  body,  whether  sons  or  daughters,  as  tenants  in  con^ 
mon,  and  in  default  of  such  issue  then  over ;  and  although 
it  was  there  .held  that  2f.  took  an  eitate  taU,  yet  in  Zfoe 
d.  Wright  y.  Jesson^  Mr.  Justice  Bet^lej^  observed  (i), 
that  in  that  case  there  was  an  intention  expressed,  that  tha 
estate  should  not  go  over  until  an  indefinite  faihire  of  la» 
sue.  In  fFatsan  v.  Foxon^  Lord  Kenyon  (c)  adnitted  the 
general  rule,  that  the  presumption  is  not  in  fiivour  of  raimBg 
cross  remainders  by  impUcation  between  more  than  two,  bnt 
still  that  it  was  upon  the  supposition  that  nothing  appeBl^ 
ed  to  the  contrary  from  the  apparent  intention  of  the  tea* 
tator;  and  there  his  Lordship  had  no  doubt  but  that  tha 
testator  intended  to  give  cross  remainders  amongst  the  iasoe 
of  the  defendant.  Here,  however,  as  the  testator's  children 
only  took  estates  for  life,  no  cross  remainders  can  be  implied 
between  the  grandchildren ;  and  if  five  of  his  children  had 
died  without  issue,  the  survivor  would  be  entitled  to  the 
whole.  If  so,  the  defendant  is  clearly  entitled  as  heir  at 
law;  and  in  point  of  strictness,  the  plaintafi*  can  take  no* 
thing,  or  at  all  events,  can  claim  one-sixth  only,  which  it 
appears  the  defendant  was  ready  and  offered  to  pay 


Mr.  Serjeant  Fiu^han  in  reply,  relied  on  the  case  of 
Mogg  V.  Mogg  {d  ),  where  a  devise  of  fireehold  estates  in  iiQ 
nmple,  in  possession,  to  all  and  every  the  child  and  children 
of  the  testator's  daughter  S.  M.  for  life ;  and  after  the  deoeeae 
of  such  child  and  children,  to  the  lawful  issue  of  auehchiUL 
and  children,  to  hold  to  such  issue,  his,  her,  and  iSbAr 
heirs,  as  tenants  in  common;  and  in  default  of  such  iesne^ 
then  over  i — and  S.  M.  had  nine  children,  four  bom  kr 
the  testator's  life-time,  and  five  after  his  decease  ^«4t  wes 

(a)  5  East,  548.  (ft)  6  Mau.  &  Selw.  102.  (c)  2  East,  42. 

(d)  1  Msnh.  654. 
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beU|  that  all  the  nine  children  took  under  thisdeYise      .  ^^^. 

u  tenants  in  common  in  tail,  with  cross  remainders.    So 

herei  as  the  testator  directed  that  the  shares  of  his  sons  or 

daaght^  dying  should  go  to  the  surYiYor  or  sunriYorSi  he 

meant  that  if  any  of  his  children  left  issue,  it  should  go  to 

themi  and  that  they  should  take  the  same  estate  or  interest 

as  ftor  parents.    The  word  sumivar  will  clearly  bear  that 

coDsknictionj  and  the  testator  intended  that  his  grandchild- 

rai  dioiild  be  equally  benefited  as  his  children,  although  he 

did  not  introduce  a  specific  clause  in  his  will  to  that  effect ; 

and  although  it  has  been  said,  that  if  the  plaintiff  be  held 

to  be  entitled  to  a  moiety,  his  two  sisters  would  take  no- 

lUng,  yet  as  the  right  of  primogeniture  was  altogether  ex- 

doded,  each  stock  or  branch  was  to  take  an  equal  share; 

andaecording  to  the  authority  o{ Moggy.  Moggy  the  grand- 

dnkben  were  entitled  to  take  as  tenants  in  common  in 

tdj  widi  cross  remainders  oYer. 

Cur.  adv.  vuU. 

Lord  Qiief  Justice  Best,  on  this  day,  after  stating  the 
whole  of  the  case,  deliYered  the  judgment  of  the  Court  as 
followa: — No  formal  objection  has  been  raised  or  taken  as 
^  tbe  form  of  action,  or  whether  it  be  maintainable  or 
not,  on  the  ground  that  the  plaintiff  and  defendant  are 
tcfiants  in  common,  and  therefore  cannot  sue  one  another, 
lite  only  question  then  submitted  to  us  is,  what  estate  the 
idaintiff  is  entitled  to  take  under  the  will?— What  effect  our 
opinion  will  have  on  the  verdict  it  is  impossible  for  me  to 
^t  but  it  must  be  entered  according  to  the  decision  I 
^  now  about  to  pronounce. — We  are  all  of  opinion,  that, 
^er  the  circumstances,  the  plaintiff  is  only  entitled  to  one- 
■^4  part  of  the  property  in  question ;  and  we  are  not  driYen 
^  say  whether  he  is  to  take  it  as  tenant  in  tail  or  for  life, 
^d  no  question  has  been  raised  as  to  whether  his  two  sis- 
^  are  entitled  to  any,  or  what  part  of  it.  The  legal  es- 
^te  is  in  Cox,  the  trustee ;  and  in  a  Court  of  law,  the 
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19H»^       only  estate  on  which  the  plaintiff  can  stand,  is  an  equitdrfe' 
estate  tail  in  one-sixth  part,  and  he  is  consequently  entitled 
to  one-sixth  of  the  proceeds.    The  testator  by  his  will  has 
given  an  estate  for  life  only  to  his  children,  and  a  like  estate 
to  the  grandchildren;  but  we  are  of  opinion,  that,  by  the 
operation  of  the  subsequent  words  contained  in  that  instru- 
ment, the  estate  for  life  in  the  first  six  takers  may  be  enlarg* 
ed  into  an  estate  tail,  and  that  because  although  the  testator 
has  expressly  given  them  an  estate  for  Ufe  only,  he  has  at- 
tempted that  which  is  impossible,  viz.  to  give  estates  for  life 
to  unborn  children,  and  the  children  of  such  children.  If  that 
direction  were  compUed  with,  it  would  tend  to  create  a  per- 
petuity which  the  law  will  not  allow.    But  we  must  do  that 
which  will  approach  the  nearest  to  the  intention  of  the  tes- 
tator, and  which  appears  to  me  to  be,  to  enlarge  the  estate 
for  life  in  the  first  takers  to  an  estate  tail,  unless  there  be 
an  express    meaning    to  the    contrary. — But  there    are 
other  words  in  the  will  which  seem  to  place  the  matter  be- 
yond all  doubt,  for  the  share  of  the  child  or  children  dy- 
ing was  to  go  to  the  surviving  children,  and  to  be  thus  dis- 
posed of,  viz,  **  in  case  any  or  either  of  the  said  chikbrei 
should  happen  to  die  without  leaving  any  lawful  issue,  thei 
that  the  rents,  issues  and  profits  belonging  to  such  of  b 
sons  or  daughter  so  dying,  should  go  to  and  be  receiv 
by  the  survivor  or  survivors.**    Here,  there  is  a  giffc  01 
after  fisdlure  of  issue  of  the  children,  and  which  wo' 
give  the  first  takers,  viz.  the  testator's  six  children, 
tates  tail. — It  has  been  insisted,  in  the  course  of  the  ai 
ment  for  the  defendant,  that  the  word  ''  leaving  **  muf 
restricted  to  children  alive  at  the  time  of  the  death  f 
there  are  many  cases  in  which  such  an  expression  has 
held  to  create  a  tenancy  in  tail,  as  in  Franklin  v.  Xc 
There  the  devise  was  to  the  testator's  grandson, 
Franklin,  to  hold  to  him  and  to  the  issue  of  his  hoc 

(a)  2  Bligli's  Rep.  59,  n. 
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fully  to  be  begotten;  and  to  the  heirs  of  such  issue  for  ever: 
But  if  his  said  grandson  should  die  without  leaving  any  is- 
sue of  his  body  lawfully  begotten^  then  over; — the  Vice- 
Chancellor  held  it  to  be  an  estate  tail  in  the  grandson. 
Theword  leaving  therefore  was  not  confined  to  issue  exist* 
ing  at  the  time  of  the  death,  but*  held  to  convey  an  estate 
tuL    The  same  point  was  determined  in  effect  in  Jesson 
T.  Wrijhi  (in  error)  (a),  and  in  which  the  case  of  Doe  d. 
Strotif  r.  Goff  (A)  was  over-ruled.     And  in  Jesson  v, 
bright  the  Lord  Chancellor  said  (c),  "  I  will  not  trouble 
the  House  by  going  through  all  the  cases  in  which  the  rule 
lui  been  estabUshed;    that  where  there  is  a  particular 
nd  a  general  intent,  the  particular  is  to  be  sacrificed  to  the 
gcnenl  intent.    The  opinion  which  I  have  formed  concurs 
^  most,  though  not  with  every  one  of  those  cases.     A 
gi^ttmany  certainly,  and  almost  all  of  them  coincide  and 
^^metur  in  the  establishment  of  that  rule.     Whether  it  was 
*^  originally  to  adopt  such  a  rule  might  be  a  matter  of 
^^ttcuMion;  but  it  has  been  acted  upon  so  long,  that  it 
^'(Hiid  be  to  remove  the  land-marks  of  the  law,  if  we  should 
^'^^piite  the  propriety  of  applying  it  to  all  cases  to  which 
'^  is  applicable.     There  is,  indeed,  no  reason  why  Judges 
^oidd  have  been  anxious  to  set  up  a  general  intent  to  cut 
^<»wii  the  particular,  when  the  end  of  such  decbion  is  to 
Sive  power  to  the  person  having  the  first  estate,  according 
^  the  general  and  paramount  intent,  to  destroy  the  inter- 
^^  both    under  the  general  and  the  particular  intent, 
^lowever,  it  is  definitively  settled  as  a  rule  of  law,  that 
^hire  there  is  a  particular,  and  a  general  or  paramount 
^i^tait,  the  latter  shall  prevail;  and  Courts  are  bound  to 
S<^e  effect  to  the  paramount  intent."    And  his  Lordship 
^^^niduded  by  stating,   that  (cQ  ''he  was  sorry  to  come  to 
*(Mh  a  decision,  because,  when  a  paramount  intention 
^  enforced,  the  first  taker  is  enabled  to  destroy  both 

(«)  2 B%h,  I .        {h)\\  East,  668.       (c)  2  Bligh,  61 .        (d)  Id.  66. 
▼OL.  IX.  s 
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i^t/       the   general  and  paortieidiur  intent.*"— That  doetrine  u 
now  too  well  established  to  be  shakoi;  and  bere»  aii  ihn 
estate  was  not  to  go  over  until  a  general  failure  of  iasai 
in  the  first  takers^  they  took  estates  tail*    If  so,  the  plam- 
tiff's  mother  had  an  estate  tail,  and  he  is  coiisecpientf] 
entitled  to  one-sixth  part  of  the  property.^ — ^The    n«d 
question  then  is^  as  to  the  shares  of  those  four  aons  wIk 
di^'without  issue ;  and  whether  the  plaintiff  is  enCided 
to  a  moiety  of  the  accumulated  interest  ill  conse^ uesoi 
of  such  deaths^  or  whether  the  whole  goes  to  the  suihniYdtl 
— For  the  plaintiff,  it  has  been  insisted,  that  cross  retnain* 
ders  are  to  be  implied ;  to  which  it  was  answered,  that  sad 
impHcatioh  could  not  arise  between  more  than  two  par 
ties ;  yet  it  was  admitted  on  both  sides,  that  the  Court  mi^ 
raise  such  an  implication,  where  there  appears  to  hm 
been  a  manifest  intention  of  the  testator  that  his  propeit] 
should  be  so  disposed  of.     Here,  however,  there  is  a 
express  disposition  of  the  property,  and  such  remaindm 
cannot  be  implied,  because  he  gives  it  to  his  six  childvsr 
named  in  the  will,  and,  after  their  deaths,  the  shares « 
those  so  dying  without  issue,  were  to  go  to  the  smtm 
or  survivors,  that  is,  to  the  survivors  for  Ufe,  and  mn 
tually  to  the  last  or  ultimate  survivor :  that  appears  to 
to  be  the  express  disposition  of  his  estate,  and  on  wb 
we  are  bound  to  act* — As  to  what  estate  the  survive 
entitled  to  take,  it  is  unnecessary  for  us  to  detemune} 
cause  if  he  does  not  take  a  fee  under  the  will,  he  will 
it  as  heir  at  law.     But  we  think  that  the  intent  o 
testator  was,  that  the  accruing  shares  should  pass  I 
defendant,  as  the  survivor  under  the  wiU.    There  is  / 
which  has  not  been  referred  to  in  the  argiunent,  and 
appears  to  bear  a  strong  resemblance  to  the  presei 
that  of  Doe  d.  Borwell  v.  Abey  (a),  where  the  testa 
vised  "  all  his  messuages  and  lands  to  his  three  sist 
and  during  their  joint  lives,  and  the  life  of  the  sur 

(«)  1  MaiL  &  Selw.  428. 
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tiikeMteiiuits  in  eoHuiKm  and  not  as  joint  tenants;  remain-      ^  IflaMi* 
der  to  trustees  during  the  respective  lives  of  the  sisters  and 
the  life  of  the  survivor,  to  preserve  contingent  remainders ; 
and  from  and  after  their  respective  deceases,  and  the  de- 
cease of  the  survivor,  remainder  over :  and  the  question 
was,  what  estate  the  sisters  took?    The  Court  decided, 
that  they  either  took  the  estate  as  joint  tenants,  to  be  re- 
gulated in  its  enjoyment  as  a  tenancy  in  common;  o^w 
tenaots  in  common^  with  benefit  of  survivorship;    and, 
ecHiaeqiiently,  that  the  survivor  had  a  right  to  all  the  es- 
tate after  the  death  of  her  sisters :  and  Lord  Ellenbo- 
fwgh  there  said,  (a)  *'  the  words  are,  ^  unto  my  three  sis- 
ten  &r  and  during  their  joint  natural  lives  and  the  natu- 
ral life  of  the  survivor,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants.'    To  take  as  tenants  in  common,  is, 
correctly  speaking,  repugnant  to  taking  with  benefit  of 
aormorship;  but  if  those  words  are  understood  to  mean 
Aat  th^y  were  to  enjoy  it  as  tenants  in  common,  which 
ihcy  might  do  with  benefit  of  survivorship,  then  the  only 
ftfofptoicy  seems  to  be  in  the  words,  '  and  not  as  joint  te- 
oanta.'    I  would  preserve  the  words  '  to  take  as  tenants  in 
common*: — the  words  tenants  in  common*  are  of  flexible 
meaning,  and  may  be  understood,    that  although  they 
thouU  take  by  survivorship  as  joint  tenants,  yet  the  en- 
joyment was  to  be  regulated  amongst  them  as  tenants  in 
common.     The  prevailing  intention  of  the  testator  seems 
-to  have  been,  thai  the  estate  should  not  go  over  until  the 
^death  of  the  survivor." — That  appears  to  be  particu- 
ladp^i^plicable  to  the  present  case,  as  the  testator  has 
-^txpnmlyjdirected  that  the  survivtyr  or  survivors  should 
take.    That  must  mean  the  surviving  child  or  children, 
tenot  the  surviving  stocks  or  issue  of  such  children. 
^e  are  therefore  of  opinion,  that  the  plaintiff  is  only  en- 

(«)  1  Mau.  &  Selw.  433. 
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titled  to  one-sixth  part  of  the  property  in  quest 
that  the  verdict  must  be  entered  accordingly. 


Andrews. 


Judgment  for  the  plaintiff,  for  one- 


Monday, 

May  31**.  Doe  on  the  demise  of  Watson  v.  Jefferso 

if.  being  seised     J[  jjjg  ^j^g  ^^  action  of  ejectment.    The  declarati< 

in  fee  of  a  mes-  ^  •*  ift  i      i 

suageand  lands,  the  demise  to  havc  been  made  by  Watson,  the  less 

issuing  and  plaintiff,  ou  the  1st  February,   1  Geo,  4,  of  ten 

ftotrT^delrfscd  ^^"^^^  ^^^  tcuacrcs  of  moor,  with  the  appurtenanc 

"alibis  free-  parish  ofBrum field,  otherwise  Bromfield,  in  the  < 

hold  messuage 

and  tenement,  Cumberland,    The  defendant  pleaded  the  genei 

^ofiu  arising  ^^  ^^^  ^^ial,  before  Mr.  Justice  Holroyd,  at  the 

w*  wif°'f'  IT  -Assizes  for  that  county,  1821,  the  jury  found  \ 

with  remainder  for  the  plaintiff,  damages  \s,    subject  to  the  O] 

local  indosure  ^^  Court  on  the  following  case: — 
wlrdi"  ^S'  ^^^S^  ^^^^y  of  J>undraw,  in  the  parish  of  J5 

by  which  the  being,  at  the  time  of  his  death,  seised  in  his  deme 

commissioners       «  *»  -r>        . 

were  authorised  ICC,  of  a  mcssuage  or  tenement  at  Dwidraw,  con$ 
mente°in^M^  *  dwelling-house,  out-houses,  and  about  twenty-f 
of  tithes  to  the    of  land,  and  having  purchased  from  the  lay-imp 

ranous  proprie-  \  °  *^  . 

tors:— Held,       all  the  tithes  of  com  and  grain,  annually  growing 

thatthe  6th  sec-  •  <  j 

tionofthegene-  crcasmg   On    such  mcssuagc  or  tenement  and 
Umitin^A7ti^e  (^"^^^^  tithes  were  conveyed  to  him  by  deed,  bea 
for  making         the  3d  September,    1800),   he,    by  will    duly 

daims  before 

the  commission,  and  attested,  bearing  date  the  22nd  September,  II 
Serto  apply     directing  his  executrix  to  discharge  his  debts, 
only  to  allot-       bequeathed  to  his  wife  Mary,  all  his  freehold 

ments  in  respect  *  ^  ^  ,/ 

of  land,  but  and  tenement,  and  all  the  profits  arising  ther 
tithes  also;  and  Dundraw,  in  the  parish  of  Bromfield,  during  he 
Sf  Uifpiii^ff,    ^^^^  5  ^^  ^^^^  bequeathed  to  her  all  his  household  j 

who  had  neg- 
lected to  make 

a  claim  for  tithes  within  the  time  required  by  that  section,  could  not  prevail  in  cjectm 
party  in  possession  of  an  allotment,  actually  set  out  in  respect  of  the  tithes,  although 
der  whom  he  dain^ed  title  had  also  omitted  to  make  a  claim  according  to  the  statute.— 
ther  the  tithes  passed  under  the  word  pr(^U  in  the  devise  ? 
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penonal  estate  for  her  own  proper  use ;  and  he  declared  si^il. 
his  will  to  be,  after  the  decease  of  his  wife  Mary^  to  devise 
the  above-mentioned  freehold  messuage  and  tenement,  to  be 
subject  and  chargeable  to  such  payments  as  follows :  t;u. 
after  the  decease  of  his  wife  Mary^  he  gave  the  messuage 
and  tenement  to  Oeorge  Peat,  of  High  House,  in  the  pa- 
rish of  JJo/m  Culhanif  his  heirs,  executors,  or  assigns, 
whom  he  made  and  appointed  guardian,  in  trust,  to  sell 
and  dispose  thereof,  as  thereafter  mentioned :  viz.  after 
the  decease  of  his  wife  Mary: — George  PecU  of  High 
Bouse,  his  heirs,  executors,  or  assigns,  were  to  sell  the  said 
messuage  and  tenement ;  and  first,  out  of  the  money  arising 
dterefrom,  to  pay  the  heirs,  executors,  or  assigns  of  testa- 
tor's wife,  the  sum  that  had  been  paid  by  her  for  the  dis- 
darge  of  testator's  debts;  then,  several  legacies  mentioned 
m  the  will:  then,  after  providing  that,  if  his  wife  should 
Disrry  again,  after  his  decease,  she  should  lose  the  benefit 
snd  profits  of  his  said  messuage  and  tenement ;  and  that 
ftwye  Peai,  of  High  House,  his  heirs,  executors,  or  as- 
signs, should  immediately  enter  and  take  possession  of  the 
messuage  and  tenement,  subject  to  the  payment  of  the 
debtsand  legacies  before  charged  upon  it : — The  testator  be- 
Vieadied  all  the  remainder  and  residue  of  his  estate,  after 
^payment  of  those  debts  and  legacies,  unto  Dolly  Gra^ 
^,  the  wife  of  Joseph  Graham,  of  Wigton :  and  he  ap- 
Ppmted  his  wife  sole  executrix  of  his  will. 

The  testator  died  in  September,  1804,  without  revoking 
oraltering  his  wiU,  leaving  his  wife  him  surviving,  who  is  still 
^e;  he  also  left  a  niece,  and  a  great  niece,  him  surviving, 
who  were  his  co-heiresses  at  law,  viz.  Dolly  Graham,  who 
Was  mentioned  in  the  will,  and  Mary  Peat  Storey,  his 
gical  niece,  who  had  married  one  David  Chapman.  At 
the  time  of  the  testator's  death,  George  Peat,  the  trustee 
ttsmed  in  the  will,  was  still  alive,  but  he  died  in  1805,  leav- 
ing Qtorge  Peat,  his  only  son  and  heir,  him  surviving,  who 
also  died  in  May,  1818,  having,  by  a  codicil  duly  executed 
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-1^^"  ^^  attested,  devised  all  his  trust  and  interest  in  tlie  hcr^ 

Doe  d.  ditaments  at  Dundraw,  unto  John  Uewson,  in  of  dep  thai 

V.  he  might  carry  the  will  of  the  testator  into  effisctw 
jEFFERiOK.         jj^  jgjg^  ^^  ^^^  ^^  parliament  was  passed  fi»  mcloaiiig 

lands  in  Ihmdraw^  in  the  county  of  Cumbtrkmd^  which 
act  it  was  agreed  might  be  referred  to  on  the  argtsnent 
of  the  case  (a).  Under  tiiiis  act,  the  coflunissioners  driy 
appointed  meetings  for  receiving  ckims,  of  which  no* 
tice  was  duly  given;  and  at  some  of  those  meetings, 
claims  were  put  in  by  th6  different  persons  claiming  in- 
terests under  the  inclosure  act,  but  no  claim  was  put  in 
by  David  Chapman,  who  Uved  at  Manchester,  in  right  of 
his  wife  Mary  Peat  Chapman,  for  any  right  claimed  by  heiTi 
or  in  her  right,  under  the  inclosure  act,  within  the  time 
limited  by  the  General  Inclosure  Act,  nor  were  any  ckkna 
at  all  put  in  for  allotments  in  respect  of  tithes  by  any  one. 
The  piece  of  ground,  the  moiety  of  which  was  sought  lo 
be  recovered  in  this  action,  was  an  allotment  which  hii 
been  marked  and  staked  out  by  the  commissioners  to  die 
defendant  in  March,  1817,  the  commissioners  beUeving,  at 
the  time,  that  he  was  entitled  to  the  whole.  On  the  91st 
June,  18^,  the  commissioners,  at  the  request  of  thte  les- 
sor of  the  plaintiff,  set  out  an  allotment  of  one  actte 
seventeen  perches,  being  the  moiety  of  the  tdlotment 
out  to  the  defendant,  as  en  allotment  in  lien  of  tithes  claitt— 
ed  by  the  lessor  of  the  plaintiff  fhnn  Chapmtm  and  hia  wifll^ 
as  hereinafter  mentioned.  The  commissioners,  however, 
did  not  execute  their  award  before  tiie  trid  of  thiB  aetiM 
of  ejectment.  The  lessor  of  the  plaintiff  rested  his  title 
to  the  moiety  of  the  allotment  in  question,  on  indenitflKs 
of  lease  and  release,  of  the  7th  and  8th  Aprii,  1819,  wait 
between  David  Chapman  and  his  wife  of  the  one  part;  and 
the  lessor  of  the  plaintiff  of  the  other,  by  which  Chap* 
man  and  his  wife,  granted,  released,  ratified,  and  CMn. 
firmed  unto  the  lessor  of  the  plaintiff,  his  heirs,  samI  aa^ 

(a)  53  Geo*.  3,  c.  cxli. 
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mga^,  sH  that  ilbm,  or  tke  one  of  tkeir,  undivided  hall  18S4. 
jpMit,  or  share,  of  die  tithes  of  com^  grain,  sheaves  of  corn, 
and  <^hay  growing  upon  all  thai  messuage  and  tenement, 
lands,  hereditamepf^ts  and  premises,  late  the  property  of 
George  Peat,  deceased,  situate  at  Dundraw,  and  also  all 
that  moiety,  or  undivided  half  part  of  all  allotments  of  com- 
non,  OF  waste  land,  then  already  allotted  and  set  out,  or 
thatetftev  to  be  idlotted  or  set  out  by  Aw  commissioners 
iqppoaiited  by  the  said  act  for  inclosing  lands  in  Jhmdraw, 
in  res|)60t  <|f  aaid  estate,  tidies,  and  hereditaments,  as  the 
aane'WeFe  then  laid  dowm,  or  intended  to  be  laid  down,  on 
iie  pitti  intended  to  be  annexed  to  the  award  of  the  said 
rnMminifioners  ^-^^To  hold  the  same  unto  and  to  the  use  of 
die  feasor  of  ike  plaintiff,  his  heirs  and  assigns,  for  ever. 
h^TVmUy  Tenn,  181d,^  fine,  with  proclamations,  was  le- 
vied belween  the  said  John  Watson,  plaintiff,  and  Chap- 
flNVi  and  wife,  deforciants,  of  the  moiety  of  tithes  of  com 
md  hay,  i^ing  ^ut  of  one  hundred  acres  of  land  at  Dun" 
iirwvr,  and  of  twenty  acres  of  common  land  at  DiindraWy, 
'  'She  4fefeiidapt  claimed  title  under  a  conveyance  of  the 
tiiihts,  luad  of  the  common  right  allotmeut  which  belonged 
to  the  same,  from  John  Hewson,  the  devisee  of  George 
Peat,  the  trustee  under  the  will,  and  Dolly  Graham,  by 
lease  aad  release,  dated  the  6th  and  7th  July,  1818. 

At  the  tri^,  it  was  contended  on  the  part  of  the  plain- 
tiff, that  th^  tithes  did  not  pass  under  the  will  of  the  testa- 
tor, tp  his  wjjfe  for  her  life,  with  the  remainder  over,  as  in 
the  will  mentioned,  by  the  description  of  his  freehold  mes- 
iiiage  and  tenement,  and  all  the  profits  arising  therefrom. 
:  On  the  part  of  the  defendant  it  was  contended,  that  they 
did  pass:  and  that  no  claim  having  been  put  in  by  Chap- 
tmmand  his  wife,  before  the  commissioners,  the  claim  set  up 
by  Watson,  the  lessor  of  the  plaintiff,  under  the  above 
conveyance  to  him  was  too  late,  and  that  the  same  was  al- 
together void  with  reference  both  to  the  particular  and 
general  inclosure  acts. — Both  these  points  were  reserved 
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l^f^'       ^y  *^®  learned  Judge,  and,  upon  the  whole — The  que»- 

Doe  d.        tion  for  the  opinion  of  the  Court  was,  whether  the  plain- 

©.  tilt  was  entitled  to  recover?   If  so,  the  verdict  was  to  be 

entered  for  him  with  one  shilling  damages ;  if  otherwise, 

for'the  defendant. 

The  case  came  on  for  argument,  on  a  former  day  in  this 
Term,  when  Mr.  Serjeant  Cross  for  the  lessor  of  the  plain- 
tiff, submitted,  that  the  tithes  in  question  did  not  pass  to 
the  testator's  wife  under  the  will,  by  the  description  of  his 
**  freehold  messuage  and  tenement,  and  all  the  profits 
arising  therefrom,'*  and  he  relied  on  Priddle  and  Napper's 
case  (a),  where  it  was  decided,  that  tithes  are  an  ecclesias- 
tical inheritance,  collateral  to  the  estate  of  the  land,  and  of 
their  proper  nature  due  only  to  ecclesiastical  persons,  by 
the  ecclesiastical  law.  It  is  quite  clear,  that  the  word 
*'  profits  '*  in  a  deed  would  not  be  sufficient  to  convey 
tithes,  and  if  so,  they  certainly  cannot  pass  as  such  in  a 
will.  In  Parkins  v.  Hinde  (6),  it  was  held,  that  if  a  par- 
son by  indenture  lease  his  glebe  with  all  profits  and  com- 
modities to  the  same  belonging,  habendum  for  ninety-nine 
years,  rendering  so  much  rent  for  all  exactions  and  de- 
mands whatsoever  to  the  said  rectory,  for  the  close  afore- 
said belonging;  yet  this  shall  not  pass  the  tithes  of  theland^. 
for  the  lessee  shall  not  have  the  land  discharged  of  tithes^ 
but  shall  pay  them  to  the  parson,  because  they  are  due  to 
the  parson  of  common  right,  and  so  shall  not  pass  by  gene* 
ral  words.  And  in  Stile  v.  Miles  (c),  it  was  decided,  that 
tithes  are  not  extinguished  by  a  release  of  all  right  of 
land ;  for  they  are  not  issuing  out  of  land,  nor  are  they 
extinguished  by  unity  of  possession.  And  in  Phillips  "7. 
Jones  (rf),  on  a  motion  to  amend  the  writ  of  entry  in  a  fine 
by  inserting  the  word  tithes,  the  Court  observed  that  tithes 

(«)  11  Rep.  13(b).         (b)  Cro.  Eliz.  161.  S.  C.  11  Rep.  13(b), 
[  (c)  Owen,  39.  (rf)  3  Bos.  &  PuL  363. 
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were  not  hereditaments  belonging  to  land,  but  were  a  separ-       ^J^^ 
ite  subject  of  tenure,  and  must  be  held  by  a  different  title. 

Ur.  Serjeant   Toddy  centra^  admitted  that  although 
tithes  are  in  the  nature  of  an  ecclesiastical  inheritancei  yet, 
that  they  would  pass  under  the  word  ** profits  **  in  the  will  in 
qnestion.     It  must  be  observed,  that  the  tithes  were  vest- 
ed m  lay  impropriators;  and  in  Coke  Littleton  (a),  it  is 
said,  diat  tithes  or  other  ecclesiastical  duties,  that  came  to 
the  crown  by  the  statutes  27  Hen.  8,  and  1  Edtv,  6,  are 
hy  those  statutes,  and  these  of  32  Hen.  8,  and  1  &  2 
PUHp  &  Mary,  in  the  hands  of  laymen,  temporal  in- 
heritances, and  shall  be  accounted  assets.    Tithes  may  be 
most  aptly  described  as  profits  of  the  land,  as  they  form  a 
tenth  part,  and  actually  arise  from  such  profits :   and  in 
AthtoH  V.  Ashton  {b\  it  was  held,  that  a  person  who  had 
no  land  in  A.  but  had  tithes  there,  and  devised  all  his 
hu)d  m  A.,  the  tithes,  as  they  were  issuing  out  of  the  land, 
and  part  of  the  profits  thereof,  should  pass;   and  in 
Snightley  and  Spencer's  case  (c),  it  was  held,  that  if  a 
pvson  purchase,  and  afterwards  leases  his  panonage, 
he  shall  pay  tithes    notwithstanding   this  unity. — And 
here,  as  the  testator  has  devised  all  his  ireehold  messuage, 
and  all  the  profits  arising  therefrom,  to  his  vrife,  he  did 
i^ot  intend  that  the  property  should  be  separated ;  and  in 
^d.  Tojieldy.  ToJield{d),  it  was  held,  that  real  pro- 
perty may  pass  under  the  description  of  ^* personal  estates," 
inawiD. 

Independently  of  this,  however,  the  lessor  of  the  plain- 
^  is  now  barred  from  recovering  in  this  action,  as  it 
>>  stated  as  one  of  the  facts  in  the  case,  that  no  claim 
^^  put  in  by  Chapman  before  the  commissioners,    on 

(«)  Page  169(a).  (A)  3  Peere  Wms.  386.  (c)  1  Leon.  334. 

{d)  1 1  East,  246. 
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Watson 

JBFFE&tOir. 


belialf  of  kimself  and  hk  wife,  prtTiously  to  the  coi 
atice  to  ^e  plamtHT,  within  the  period  limited  by  tlie  C 
ral  Inclosure  Act^  41  Geo.  3,  c.  109,  or  the  act  passe 
inclosing  the  lands  in  question,  ({^  Cfeo.  S,  c.  cxlL 
the  40th  clause  of  which'  contains  a  general  saving  i 
persons,  except  those  who  were  required  by  th^  a 
make,  but  neglected  or  omitted  to  make  their  re^M 
elakns  according  to  the  provisions  of  the  sixth  ae 
of  the  General  Inclosure  Act  (i) ;  and  by  the  5tlii  c 


(a)  Local  and  personal 

(b)  By  which  it  is  enacted. 
That  "  all  persons^  sad  bodies 
corporate  or  poliUc,  who  shall 
have  or  claim  any  common  or 
other  right  to  or  in  any  such  lands 
so  lo  he  Inclosed^  shall  defiFer,  or 
cause  to  be  d^sUvered  to  such 
commissioner  or  commissioners, 
or  one  of  them,  at  some  one  of 
such  meetings  as  the  said  com- 
miseioaer  or  commissioners  shall 
appomt  for  the  pmrpo^e^  (or  with- 
in  such  fiir^er  time,  if  any,  as  the 
said  commissioner  or  commission- 
ers shall  for  some  spedal  rea- 
son think  proper  to  allow  lor  that 
purpose),  an  account  or  schedule 
in  writing,  signed  by  them,  or 
their  respective  husbands,  guard- 
ians, trustees,  committees,  or 
agents,  of  such  their  respective 
lights  or  claims*  and  therein  de- 
scribe the  lands  and  grounds,  and 
the  respective  messuages,  lands, 
fte.  in  respect  whereof  they  shall 
respectively  claim  to  be  entitled 
to  any  and  which  of  such  rights 
in  and  upon  the  same  or  any  part 
thereof,  with  the  name  or  names 
of  the  person  or  persons  then  in 


the  actual  possession  thereo 
the  particular  computed  ^ 
tiea  of  the  same  re^^^ 
and  of  what  nature  and  < 
such  right  is,  and  also,  in 
rights,  and  for  what  eetaU 
interests  they  ckim  the  sas 
spectively,  distinguishing  thi 
hold  from  the  copyhold  or 
hold;  or  on  non-compliance 
with,  every  of  them  msMiD 
fault  A«ffeia,  sIaIU  a»  fv. « 
respects  any  claim  sp  n^ 
to  be  delivered,,  be  totally  1 
and  excluded  of  and  fro 
right  and  title  in  or  upon 
land?  so  to  be  divided  respc 
ly,  and  of  and  from  all  t 
and  advantage  in  or  to  any 
or  allotment  thereof;  ail 
sud  claims  or  accounts  shi 
all  seasonable  times,  un^ 
the  execution  of  the  said  a 
be  open  to  the  inspectioi 
perusal  of  all  parties  interest 
claiming  to  be  interested  i 
pi«mj#es,  j^eir  resptective  i 
or  attomies,  who  may  t^e  i 
thereof,  or  eztractK  therefro 
spectively;  and  if  any  f^en 
persons  interested,  or  claim] 
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^  ibm  SS  Oeo.  8,  the  commissioners  are  empowered  to 
^ipoint  diree  meetings  for  the  purpose  of  carrying  the 
act  into  execution,  and  also  to  appoint  subsequent  meet« 
logs,  hul  no  particalar  time  is  specified  in  that  or  the 
Greneral  Indosure  Act,  when  the  allotments  are  to  be 
madcw-^^^Ajt  all  events,  the  notice  required  to  be  given  to 
die  ccmiinissioners  under  the  6th  section  of  the  latter  sta- 
tnte^duMild  have  been  before  the  divinon  of  the  lands  was 
made^  or  allotments  in  lieu  of  tithes  set  out. 


IfllM 


Mr.  Serjeant  Cross  in  reply,  insisted  diat  the  defendant 

lis  estopped  from  raising  the  latter  objection,  he  him- 

uit  having  omitted  to  put  in  any  claim  before  the  com-^ 

■inoners.     In  Doe  d.  Brittow   v.  Pegge  (a),    it  waa 

Ud»  ihat  outstanding  unsatisfied  terms,  and  which  the 

lUatiff  submitted  not  to  disturb,  could  not  be  set  up  aa 

a  bsr  to  an  ejectment  by  the  defendant,  whose  own  title 

appared  to  be  subject  to  the  same  incumbrances;  and 

•Umigfa  die  authority  of  that  case  is  somewhat  shaken  in 

A»  d.  Hodsdeu  v.  Staple  {h)y  yet  it  is  decisive  to  shew, 

^  where  two  parties  claim  under  the  same  title,  oar  neg* 

kct  to  prefer  their  claim,  the  one  is  estopped  from  rai»« 

Big  an  objection  of  this  nature.    Here,  however,  the  claim 

io  mpect  of  tithes,  does  not  fall  within  the  meaning  of  the 

6th  lection  of  the  General  Inclosure  Act,  or  of  the  local 


^  iHnested  in  the  premises, 
"^  lave  any  objection  to  offer 
^  my  fioch  account  or  claim,  the 
puticolan  of  such  objection  shaU 
^  Mteed  into  writing,  and  sign- 
ed by  them,  or  their  respective 
MhhuIs,  guardians,  trustees, 
^^^DUnittees,  or  agents,  and  shall  be 
^ered  to  the  said  commissioner 
*  ooom^siioaers,  at  or  before 
^^^  other  meeting  of  such  com- 


missioaer  or  commissioners,  to  be 
by  him  or  them  appointed  iot  that 
purpose ;  and  no  such  objection 
shall  afterwards  be  received,  un- 
less for  some  legal  disability,  or 
special  cause,  to  be  allowed  by  the 


said    commissioner 


or  commis- 


sioners, 
(a)  1  Term  Rep.  758,  n. 
{h)  2TennRep.664. 
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1824.^       act  under  which  the  lands  were  inclosed ;  as  the  former  ap- 

DoE  d.        plies  only  to  allotments  in  respect  of  lands,  and  cannot  be 

^^  extended  to  tithes,  and  by  the  latter,  no  time  is  specified 

Jefferson,     ^j.  limited,  at  which  the  allotments  are  to  be  set  out,  or 

claims  made. 

Cur.  adv.  vulL 


Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows : — This  is  an  action  of  ejectment, 
and  was  tried  before  Mr.  Justice  Holroyd,  at  the  Summer 
Assizes  for  Cumberland,  1821 ;  and  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  one  shilling  damages,  subject  to 
our  opinion  on  the  following  case:  [Here  his  Lordship 
stated  the  whole  of  the  case].  The  first  question  arises 
on  the  construction  of  the  will  of  George  Peat,  but  on 
that  we  give  no  opinion^  as  our  judgment  is  against  the 
plaintifi*on  the  second  point.  It  appears  that  *'  the  testa- 
tor died  in  September,  1804,  leaving  his  wife  surviving, 
and  who  is  still  alive;  that  in  1813,  an  act  of  parliament 
was  passed  for  inclosing  lands  in  Dundraw;  and  that  un- 
der this  act  the  commissioners  duly  appointed  meetings 
for  receiving  claims,  of  which  notice  was  duly  given ;  and 
that  at  some  of  those  meetings,  claims  were  put  in  by  the 
different  persons  claiming  interests  under  the  inclosure 
act ;  but  that  no  claim  was  put  in  by  David  Chapman,  in 
right  of  his  wife,  for  any  right  claimed  by  her,  or  in  her 
right,  under  the  inclosure  act,  within  the  time  limited  by 
the  General  Inclosure  Act ;  nor  .were  any  claims  at  all  put 
in  for  allotments,  in  respect  of  tithes,  by  any  one."  This 
being  an  action  of  ejectment,  the  plaintiff  must  succeed,  (if 
at  all,)  on  the  strength  of  his  own  case,  and  cannot  avail 
himself  of  any  defects  which  may  be  found  in  that  of  the 
defendant.  We  think  that  the  lessor  of  the  plaintiff  has 
made  out  no  case  to  support  this  action,  but  on  the  con- 
trary, has  altogether  failed  in  establishing  his  claim ;  and^ 
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that  even  if  he  ever  had  any  right,  it  is  now  barred  by  the        l^fti^ 
Gth  section  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109. 
[Here  his  Lordship  read  that  section.]     It  has  been  well 
Slid  by  my  brother  Crass,  that  this  section  applies  only 
to  allotments  in  respect  of  lands,  and  not  to  those  in  re- 
spect of  tithes.     If  this  were  the  case  of  a  rector  claim- 
ing all  the  tithes  belonging  to  a  particular  parish,  there 
nught  be  some  foundation   for  that   argument;    but  on 
looUng  at  the  act  in  question,  and  on  which  this  point 
tons,  it  appears  that  the  right  to  tithes  was  vested  in  a 
variety  of  persons,  the  names  of  all  of  whom  were  not 
known  to  the  commissioners,  who  were  authorised  to  set 
out  allotments  in  respect  of  them,  to  the  various  proprietors, 
according  to  their  respective  rights  and  interests;  and 
the  20th  section  under   which   the   allotments    for  the 
tithes  of  ancient  inclosures  were  to  be  made,  enacts  that 
"  the  commissioners  shall  set  out  and  allot  imto  and  for  Sir 
Bemy  Fletcher,  Sir    Wastel  Brisco,   JFatier  Fletcher, 
John  Barnes,  and  the  several  other  persons,  (not  naming 
diem),  proprietors  of  tithes,  moduses,   prescriptions,  or 
oAer  ecclesiastical  dues,  arising  and  payable  from  and  out 
of  the  several  ancient  inclosures,  or  other  the  ancient  mes- 
"QAges,  lands  and  tenements,  entitled  to  right  of  common 
^pOQ  the  said  commons  and  waste  grounds,  or  any  part 
"^weof,  and  to  their  sequels  in  right,  respectively,  in  sepa- 
'Ate  allotments  proportionate  to  the  respective  interests  of 
^e  said  proprietors,  so  much  of  the  said  commons  and  waste 
£»^unds,  as  shall,  in  thejudgment  of  the  said  commissioners, 
"^  deemed  equivalent  to  and  a  full  recompense  and  satis- 
^tion  for  all  tithes,  moduses,  &c.  due  and  payable  to  the 
^^  Sir  Henry  Fletcher,   Sir   Wastel  Brisco,    JFalter 
*^cheT,  John  Barnes  and  others,  the  proprietors  of  tithes 
**  tforesMd,  for  and  in  respect  of  the  several  old  inclo- 
'^^^s,  and  other  the  ancient  messuages,  lands  and  tene- 
'^^^'^s  already  inclosed,  and  entitled  to  right  of  common 
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l^^i^  upon  the  said  commons  and  waste  grounds,  and  which 
are  now  liable  and  subject  to  the  pigment  of  such  tithes 
in  kind,  or  of  any  such  moduses,  &c. ; — ^provided  that  the 
said  several  allotments  so  to  be  given  in  exchange  for  Che 
said  tithes,  moduses,  &c.  payable  in  respect  of  the  said 
ancient  inclosures,  messuages  and  tenements,  shall  be  de- 
ducted from  the  several  shares  of  common,  to  which  the 
said  premises  respectively  would  be  entitled  in  proportion 
to  the  value  of  the  tithes,  moduses,  &c.  to  which  such 
premises  are  respectively  liable  and  subject; — ^provided 
also,  that  the  several  allotments  to  be  made  in  respect  of  the 
said  tithes,  moduses,  &c.  due  and  payable  to  the  said  pro- 
prietors as  aforesaid,  shall,  in  case  they  respectively  require 
the  same,  be  laid  contiguous  either  to  the  ancient  indo- 
sures,  or  to  the  new  allotments  of  the  said  proprietors.^ — ^It 
appears  to  us,  that  it  was  equally  necessary  for  those  per* 
sons  who  were  proprietors  of  tithes,  to  have  made  their 
claims  before  the  commissioners,  as  the  other  owners  tjf 
lands,  who  claimed  rights  of  common  in  respect  thereof; 
for  if  not,  after  the  commissioners  had  made  an  allotmenty 
and  the  occupier  had  expended  money  in  improving  it  by 
drainage,  or  otherwise,  another  claimant  might  come  for- 
ward, at  any  period  within  twenty  years,  and  establish 
a  superior  title,  insisting  that  the  tithes  belonged  to  him* 
This  would  not  only  be  productive  of  great  and  mani- 
fest injustice,  but  would  be  inconsistent  with  the  terms  of 
the  General  Indosure  Act,  which  expresses  and  limits  the 
time  within  which  the  owners  or  proprietors  of  lands  are 
estopped  from  asserting  their  claims.  It  must  be  observr 
ed  however^  that  the  sixth  section  is  not  restrained  to  owni- 
ens  0f  lands  only.  The  provisions  of  that  act  extend  to  per- 
sons claiming  in  respect,  and  as  proprietors  of  lands,  tene- 
ments, and  hereditaments.  The  word  ^^  hereditamerUs^  is 
peculiarly  applicable  to  tithes^  and  was  introduced  for  the 
purpose  cf  preventing  a  narrow  construction  of  the.act,  and 
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to  remedy  the  mischief  which  might  arise  from  omissions  to  ,J^^ 
establish  particular  or  doubtful  claims  before  the  commis- 
nonen;  and  it  was  the  evident  intention  of  the  legislature, 
dat  erery  person  should  assert  his  rights  within  the  time 
spedfied  by  the  act,  and  if  not,  that  he  should  forfeit  all  his 
htan  rights.  Here,  it  appears  that  meetings  were  regu- 
hily  held  by  the  commbsioners  for  receiving  claims,  and 
thitBo  chum  was  ever  put  in  by  Chapman^  or  any  one  on 
Im behalf,  in  respect  of  the  tithes  in  question;  and  if  the 
I^untiir  could  now  successfully  enforce  his  claim,  a  par- 
ty may  He  by  till  within  one  day  of  twenty  years,  when -he 
may  brii^  an  action  of  ejectment  and  recover  the  Umd,  al- 
dioii||li  bouses  might  have  been  built  on  it,  or  improve* 
OKfits,  however  valuable  or  expensive,  might  have  been 
nade«  The  legislature  could  never  have  intended  such  an 
i&instioe,1rat,  on  the  contrary,  they  have  expressly  excluded 
It  by  the  terms  of  the  6th  section  of  the  General  Inclosore 
Aet,  and  the  maxim  rigilantibus  et  turn  darmimiibus,  UgtM 
tt(wfijim#,  applies  itself  most  forcibly  to  the  present 
eiie. 

The  terms  of  the  w91  need  not  have  been  set  out,  mik 
^hsfe  diought  it  fit  to  conftne  ourselves  wholly  to  the 
qtiei&m,  whether  the  plaintiff  is  not  barred  by  the  oper- 
a&a  of  the  sixth  section  of  the  General  Inclosure  Act ; 
^  uwis  are  of  opinion  that  he  is,  the  defendant  is  enti- 
*WtoJ!idgmetat. 

Judgment  for  the  defendant. 
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MaJ^ut.  Evans  v,  Yeatherd. 

In  an  action  X  HIS  was  an  action  of  assumpsit  to  recover  the  sum  of 

AS5^r*ih;  ^  ^S'-'  ^®i°«  *®  value  of  ten  chaldrons  of  coals  sold  by  the 

price  of  goods  plaintiff,  and  delivered  to  the  defendant.     Plea — The  ge- 

told  and  deli- 

▼ered  to  him,      neral  issue. 

5te"nt  witn^'       At  the  trial,  before  Mr.  Justice  Burrough  at  Guildhall, 

to  prove  that      ^t  the  sittings  after  the  last  Michaelmas  Term,  the  plain- 
he  wai  in  part-  ®  *^ 

nenhipwithB.,  tiff  proved  the  delivery  of  the  coals,  and  that  they  amount- 

goodB  werede-     ^^  in  Value  tO  281, 

w^rAi^ac-        ^^^  ^^®  defendant,  it  was  proposed  to  call  a  witness  by 
count,  and  in      the  name  oiFollett,  to  prove  that  he  was  in  partnership  with 

part  liquidation  *       r  .... 

of  a  debt  pre-  the  defendant,  and  that  they  supplied  the  plaintiff  with  wines 
Aefirmfromtfie  ^^  ^^  amount  of  80/.  which  he  paid  for  by  a  bill  of  ex- 
"'"wadTiSat^if  ^^^"8®  *o  *^*^  amount ;  and  that,  a  short  time  before  it  be- 
theieUerhad  Came  duc,  the  plaintiff  requested  to  have  it  renewed,  or 
diet  against  B.,  allow  him  to  deliver  coals  to  that  amount ;  and  that  the 
n^^bave  done*  ^^^  '^^  question  were  delivered  on  the  joint  account  of* 
without  the  te«-  the  defendant  and  Follett,  in  part  liquidation  of  the  above 

timonyofif.,the  '        r  ... 

lauer  would  be    sum  of  80/.  SO  due  to  them  from  the  plaintiff;  when  it  was 
bution.         *    objected  for  the  plaintiff,  that  Follett  was  incompetent  to 

prove  these  facts,  on  the  ground  that  he  was  an  interested 
witness ;  and  it  was  submitted^  that  as  he  came  to  prove 
that  the  defendant  received  the  coals  from  the  plaintiff  on 
the  joint  account  of  the  defendant  and  witness,  the  latter 
was  thereby  enabled  to  have  a  payment  made  and  applied 
to  himself  and  the  defendant,  as  his  partner,  in  part  liqui- 
dation of  the  debt  due  from  the  plaintiff  to  the  firm ;  and 
that  if  through  his  testimony,  the  defendant  obtained  a 
verdict,  he  would  be  liable  to  account  to  Follett  for  half 
the  amount  of  the  coals,  as  goods  received  on  the  partner- 
ship account ;  but  that  if  the  defendant  should  not  succeed, 
Follett  would  receive  nothing. 

For  the  defendant  it  was  insisted  that  Follett  was  not 
interested  in  the  event  of  the  suit,  inasmuch  as  he  came  to 
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prove  the  payment  of  a  debt  due  to  the  partnership  ac-  -j^tj 
count,  and  that  if  a  verdict  were  found  for  the  defendant^ 
he  could  not  avail  himself  of  it  against  Folktt  as  his  part- 
ner.—The  learned  Judge  being  of  opinion  that  the  verdict 
coold  not  be  used  either  for  or  against  the  witness,  ad« 
mittedhis  testimony;  and  he  having  proved  the  facts  as 
above  stated,  the  Jury  accordingly  found  a  verdict  for  the 
defendant — Leave,  however,  was  given  the  plaintiff  to 
move  to  set  it  aside,  if  the  Court  should  be  of  opinion  that 
Polleit  was  an  incompetent  witness. 

Mr.  Serjeant  Peli,  in  the  last  Term,  having  accordingly 
obtained  a  rule  nisi,  and  that  a  new  trial  might  be  grant- 
ed, on  the  ground  that  Follett  was  an  interested  witness, 
u  he  proved  that  a  debt  due  from  the  plaintiff  to  him  and 
the  defendant,  as  partners,  had  been  satisfied  by  the  de- 
livery of  the  coals  in  question;  and,  as  he  stated  that  the 
piuntiff  was  indebted  to  both,  and  that  the  coals  were  de- 
flveredon  the  joint  account,  they  were  jointly  liable ;  and  if 
^e  plaintiff  had  sued  both,  the  one  could  not  have  been  a 
^tness  for  the  other,  as  they  would  both  be  parties  to  the 
J^cord.    At  all  events,  if  the  coals  were  delivered  to  the 
<]efendant  on  account  of  a  debt  due  to  the  partnership,  he 
is  liable  to  account  to  Follett  for  one  half  of  the  amount ; 
luidifso,  he  is  clearly  interested  in  the  event  of  the  pre- 
sent suit  which  has  been  instituted  against  the  defendant 
aloiie. 

Mr.  Serjeant  Vaughan  now  shewed  cause. — So  far  from 
Follett  being  an  interested  witness,  his  evidence  should 
have  been  received  rather  than  excluded,  as  the  effect  of 
his  testimony  went  to  prove,  that  a  debt  due  to  himself  and 
his  partner,  was  in  part  satisfied  by  the  delivery  of  the 
coals  in  question.  So  far,  therefore,  he  proved  what  was 
against  himself;  and  a  witness  has  never  been  rejected,  on 
Ae  ground  that  he  came  to  prove  that  a  debt  due  to  him- 

VOL.  IX.  T 
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2£^  self  had  been  paid,  Follett  could  have  no  interest  in  the 
defence,  nor  could  he  obtain  any  advantage  by  a  verdict  be- 
ing found  for  the  defendant :  and  although  he  might  call  on 
him  to  account  for  a  moiety  of  the  amount  of  the  coals  deli- 
vered in  part  satisfaction  of  the  debt  due  to  the  partnership, 
yet  it  raises  no  question  as  far  as  regards  the  plaintiff  and 
him,  for  both  Follett  and  the  defendant  had  a  claim  for  wine 
supplied  to  him,  far  beyond  the  value  of  the  coals  in  question. 
Admitting,  however,  that  the  verdict  for  the  defendant  might 
give  him  a  right  to  call  on  Follett  for  contribution  for  hi3  moir 
ety,  he  would  not  be  responsible  either  at  law  or  in  equity. 
If  the  defendant  were  to  sue  him  for  money  pidd,  the  an- 
swer would  be,  that  as  the  coals  were  received  by  the  de- 
fendant, and  carried  to  the  plaintiff's  account,  it  would  be 
in  part  satisfaction  of  his  debt;  and  if  a  bill  in  equity  were 
filed  for  an  account,  and  the  defendant  were  to  state  that 
he  had  been  called  on  by  the  plaintiff  to  pay  the  amount 
of  the  coals  delivered,  Follett  might  answer,  that  the 
coals  had  been  delivered  on  the  partnership  account,  in 
part  satisfaction  of  a  debt  due  to  both,  and  that  the  de- 
fendant had  discharged  the  plaintiff  to  that  amount 
In  the  case  of  Hudson  v.  Robinson  (a),  which  was  an  ac- 
tion of  assumpsit,  for  the  non-delivery  of  goods^  and  for 
money  had  and  received,  and  the  defendant  pleaded  in 
abatement,  that  the  promises  were  made  by  the  defendant 
jointly  with  ^.  and  £,,  and  not  by  the  defendant  alone; 
the  Court  of  King's  Bench  determined,  that  A.  was  a  com- 
petent witness  for  the  plaintiff,  to  prove  that  the  defend- 
ant was  not  authorised  or  employed  by  the  partners  to 
make  the  contract,  and  that  he  received  the  money  to  his 
own  use;  for,  that  although  the  plaintiff  should  succeed,  the 
defendant  would  not  on  that  account  be  precluded  from 
suing  the  other  partners  for  contribution,  provided  he 

(«)  4  Mau.  &  8elw.  475 ;  and  see  Couham  v.  Goldney,  2  Staik. 

N.  P.  C.  414. 
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could  establish  by  evidence  his  claim  against  tbem  as  part-       ,j^^ 

iwrs;  88  the  record  m  that  action  would  not  operate  as  an 

estoppel  agamst  him  on  that  occasion,  because  there  was 

no  mutuality  out  of  which  the  estoppel  could  arise :  and  the 

record  could  only  be  used  as  a  medium  of  proof,  to  shew 

that  the  defendant  in  the  action  had  paid  a  certain  sum ; 

andthati  in  this  point  of  view,  the  verdict  in  favour  of  the 

phuntiff  must  be  considered  as  rather  prejudicial  to  the 

witnen.    And  although  in  Janes  v.  Brooke  (a)  it  was  de- 

cidei,  that  the  drawer  was  not  a  competent  witness  for 

die  acceptor  of  a  bill,  to  prove  that  the  holder  received 

it  on  an  usurious  consideration;  yet  there,  it  was  an  ac^ 

<!OBmiodation  bill,  and  the  drawer  was  bound  to  indemnify 

^  acceptor  against  the  consequence  of  an  acceptance 

Kttde  for  the  accommodation  of  the  drawer.     Here,  how- 

^^i  the  witness  could  neither  irain  nor  lose  by  the  evi- 

dence  he  gave  at  the  trial ;  and,  therefore,  his  testimony 

waa  properly  admitted. 

• 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  WiUe  in  support 
^rf  the  rule. — The  plaintiff  would  clearly  have  been  enti- 
tled to  a  verdict,  had  it  not  been  for  the  testimony  ofFol- 
Ita,  as  it  was  proved  that  the  coals  were  delivered  to  the 
defendant  in  the  ordinary  course  of  trade ;  but  he  rested 
his  defence  on  the  fact,  that  they  were  not  delivered  on 
his  own  private  account,  but  in  discharge  of  a  debt  due 
from  the  plaintiff  to  the  defendant  and  FoUett  jointly, 
as  partners: — and  one  of  two  partners  cannot  shew  that 
A  debt,  due  to  both,  l^as  in  part  discharged,  through  the 
testhnony  of  the  other.    In  Hudson  v.  Robinson^  one  of 
the  three  partners  wds  called,  not  to  prove  a  debt  due  to 
the  {>ai^tnership,  but  only  that  the  other  two  were  not  part- 
ners in  that  particular  transaction,  and  that  the  defendant 
mftde  the  contract  individually  and  on  his  own  account, 
and  that  he  received  the  money  to  his  own  Use.     But 

(«)  4  Tauni.  464. 
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1824>^  here,  if  Folletfs  testimony  be  admissible,  it  would  put  an 
end  to  pleading  in  abatement,  as  his  evidence  would  at  all 
events  be  equivalent  to  a  receipt  on  the  partnership  ac- 
count; and  more  particularly  so,  as  it  went  to  shew  that 
there  was  a  debt  due  from  the  plaintiff  to  him  and  the  de- 
fendant jointly,  and  that  the  coals  were  furnished  on  the 
joint  account,  in  part  Uquidation  of  such  debt.  If,  there- 
fore, the  plaintiff  had  recovered  a  verdict  against  the  de- 
fendant, he  might  have  called  on  the  witness  Follett  for 
contribution,  and  if  a  bill  in  equity  were  filed  by  Follett 
against  the  defendant,  his  answer  would  be,  that  al- 
though he  had  the  coals,  yet  they  were  to  be  paid  for  out 
of  the  partnership  account.  On  these  grounds  Follett 
must  be  considered  as  a  joint  contractor;  and  if  so,  he 
could  not  be  called  as  a  witness  to  relieve  the  defendant 
from  a  demand,  or  shew  that  a  debt  was  due  from  the 
plaintiff  to  both. 

Lord  Chief  Justice  Best. — ^This  is  an  action  of  assunqh' 
sit,  and  brought  by  the  plaintiff  against  the  defendant 
alone,  to  recover  a  small  sum  alleged  to  be  due  for  coals 
sold  by  the  former  to  the  latter.  I  am  extremely  sorry 
that  there  should  be  any  further  litigation  between  the 
parties;  but  admitting  the  statement  made  on  the  part  of 
the  defendant  to  be  true,  yet  Follett  was  also  interested, 
and  might  have  been  joined  as  a  co-defendant  in  this  action. 
It  was  only  incumbent  on  the  plaintiff  to  prove  the  delivery 
of  the  coals  to  the  defendant  alone ;  which  having  done, 
he  would  be  entitled  to  a  verdict  for  their  value,  and  which 
it  appears  to  me  he  would  have  obtained,  but  for  the  tes- 
timony of  Follett;  and  the  question  is,  whether,  if  he  had 
obtained  such  verdict,  it  would  have  affected  Follett  ? — 
In  cases  of  contribution,  the  extent  of  the  Uability  of  the 
party  cannot  be  proved  by  the  record,  but  it  is  evidence 
to  shew  the  amount  for  which  he  is  liable.  Thus  jfiur, 
therefore,  the  record  in  this  action  might  be  produced  in 
evidence ;  but  would  not  the  plaintiff,  under  the  drcum- 
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Stances,  have  been  entitled  to  proceed  against  Folleit  as  .j^^ 
irell  as  the  defendant?  I  think  he  would,  as  the  form- 
er proved  that  the  coals  were  delivered  to  both  on  a  joint 
account.  It  must  be  therefore  presumed,  that  they  were 
to  be  consumed  and  paid  for  by  both,  and  if  that  were  so, 
and  the  plaintiff  had  obtained  a  verdict,  the  defendant  would 
be  entitled,  either  at  law  or  in  equity,  to  call  on  Follett 
for  contribution  in  respect  of  the  plaintiff*s  demand.  If 
the  defendant  alone  had  paid  the  plaintiff  for  the  coals,  and 
filed  a  bill  in  equity  against  Follett  for  contribution,  and  he 
should  answer  that  the  coals  had  been  delivered  to  and 
consumed  by  the  defendant,  but  that  they  had  been  paid 
for  by  wine  previously  delivered  to  the  plaintiff  by  Follett 
and  the  defendant,  the  Lord  Chancellor  would  not  enquire 
into  that  fact,  but  decree  accordingly ;  and  even  supposing 
that  they  were  to  be  paid  for  twice,  still  Follett  would  be  lia- 
ble to  be  called  on  by  the  defendant  for  contribution ;  and 
if  ao,  Follett  was  an  interested  witness,  and  his  testimony 
ought  not  to  have  been  admitted  at  the  trial.  The  amount 
of  such  interest  is  immaterial,  for  the  only  question  is, 
whether  the  witness  had  any  direct  interest  to  prevent  a 
verdict  being  given  against  the  defendant.  I  am  of  opinion 
Aat  Follett  had  in  this  case;  and,  consequently,  that  the 
rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. — It  having  been  admitted  that  /b/- 
lettwas  the  only  material  witness  for  the  defendant,  and  the 
defence  resting  on  the  ground  that  they  were  joint  con- 
tractors, and  that  the  coals  in  question  were  furnished  on 
the  partnership  account,  I  am  of  opinion  that  the  testi- 
<iiony  of  the  former  was  not  admissible  to  defeat  the  plain- 
tiflTs  action,  and  thereby  obtain  an  interest  for  himself;  for 
if  the  plaintiff  were  prevented  from  recovering  through 
bis  means,  he  would  not  be  liable  to  contribution ;   but  if 
the  verdict  had  been  found  against  the  defendant,  and 
tbe  witness  hhnself  shewed  that  he  was  jointly  liable,  he 
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might  be  called  on  by  the  defendant  U>  contribute  hi* 
proportion  towards  satisfying  the  plaintifiTs  demand.  So, 
if  the  defendant  had  the  means  of  shewing  by  evidence 
aliunde,  that  the  coals  in  question  had  been  furnished 
on  the  joint  account  of  himself  and  Folleti,  the  latter 
would  have  been  liable  to  pay  his  moiety.  It  therefore 
appears  to  me,  that  he  had  a  direct  interest  in  the  event 
of  the  suity  and  consequently  that  his  testimony  ought  not 
to  have  been  received- 
Mr.  Justice  BuRROUOH  declined  giving  any  opinion. 

Rule  absolute. 


Monday, 
May  S\tt. 

The  Conrt  of 
CAajic«ry»  repre- 
senting Uie  King 
M  parent  patriae 
has  jurisdiction 
to  control  the 
right  of  a  father 
to  the  possession 
of  his  child,  hut 
this  Court  has 
not  any  of  that 
delegated  autho- 
rity. — Where, 
therefore,  a  &- 
ther  and  his  in- 
fant child,  six 
years  of  age, 
were  brought  up 
under  a  writ  of 
habeat  corpus, 
in  order  that  the 
child  might  be 
placed  under 
thf  care  of  its 
mother,  the 
Court  refused  to 
interfere ;  al- 
though the  hus- 
band and  wife 
had  separated 
in  consequence  of 
fined  in  gaol,  and 


Ex  parte  Skinner,  an  Infant* 

Sjmk.  Serjeant  Lawes,  on  a  former  day  in  thia  Term,  ap- 
plied for  a  writ  of  habeas  corpus  to  be  directed  to  fFilliam. 
Skinner,  the  father  of  the  applicant,  and  one  Anne  I>ever^ 
all,  to  bi*ing  up  the  body  of  Skinner,  the  infant,  who  waa 
six  years  of  age,  in  order  that  it  might  be  placed  under 
the  care  of  its  mother.  He  founded  his  motion  on  afiidi^  -^ 
vits  of  the  mother,  and  others,  who  stated,  that,  after  the 
marriage,  Skinner  had  treated  his  wife  with  the  greatest 
cruelty  and  brutahty ,  and  that  a  separation  took  place  in  con- 
sequence, and  that  he  had  since  lived  and  cohabited  with  JDe^ 
verall;  that  the  wife  had  taken  care  of  the  child,  but  that 
the  husband  had  some  time  since  caused  a  writ  -of  habeoM 
corpus  to  be  issued  out  of  the  Court  of  King^s  Bench,  and 
that  on  the  parties  attending  before  Mr.,  now  Lord  Chief 
Justice  Best,  at  chambers,  it  was  agreed,  that  the  child 
should  be  placed  under  the  care  of  a  third  person;  that 
the  father  had  since  taken  it  away  by  stratagem  and  fraud, 

his  cruelty  towards  her,  and  the  father,  at  the  time  of  the  application,  was  con« 
cohabiting  there  with  another  woman,  who  took  the  child  to  him  daily. 
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and  Aat  he  wat  now  confined  in  Harsemonger-lane  Gaol,       .j^^ 
where  he  still  cohabited  with  Deverail,  and  that  she  took       Exparte 
the  child  to  hun  every  day. — ^The  learned  Serjeant  relied 
on  the  case  of  «r  parte  Knee  (a),  where  this  Court  held, 
that  the  mother  of  an  infant  illegitimate  child  was  entitled 
to  the  custody  of  it  in  preference  to  the  father,  although, 
from  his  circumstances,  he  might  be  better  able  to  educate 
it.  80  in  T/ie  King  v«  Hopkins  (&),  the  Court  o{  King's 
BenA  granted  a  habeas  corpus  to  bring  up  the  body  of  a 
bastird  child,  within  the  age  of  nurture,  for  the  purpose  of 
restoring  it  to  the  custody  of  the  mother,  from  whose  quiet 
possesion  it  was  taken,  at  one  time  by  fraud,  and  after- 
^i^&rdi  by  force;  and  this  without  prejudice  to  the  question 
of  guardianship,  which  belongs  to  the  Lord  Chancellor,  re- 
presenting the  King  in  Chancery.    And  in  The  King  v. 
^'^  (c),  where  the  putative  father  obtained  possession  of 
his  bastard  child  by  fraud,  the  Court  ordered  it  to  be  re- 
stored to  the  mother.     The  same  point  was  determined  in 
the  King  v.  Moseley  (d) ;  and  although  in  The  Kingy.De 
Miommlle  (e\  it  was  held,  that  the  father  of  a  legitimate 
^M  was  eniiCled  to  its  custody,  akhough  an  infant  at  the 
l^reast  of  its  mother ;  yet  the  Court  decided  on  the  ground, 
that  there  was  no  reason  to  impute  any  motive  to  the  fa- 
^  injurious  to  the  health  or  liberty  of  the  child.     And 
Aat  case  afterwards  came  before  the  Lord  Chancellor  by 
Potion;  and  his  Lordship  went  most  fully  into  the  doc- 
Wne,  as  well  as  the  jurisdiction  of  the  Court  of  Chan* 
^  to  control  the  right  of  the  father  to  the  possession 
of  his  child  (/).    Independently  of  these  authorities,  B/is^ 
iefg  case  (g)  is  decisive  to  shew,  that  if  the  father  appear 
t<>  be  an  improper  person  to  have  the  custody  of  his  child. 


W  1  New  Rep.  148.  (e)  Id.  221. 

(^  7  East,  679.  (/)  10  Ves.  62.    nomine     De 

W  5  Term  Rep.  278.  ManvevilU  v.  Dc  Mamieville. 

(rf)  5  East,  224,  u.  iff)  ^^^^y  748. 


S80  CASES  IN  EASTER  TERM, 

^^^,       and  it  be  of  too  tender  years  to  choose  for  itself,  the  Court 
Exptaru       of  King's  Bench  have  a  discretionary  power  to  assign  the 

Skjmnrk. 

custody  of  the  child  to  a  third  person;  on  the  ground 
that  the  power  of  the  parent  is  subordinate  to  the  autho- 
rity of  the  state  in  the  education  of  a  child,  as  in  other  re- 
spects. 

The  Court  doubting  their  jurisdiction,  and  observing  that 
the  better  course  to  be  adopted  was,  to  make  an  applica- 
tion to  a  Master  in  Chancery ,  who  might  cause  a  proper 
guardian  to  be  appointed,  and  apply  funds  necessary  for 
the  maintenance  and  education  of  the  child ; — granted  a  rule 
to  shew  cause  why  the  writ  of  habeas  corpus  should  not 
issue  and  be  served  on  the  father  as  well  as  the  gaoler  oP 
Horsemonger-lane  Prison,  requiring  him  to  bring  up  the 
bodies  of  Skinner  and  his  child.  And  on  this  day,  no 
cause  being  shewn,  the  father  and  child  attended  in  Court, 
the  former  being  in  the  custody  of  the  gaoler,  when — 

Mr.  Serjeant  Lawes  renewed  his  application  to  have  the 
child  given  up  to  its  mother;  and  he  referred  to  the  case  of 
The  King  v.  Mary  Mead  {a) ^  where,  on  a  habeas  corpus  is- 
sued at  the  instance  of  a  husband,  to  bring  up  his  wife  who 
was  Uving  with  her  mother,  it  appeared  that  she  had  been 
separated  from  her  husband  in  consequence  of  ill  treatment, 
and  that  he  had  consented  to  her  living  alone ;    the  Court 
held  it  to  be  a  formal  renunciation  by  the  husband  of  his 
marital  right  to  seize  her,  or  force  her  back  to  live  with 
him.    So  here,  the  father  had  agreed  that  the  child  should 
be  placed  under  the  care  of  a  proper  person,  and,  in  breach 
of  such  agreement,  had  since  taken  her  from  such  cus- 
tody by  stratagem  and  fraud.     In  The  King  v.  Brooke  and 
Fladgate  (6),  the  Court  refused  to  order  a  wife  to  be  deli- 
vered to  her  husband  who  had  ill-treated  her;  but  told  her 
that  she  was  at  liberty  to  go  where  she  thought  proper. 

(a)  1  Burr.  642.  (6)  4  Burr.  1991. 
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And  in  The  King  v.  Penelope  Smith  («),  the  Court  would       J«4 

not  detenuine  the  right  of  guardianship  of  a  boy,  between 

the  age  of  thirteen  and  fourteen,  on  his  being  brought  up 

by  a  writ  of  habeas  carpus y  sued  out  by  his  father,  in  order 

to  ha?e  him  delivered  over  to  him  by  an  aunt  who  kept 

lum,  bat  set  the  child  at  liberty. — These  authorities  are 

dedsiye  to  shew,  that  the  mother  in  this  case  is  entitled 

to  the  custody  of  her  child;  and  more  particularly  so,  as 

the  husband  is  confined  within  the  walls  of  a  prison,  and 

even  there  living  in  a  state  of  adultery  with  another  woman. 

LordChief  Justice  Best.  —  When  this  case  first  came 
before  me  at  chambers,  I  felt  considerable  difficulty,  and 
thought  that,  under  the  circumstances,  neither  the  father 
nor  mother  was  entitled  to  have  the  custody  of  the  child ; 
^  it  was  there  agreed  on  by  both  the  parents,  that  it 
ahould  be  placed  under  the  care  and  protection  of  a  third 
person.    Still  the  father  had  a  power  to  take  it  away,  and 
althoQ^  the  Court  might  direct  the  child  to  be  brought 
op  by  a  writ  of  habeas  corpus,  yet  the  difficulty  is,  what 
is  to  be  done  with  it  now  it  is  before  us.     I  was  referred 
to  BHssets  case,  and  it  certainly  is  extremely  strong  to 
<heir,  that  the  power  of  assigning  the  custody  of  a  child 
brought  before  the  Court  of  King's  Bench,  was  discretion- 
ary, if  the  father  appeared  to  be  an  improper  person  to 
take  it ;  and  I  therefore  thought  that  the  most  prudent 
course  would  be  to  assign  it  over  to  the  care  of  a  third 
person,  and  which  was  acceded  to  by  both  its  parents. 
But  it  now  appears  that  the  father  has  removed  the  child, 
and  has  the  custody  of  it  himself;  and  no  authority  has 
been  cited,  to  shew  that  this  Court  has  jurisdiction  to 
take  it  out  of  such  custody  for  the  purpose  of  delivering  it 
over  to  the  mother.     In  cases  of  similar  applications  to  the 
Court  of  King's  Bench,  they  generally  refer  the  parties  to 

(«)  2  Str.  982. 
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a  Master  in  Chancery  f  who  may  ascertain  whether  there 
be  sufficient  property  to  provide  for  the  support  of  the 
child,  or  whether  it  might  -be  made  a  ward  of  that  Court, 
or  he  might  appoint  a  guardian  to  take  care  ^f  it;  and  that 
therefore  appears  to  me  to  be  the  wisest  and  proper  course; 
at  all  events,  our  authority  can  only  be  coequal  with  that  of 
the  Court  of  King's  Bench.   But  the  Court  of  Chancery  has 
a  jurisdiction  as  representing  the  King  as  Parens  Patriw, 
and  that  Court  may  accordingly,  under  circumstances,  con- 
trol the  right  of  a  father  to  the  possession  of  his  child,  and 
appoint  a  proper  person  to  watch  over  its  morals,  and  see 
that  it  receive  proper  instruction  and  education ;  and  if  a 
sum  equivalent  to  its  maintenance  can  be  obtained,  the 
Lord  Chancellor  will  order  it  to  be  done,  without  enquiring 
where  the  funds  are  to  come  from.  In  the  case  of  7%e  BSs^ 
V.  De  Mannemlle^  the  Court  of  King's  Bench  held  (a), 
that  the  father,  although  an  alien  enemy,  of  a  child,  how- 
ever young,  born  in  wedlock,  was  entitled  to  the  custody 
of  it,  unless  it  appeared  probable  that  he  intended  to  re* 
move  it  from  the  kingdom,  or  to  abuse  his  trust ;  and  on 
the  child's  being  brought  before  them  by  a  writ  of  habeas 
corpus,  they  ordered  it  to  be  remanded  to  the  custody  of 
the  father ;  and  on  a  petition  being  afterwards  presented 
to  the  Lord  Chancellor,  on  behalf  of  the  mother  and  child, 
his  Lordship  made  an  order  restraining  the  father  from 
removing  the  child,  or  doing  any  act  for  the  purpose  of  re- 
moving it  out  of  the  jurisdiction  of  that  Court,  and  he 
would  not  allow  the  mother  to  have  the  possession  at  it, 
as  she  had  withdrawn  herself  from  the  protection  of  her 
husband.    On  these  grounds,  I  am  of  opinion  that  we  have 
no  authority  to  interfere  in  this  case,  and  more  particularly 
so,  as  there  is  no  charge  of  ill-treatment  by  the  £Mlier« 


Mr.  Justice  Park. — In  the  case  of  De  JUanneviUe  v. 


{a)  5  East, 22 1. 
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De  ManneviUe,  the  Lord  Chancellor  said,  that  (a)  the  ^I^ 
Court  of  King's  Bench  has  not  within  it,  by  its  constitu- 
tioo,any  of  that  species  of  delegated  authority  that  exists  in 
the  King  as  Parens  Pairi<s,  and  resides  in  the  Court  of 
OHmeery^  as  representing  his  Majesty ;  and  his  Lordship 
further  obaerred  (Jb)^  that  he  had  removed  a  child  from  its 
&ther,  who  waa  a  person  in  constant  habits  of  drunkenness 
ud  Uisphemy,  poisoning  the  mind  of  the  infiuit ;  and  that 
hethoHf^t  it  not  inconsistent  with  a  due  attention  to  pa- 
nntal  aotbority,  so  abused,  to  call  in  the  authority  of  the 
KJDg  as  Parens  Patriae.  That  appears  to  me  to  be  express- 
ly applicable  to  the  present  case;  and  an  application  to 
thstOmrt  seems  to  be^  the  proper  course  to  be  adopted. 
At  «I1  eTents,  it  shews  that  we  have  no  power  to  interfere 
on  a  motion  of  this  description. 

^'  ^stice  BuRRouQH  had  left  the  Court. 

The  father  was  accordingly  remanded  to 
his  former  custody  (c). 

(«)K)Vei.&9.  ▼.  DeMannnilU,    appointed   a 

W  Id.  61.  guardian,  and  ordered  a  proper 

(w  In  Whitfield  v.   Hales,  12  allowance  for  the  maintenance  of 

^^  492,  the  Lord  Chancellor,  infants,  who  had  been  ill-treated 

^  ^  •Bthority  of  De  MrninevilU  by  their  father. 


In  the  matter  of  the  Fleet  Prison.  MeM^nih 

It  having  been  represented  to  this  Court,  that  many  of  FUetFHmm. 

the  houses  within  the  rules  of  the  Fleet  Prison  have  be-  ^^^  ""^ 

come  greatly  decayed,  and  unfit  for  habitation  by  such 

persons  as  generally  obtain  the  benefit  of  the  said  rules ; 

and  which  rules  are  at  present  so  confined  in  space  as  to 

render  a  residence  in  some  parts  of  the  same  unhealthy ; 

uid  also  that  there  is  no  place  of  public  worship  within 
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-j^tl-       the  samCi  (except  the  prison  chapel) : — Now,  uponhearin 

^*  **         the  report  of  the  Warden  of  the  said  prison  made  thereon:- 

It  is  therefore  ordered,  that  from  and  after  the  last  day  • 

this  present  Easter  Term,  the  rules  of  the  said  prise 

shall  be  comprised  within  the  following  bounds : — that  is  1 

say; — From  the  gate  of  the  said  prison  in  Fleet-mar kt 

southwards,    along  the  east  side  of  Fleet^^market  an 

Bridge-street  to  the  end  of  Chatham-place;  then  crossii 

the  road,  returning  northward  along  Chatham  Place  i 

fFilliam'Street,  and  westward,  eAongfFilliam^treet;  nortl 

ward,  along  Water-street,  westward,  along  Croum-couri 

northward,  up  Dorset-street,  along  Salisbury^square  an 

Salisbury-court  to  Fleet'^treet ;  along  Fleet-street  fro; 

Salisbury-court  and  Shoe-lane  to  the  end  of  Ludgai 

hill  and  BridgC'-street,  including  both  sides  of  the  way 

each  of  the  said  streets,  place,  courts,  and  square,  exce; 

Fleet^market  /  and  from  the  said  gate,  northward,  aloi 

the  east  side  of  Fleet-market  to  Fleet-lane,  up  Flet 

lane  eastward,  to  the  Old  Bailey,  along  the  Old  Baile 

southward  to  Ludgaie-hill,  up  Ludgate-hill  and  Iau 

gatC'-street,  to  the  eastward,  to  St.  PauVs  Church  Tar 

and  from  thence  westward,  down  lAidgate-street  and  Zau 

gate-hill,  to  the  comer  of  Bridge^street,  including  hoi 

side3  of  the  way  along  the  streets,  lane,  and  places  las 

mentioned ;  also  including  the  two  churches  of  St*  BrU 

Fleet^treet,  and  St.  Martin^  Ludtfate,  and^the  seveii 

houses  in  the  streets,  lanes,  courts,  alleys,  and  place 

within  the  boimdaries  before  described,  except  AveJta 

rid-lane,  Creed-lane,  and  Blackfriars  Oateway,  on  Lud 

gate-hill,  which  said  last  mentiond  lanes  and  gatewa; 

shall  not  be  deemed  any  part  of  the  said  rules. 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUOH. 

END  OF  EASTER  TERM. 
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MEMORANDA. 

In  this  Tenn,  viz,  on  the  5th  of  July,  Stephen  Gaselee,  ^1824 
^f  the  Inner  Temple,  Esq.  one  of  his  Majesty's  Counsel, 
^as called  to  the  degree  of  Serjeant  at  Law;  and  gave 
rings  with  the  motto,  "  Bonis  legibus,judiciis  gravibus;^* 
snd  on  the  same  day  took  his  seat  on  the  Bench  as  one  of 
the  Judges  of  this  Court ; — he  having  been  appointed  to 
succeed  Mr,  Justice  Richardson,  who  resigned  in  the 
course  of  the  last  vacation,  in  consequence  of  ill  health :' — 

And  Robert  Spankie,  of  the  Inner  Temple,  Esq.,  and 
John  Adams  of  the  Middle  Temple,  Esq.  Barristers  at 
Law,  were  called  to  the  degree  of  Serjeants,  and  gave 
rings  with  the  motto  '*  Bonis  legibus,judiciis  gravibus/' 
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1S24. 

Frances  Matthews,  an  Infant,  by  her  Next  Friendj 
ZARus  Jones  Venables,  William  Eccles,  Johj 
LOR  Wright,  Thomas  Hioson,  Elizabeth  Buri 
and  Frances  Harrison,  and  his  Majesty's  Att< 
General. 

il.,  being  end-    J  HE  following  case  was   sent  by  the   direction 
freehold^  copy-  Honor  the  Vice-Chancellor,  by  decree,  dated  th( 
hold  and  lease-    J^^^g  182^,  for  the  Opinion  of  the  Judges  of  this  Cc 

hold  estates,  by  '  '  '^  ° 

wiu,  duly  at-  Under  certain  indentures  of  lease,  and  release  a 

tested   devised 

aU  her  real  signment,  dated  respectively  the  19th  and  ^Oth  Jia 
^«To  u^t^s,  ^'^^^^  ^^^S  *e  settlement  made  previously  to  th. 
to  the  use  of  fv.  risLfie.  which  afterwards  took  effect  between  Thoma 

p.  for  life,  with       ^^   * 

remainders  over,  son  and  Frances  Roberts;  the  release  and  assignmi 
execution  of  the  ^^^g  made  between  the  said  Frances  Roberts ,  afte: 
will,  she  by  deed  FroHCCS  Higsoft,  of  the  first  part,  the  said  T/iomasl 

conveyed  a  part  o        '  i        ' 

of  her  property,  of  the  sccond,  and  Samuel  Hemingway  of  the  thin 

not  mentioned  <■  ^  • 

in  the  will,  to     and  under  certain  conveyances  and  assurances,  ex 

trustees,  to  be      •  j.      /»  I.  j         •••l  xi       a        a. 

applied  to  a  ^"  rcspect  ot  purchases  made  with  the  trust  propei 
chantabie  pur-    under  the  authority  of  the  said  indenture  of  relea 

pose,  pursu-  "^ 

ant  to  the  stat  assignment,  she,  the  said  Frances  Higsony  was,  at  tl 
viz.  the  relief  '  of  making  her  will  or  appointment  hereafter  mem 
widows' of  cier-  ©"^tid^  *<>  Certain  freehold  estates,  which  were  vd 
fijymen  of  the      one  or  more  trustee  or  trustees  and  their  heirs,  in  t 

church  of  Eng- 

land;  and  a  permit  the  Said  Frances  Higson,  and  her  assigns,  n< 
sheacknow-  Standing  her  coverture,  to  receive  and  take  the  ret 
^•J?!f  ^**«^f  f'  profits  of  the  said  estates  for  het  life,  to  and  for  h( 

which  was  duly    *  ' 

enrolled  in         sole  and  separate  use,  and  to  stand  seised  of  the  sal 

Chancery,  and      ,     , ,  ,  n         i  11 

nine  days  after  hoid  estate,  to  the  usc  oi  SUCH  pcrsous,  and  sue 
ledKnent,°*she     ^^^^  limitations,  and  chargeable  in  such  manner 

made  a  codicil, 
attested  by  three 

witnesses,  which  she  desired  m^ht  be  annexed  to  aiid  taken  as  part  of  her  will/  by  wbicfa 
strument  she  revoked  the  appointment  of  one  of  the  former  trustees  and  executors  in  the 
nominated  another  in  his  stead ;  and  she  ordered  her  personal  estate  and  money  due  on  i 
to  be  first  applied  in  payment  of  her  debts  and  legacies  left  by  the  will :  ji,  died  about  fiv 
after  the  deed  had  been  executed  and  enrolled : — Held,  that  the  will  was  not  revoked  at  Co 
hold  estates  by  the  deed  in  question. 
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the  said  Frances  Higion,  notwithstanding  her  coverture,        1884. 
should  by  any  deed  or  writing,  deeds  or  writings,  to  be  by     Matthews 
her  signed  and  delivered  in  the  presence  of  two  or  more     vehIilei. 
credible  witnesses,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  her  last  will  and 
testament,  to  be  by  her  executed  in  the  presence  of  three 
or  more  credible  witnesses,  give,  direct,  limit  and  appoint, 
and  for  want  of  such  direction,  limitation,  or  appointment, 
and  as  to  such  part  thereof,  whereof  no  such  gift,  direction, 
limitation  or  appointment  should  be  made,  to  the  use  and 
behoof  of  the  right  heirs  of  the  said  Frane€$  Higson  for 
ever. 

On  the  20th  June,  1812,  the  said  Frances  Higson  be- 
ing entitled  as  aforesaid,  and  being  also  entitled  to  certain 
cbpyhoU  and  leasehold  estates,  did  duly  make,  publish, 
and  declare  her  last  will  and  testament  and  appointment 
HI  writing,  bearing  date  the  said  20th  t/tiite,  1812;  and 
which  will  and  appointment  was  signed  by  her  in  the  pre- 
MBce  of,  and  duly  attested  by  three  witnesses ;  and  she 
thereby  declared  that  she  made  the  same  in  pursuance  of 
^  powers  and  authorities  vested  in  her,  by  the  said  in- 
dentures of  the  19th  and  20th  January,  1795,  and  in  pur- 
suance and  by  virtue  of  all  powers  and  authorities  other- 
^  vested  in  her ; — and  after  thereby  revoking  all  former 
^iUbi  and  charging  all  her  real  and  personal  estate  with 
^c  payment  of  her  debts,  funeral  and  testamentary  ex- 
pcncei,  and  legacies,  except  certain  legacies  to  charitable 
uses  thereinafter  mentioned,  she,  the  said  testatrix,  did 
thereby  give,  devise  and  bequeath,  direct,  limit  and  appoint, 
to  Lazarus  Jones  Fenables,  fFilliam  Eccles,  and  James 
■Brooke,  her  trustees  and  executors,  thereinafter  named 
and  appointed,  their  heirs  and  assigns  for  ever,  all  her  real 
estate,  wheresoever  and  whatsoever,  both  freehold,  copy- 
bM,  and  leasehold,  chargeable  as  aforesaid ;  to  hold  the 
same  and  every  part  thereof  unto  .the  said  X.  J,  Fenabies, 
1  Bccles,  and  James  Brooke,  their  heirs,  executors,  ad- 
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1824>  ministrators  and  assigns,  upon  the  several  trusts,  uses,  in 
Matthbws  tents  and  purposes  thereinafter  mentioned  and  declare 
Vbnajius.  ^^  ^^^  concerning  the  same,  that  is  to  say ; — as  to  all  am 
every  the  lands,  &c.  which  the  testatrix  possessed  i 
Wigan,  Wharton,  and  Freckletrm^  and  all  other  her  estate 
and  interest  therein,  to  hold  the  same  to  the  use  of  fFii 
liam  Peaketh  for  his  Ufe,  with  divers  remainders  over;  th 
ultimate  remainder  being  to  the  right  heirs  of  the  tests 
trix ;  and  as  to  all  and  every  the  messuages,  lands,  &( 
whatsoever,  which  the  testatrix  possessed,  in  Cunliffi 
street^  F^ernonstreet,  and  Cheapride  in  Liverpool^  to  hoi 
the  same  upon  trust,  that  they  the  said  trustees,  and  th 
survivors  and  survivor  of  them,  the  heirs,  executors,  ad 
ministrators  and  assigns  of  such  survivor,  should  recei?* 
the  rents,  issues  and  profits  thereof,  until  Frances  Mai 
thetvs  the  plaintiff,  (then  an  infant  of  the  age  of 
years,  or  thereabouts),  should  arrive  at  the  age  of  twentj 
one  years;  and  by  and  out  of  the  same  rents,  &c.  to  lay  on 
and  expend  in  the  education  and  bringing  up  of  the  sai 
Frances  Matthews,  a  sum  not  exceeding  the  annual  sui 
of  100/.  and  when  and  so  soon  as  the  said  Frances  Mai 
thews  should  arrive  at  the  age  of  twenty-one,  to  the  use  c 
the  ^id  Frances  Matthews  for  her  life,  without  impeadi 
ment  of  waste ;  with  divers  remainders  over,  the  ultimat 
remainder  being  to  the  right  heirs  of  the  testatrix ;  an 
after  directing  that  the  said  trustees  should  hold  certai 
other  premises  in  Liverpool,  to  the  uses  of  the  several  an 
respective  persons  in  her  said  will  in  that  behalf  named 
and  after  bequeathing  several  legacies  therein  mentioned 
— the  testatrix  did,  by  her  will,  give,  devise  and  bequeatb 
direct,  limit  and  appoint,  all  the  rest,  residue,  and  re 
mainder  of  her  estates,  both  real  and  personal,  (subjec 
and  chargeable  as  aforesaid),  unto  the  said  L.  J.  Venabki 
William  Eccles,  and  James  Brooke,  their  heirs,  executon 
administrators  and  assigns  for  ever,  in  trust  to  and  for  thi 
use  of  the  said  Frances  Matthews,  for  life,  with  like  re 
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ot^mnierSf  and  subject  to  the  same  limitations  as  were  be- 
'ove  expressed  and  declared  of  and  concerning  the  same 
pr^onises  in  CunUffe-street^  Vemonstreet,  and  Cheapside, 
Liverpool;  and  she  appointed  the  said  L.  J.  Venables, 
m.  EceleSf  and  James  Brooke,  executors  of  her  will. 
In  about  seven  days  after  the  date  and  execution  of  the 
id  wiQ,  the  testatrix  executed  a  certain  indenture,  dated 
^1:16  S7th«/tmtfy  1812,  and  made  between  herself  of  the  one 
part,  and  the  Rev.  Samuel  Renshaw,  clerk,  Samuel  Dut- 
t€m^  Attan  Pearson^  and  the  said  L.  J.  Venables,  of  the 
other;  whereby,  after  reciting  the  said  indentures  of  lease 
and  release  of  the   Idth  and  20th  January,   1795,  and 
«ta&ig  that  articles  of  separation  had  been  made  and  exe- 
cuted between  her,  the  said  Frances  Higson,  and  her 
husband;  and  that  they  lived  separate  and  apart  from 
etch  other,  and  that  she  had  not  any  near  relations,  and 
was  desirous  that  her  property  and  effects  should  be  set- 
ded|  applied  and  disposed  of  in  such  manner  as  therein- 
after mentioned ; — it  was  witnessed,  and  the  said  Frances 
B^ion,  by  virtue  and  in  pursuance  of  all  and  every  the 
powers  and  authorities  to  her  in  that  behalf  in  anywise 
helonging  or  appertaining,  did,  by  that  deed,  sealed  and 
delivered  in  the  presence  of  two  credible  witnesses,  and 
intended  to  be  enrolled  in  his  Majesty's  High  Court  of 
Chancery^  declare,  direct,  order,  limit  and  appoint,  that 
all  and  every  the  several  freehold,  copyhold  and  lease- 
hold messuages,  lands,  tenements  and  hereditaments  there- 
inafter particularly  mentioned  and  described,  and  which 
^  had  full  power  and  authority  to  dispose  of;  and  the 
ii^onies  therein  mentioned  should  be  and  remain,    and 
should  be  granted  and  conveyed,  assigned  and  disposed 
<>ft  to  the  said  Samuel  Renshaw,  Samuel  Button,  Allan 
f^OTBon,  and  L,  J.  Venables,  their  heirs,  executors,  ad- 
^^trators  and  assigns,  and  be  by  them  had,  held  and 
^jojed,  and  disposed  of  upon  such  trusts,  and  to  and  for 
^h  intents  and  purposes,  and  in  such  manner  and  form  as 
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IWi*        tlMremafter  fiarticularly  mentioned : — ^that  k  to  say »  upon 
Mattrbwi     trusty  as  soon  as  conveniently  might  be,  to  collect  and  get 
in  the  asm  of  8060/.,  -then  due  to  her  on  certain  real  seco- 
xities  in  the  said  indenture  mentioned  or  alloded  to,  and 
to  invest  die  same  upon  real  or  government  securitiea,  as 
the  said  trustees,  with  the  approbation  of  her,  die  said 
FVancei  Higscn^  in  her  lifetime,  and  after  her  decease,  in 
their  own  discretion,  should  think  proper,  and  to  pay  and 
sipply  the  issues  and  pvofits  thereof  to  and  fisr  tlie  uae  of 
the  said  Frmnoeu  Higson^  or  as  she  should  appoint,  duivig 
her  natural  life;  and  she  thereby  declared,  directed,  and 
appointed,  thai  the  said  sum  of  8000/.  should  be  by  die 
said  trustees,  with  her  approbation  during  her  life,  and  af- 
terwards, wididie  aiqxrobation  of  the  trustees  next  there- 
inafter mentioned,  (and  who  are  therein  described  to  be 
the  Lord  Bishop  of  Chester^  the  Dean  of  Chester,  the 
Warden  of  Manchester ,  and  the  two  Rectors  of  Liverpool 
for  the  time  being,)  invested  in  the  purchase  of  lands,  te- 
nements and  hereditaments  in  England  or  in  Wales,  ai 
should  be  thought  most  convenient,  being  freehold  of  fo 
heritance,  to  be  conveyed  to  the  said  trustees,  and  du 
persons  before  named,  and  in  the  meantime  to  be  invest 
ed  in  real  or  government  securities,  and  the  dividends  anc 
interest  to  accumulate,  until  laid  out  in  such  purchase  ^— 
and  it  was  thereby  declared,  that  the  clear  yearly  rents 
issues  and  profits  of  the  lands  so  intended  to  be  pv 
chased,  should  be  applied  at  the  meetings  of  the  clergy  o 
die  archdeaconry  of  Chester,  to  the  relief  of  widows  of  der 
gymen  of  the  Church  of  England,  in  the  manner  and  ae 
cording  to  the  directions  therein  contained ; — and  die  sail 
Frances  Higson  did  thereby  declare  and  agree,  direct 
lindt  and  appoint,  that  all  the  estate  in  the  said  indentufi 
called  the  freehold  estate,  situate  at  Club  Moor,  m  Wa 
Derby,  then  in  the  possession  of  Mr.  HewUson,  (bo 
which  said  estate  was  copyhold,)  and  all  her  estates  in  tfa 
said  indenture  called  her  copyhold  estates,  situate  in  Cm 
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and  Taumia^g  Lane  witbin  JFat  Derby,  (but  which      s}S^ 
^E^artttte  itt  Gsrr  Lone  was  in  ikct  fiwhold),  and  all  m  the     MATTSBwi 
^2«8iitf  of  Lancaster,  together  with  the  appurtenantes,     vbmIjilbs. 
^bmdd  be  graated,  conveyed  and  assured,  unto  the  said 
Renebmm^  Samuel  Duiian,  Allan  Pearson,  and 
jr.  Fenabbe,  to  the  ime  of  the  trustees  thereinbefore 
l^  and  that  the  rents  and  profits  thereof  should  be 
applisd  end  disposed  of  from  time  to  time  in  the  purchase 
of  ai  piece  of  land,  and  in  the  erection  of  proper  buildings 
for  the  purpose,  as  the  said  trustees  should  think  fit,  and 
in  tibm  support  and  maintenance  of  two  schools,  to  be 
cveeted  at  Gui  Moor  aforesaid,  the  one  for  boys,  and  the 
other  for  giris;  and  the  deed  contained  directicms  tot  the 
sumitadning,  educating  and  clothing  such  boys  and  girls. 

On  the  4th  Jufy,  IS12,  the  said  Frances  Higaon  ae- 
Imowlcdgcd  the  last  mentioned  indenture  for  the  purpose 
of  4flvefanei¥t,  and  on  the  6th  of  die  siune  month,  it  was  ac- 
€0rtH^gi]r  enrolled  in  the  Court  of  Chancery. 

On  the  18th  July,  181^,  the  said  Frances  Higson  duly 
made  and  published  a  codicil  to  her  said  will,  which 
codicil  was  executed  in  the  presence  of  and  attested  by 
thrae  witnesses ;  whereby,  after  desiring  that  her  smd  codi- 
cil might  be  annexed  to  and  taken  as  part  of  her  said  will, 
and  noticing  that  by  her  will  ^e  had  appointed  the  said 
James  Brooke  one  of  her  trustees  and  execntcrs  thereof, 
flbe  revoked  such  appointment  of  the  said  James  Brooke, 
aad  neninated  atsi  appointed  one  John  Naylor  Wright  to 
be  anodier  executor  and  trustee  in  the  room  and  stead  of 
die  said  James  Brooke,  and  to  act  in  confimction  with  the 
said  L.  «/•  VencMes  and  Wm,  Eccles,  the  other  executors 
and  trustees  in  the  said  will  named ;  and  after  giving  a  lega- 
cy to  the  said  John  Naylor  fFright,  she  directed  her  said 
execvtors  and  trustees,  in  the  first  place,  to  apply  her  per- 
sonal estate  and  money,  due  on  mortgage  on  freehold  and 
leasehold  securities,  towards  the  payment  of  her  debts 
aad  legacies  given  by  her  will,  and  incase  the  same  should 

u2 
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1824*  not  be  sufficient  for  that  purpose,  to  rabe  by  sale  or  mort- 
Matthews  gage  of  her  faouses  in  lAverpooly  or  other  part  of  her  free- 
Venablu.  ^^^^  ^^  leasehold  estates,  or  any  part  thereof,  a  sufficient 
sum  for  that  purpose;  and  she  did  for  that  purpose  direct, 
limit  and  appoint,  that  the  said  X.  J*  Fenables,  William 
Eccles  and  John  Naylor  fFrigfii,  and  the  survivor  of 
them,  their  heirs  and  assigns,  should  and  might,  as  and 
when  they  thought  proper,  sell,  convey  and  dispose  of  the 
messuages,  lands,  tenements  and  hereditaments  devised 
to  them  as  aforesaid,  either  absolutely  or  by  way  of  mort- 
gage, in  fee  simple  or  otherwise,  with  such  directions  as 
therein  mentioned,  for  enabling  the  said  trustees  to  make 
good  titles  and  give  vaUd  receipts  to  the  purchasers  or 
mortgagees  of  the  estates,  or  any  of  them ;  and  the  said 
Frances  Higson  by  the  said  codicil  did  ratify  and  confirm 
in  every  other  respect  her  said  last  will  and  testament. 

The  said  Firancea  Higson  died  on  the  21st  November^ 
1812,  within  five  months  after  the  date  and  execution  off* 
the  said  indenture  of  June,  1812; — and  the  fireehold  estates 
which  are  comprised  in  that  indenture  being  the  sasie 
fireehold  estates  which  would  have  passed  by  the  residua- 
ry devise  in  the  will  or  appointment,  if  the  said  indenture 
had  not  been  made : — 

The  questions  submitted  for  the  opinion  of  the  Court 
were : — First,  whether  the  will  or  appointment  of  the  said 
Frances  Higson,  dated  the  20th  June,  1812,  was  revoked 
as  to  the  said  freehold  estates  by  the  indenture  dated  die 
27th  June,  1812;  and  Secondly,  whether,  if  the  said  will 
or  appointment  were  so  revoked,  the  same  was  repuMish- 
ed  and  made  good  as  to  the  said  freehold  estates,  by  the 
codicil  dated  the  13th  July,  1812? 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Peake  for  the  plaintiff*,  submitted 
in  ihe  first  place,  that  the  will  was  not  revoked  by  the  deed; 
and  secondly,  that  even  if  it  were,  the  codicil  operated  as  a  ^ 
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ion  of  it.  First,  the  deed  has  no  operation  what- 
er  to  alter  or  change  the  estates  of  the  testatrixi  or  pass 
y  interest  in  her  property. — ^Neither  could  it  operate  as 
^>ressive  of  her  intention  to  convey  any  property^ 
it  was  not  executed  and  attested  in  the  presence  of 
'Chree  witnesses,  as  required  by  the  statute  of  frauds  (a). 
^Again^  no  interest  could  pass  by  the  deed,  until  all  the  con- 
ations and  formalities  required  by  the  statute  9  Geo,  2, 
c  36(b),  had  been  strictly  complied  with ;  and  the  legisla- 
ture intended,  and  indeed  expressly  provided,  that  no  inter- 
est should  pass,  or  estate  vest  in  the  grantee  of  a  charitable 
use,  unless  twelve  months  should  elapse  between  the  time 
of  the  execution  of  the  deed  and  the  death  of  the  donor  or 
party  making  it.  There  appearsUo  have  been  no  decision 
on  this  branch  of  the  statute ;  but  a  deed,  executed  with 
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(«)  29  Cmr.  2,  c.  3,  s.  6. 
{h)  By  the  Ist  section  of  which 
it  if  enacted,  **  That  no  manors, 
landsy  tenements,  &c.  or  money  to 
be  had  ont  thereon,  shall  be  given 
for,  or  any  ways  charged  with  any 
darinble  use    whatever,  unless 
SQch  gift  be  made  by  deed  indent- 
ed, sealed,  and  delivered  in  the 
presence  of  two  or  more  credible 
witnesses,  twelve  calendar  months 
^  Utut,  before  the  death  of  the 
donor,  or  grantor,  including  the 
days  of  the  execution  and  death, 
^d  be  enrolled  in  Chancery,  with- 
in six  calendar  months  next  after 
the  execution  thereof,  and  unless 
the  same  be  made  to  take  effect 
U)  possession,  for  the  charitable 
Use  intended,  immediately  from 
the  making  thereof,  and  be  with- 
out any  power  of  revocation,  re- 
aenration,  trust,  condition,  limita- 
tion, danse,  or  agreement  what- 
soever, for  the  benefit  of  the  do- 


nor, or  grantor,  or  of  any  person 
or  persons  claiming  under  him.** 
And  by  the  3d  section  it  is 
enacted,  **  That  all  gifts,  grants, 
&c.  &c.  whatsoever,  of  any  lands, 
tenements,  or  other  hereditaments, 
or  of  any  estate  or  interest  there- 
in, or  of  any  charge  or  incum- 
brance affecting  or  to  affect  any 
lands,  &c.  or  of  any  stock,  money, 
goods,  chattels,  or  other  personal 
estate,  or  securities  for  money,  to 
be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  &c.  or  of 
any  estate  or  interest  therein,  or 
of  any  charge  or  incumbrance  af- 
fecting or  to  affect  the  same,  to 
or  in  trust  for  any  charitable  uses 
whatsoever,  which  shall  at  any 
time  thereafter  be  made,  in  any 
other  manner  or  form  than  by 
that  act  is  directed  and  appointed, 
should  be  absolutely,  and  to  all  in- 
tents and  purposes,  null  and  void." 
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an  intent  to  pass  an  interest  under  it,  is  altogether  distior 
fi     guisbable  firom  a  bargain  and  sale  under  the  etatute  S7 
gf.     Hen.  8y  c.  16^  or  other  conveyances  giving  an  inchoatei 
though  not  a  perfect  estate^  until  enrolment ;  as  in  P#mf 
V.  Bowe$  (a)t  where  it  was  held,  that  if  a  bargainee  aidfar 
a  recovery  before  enrolment^  he  is  a  good  tenant  to  the 
fT4B€^  by  relation.    So  in  Taylor  v.  Jone$  (h),  it  was 
decided  that  a  deed  might  be  enrolled,  although  the  party 
died  before  acknowledgment.  Although  in  JZeUs^^  ilMd|y^ 
meni  (c),  it  is  saidj  that "  if  a  man  seised  in  fee  of  n  rever- 
sion of  land,  devises  it  by  will  in  writing  to  «/•  S^  hi*  bco- 
theTi  and  after  covenants  with  B.,  upon  a  marriage  vith 
the  sister  of  JB.,  to  make  a  feo£5nent  in  fee  of  the  said 
^landSf  and  of  other  lands  also,  which  feofiment  shall  be  to 
the  use  of  himself  for  life,  remainder  to  the  sister  of  B. 
for  life,  for  her  jointure ;  such  covenant  without  more  is 
not  any  revocation  of  the  will,  for  perhaps  his  intent  will 
alter  before  the  performance  thereof:  But  if  after  the 
said  covenant  made,  he  makes  a  deed  of  feoffinent  accord- 
ingly, with  a  letter  of  attorney  to  J.  iVl  to  make  Uveiyt 
and  the  attorney  makes  livery  in  the  other  lan4  in  the 
name  of  the  whole,  the  lessee  for  life  of  the  land  devised, 
being  then  in  possession  thereof,  who  never  attorned  to 
this  feoffment,  by  which  the  livery  as  to  the  laiid  4eviaed 
is  merely  void ;  yet,  this  is  a  revocation  of  the  will,  for  here 
the  intent  of  the  devisor  is  fully  expressed,  to  have  it  revok- 
ed, inasmuch  as  he  has  appointed  another  to  execute  it  for 
him.     And  that  if  a  man  devises  lands  to  another  by  his 
will  in  writing,  and  afler  he  devises  it  to  another  by  parol, 
though  this  be  void  as  a  will,  yet  it  is  a  revocation  of  the 
first  win.**    Still  it  must  be  observed  that  this  was  the  law 
before  the  passing  of  the  statute  of  frauds;  and  that  since 

(a)  1  Vent.  360.  (6)  1  Salk.  389. 

(c)  Vol.  I.  615,  tit.  Devise,  (?)  pL  3, 4,  7- 
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that  stalHle,  where  a  witt  i»  moMtt  t0  lie  renk^  by  t.      Jf^ 

^Kiiftnqf »  dedmng  a»  intention;  of  sudi  leiiocatioDt^  sudir 

making  muat  be  signed  in  the  presesce  of  three  ndtneeseiw 

mxatiimg  to  the  caeet  o£  Edkstane  ▼.  Speake  {d^  and 

OPMBiie  ¥•  TyrtfT (i);  and idthoiigh  m 5Aoae t.  Pmcke{(i^ 

it  wna  brid  that  a  <bed  intended  to  eyecnte  aa  an  appoints- 

naeni  to  uses,  biab  not.  sufficient  fer  that  pnapose,  mights 

bttvetikaeftct  of  revoking  a  wiM^  if  the  pavty  appeased  tai 

iMrre  had  that  intention;:  yet,  diese  the  deed  waa  to  open^ 

a  a  covenant  to*  stand  seiaedy  and  eonsequentlgr  to» 

ray  aniatcveslL 

Smemkify,  Even  if  the  will  wove  revoked  by  die  deed^ 

tba  codicil  aperated  as  a  republication'  of  it»  for  it  canneti 

bacomtended  ftr  a  nosient,  Aat  aU  the  inteiest  of  the  te»- 

tiirift  paaeed  by  tba  deed>  as  there  were  no*  words  of  conr 

nyswiebot  of  appejntment  oidy.  iind  the  eases  otPiffffoU 

V.  WMeridjp  and  thodtith  d.  fFoodhomse  v.  JUeredith.  (e), 

hare  eataUished  tbet  principle^  that  where  a  codicil,  diilj^ 

caieeiiiedy  K&ia  to  and  eonfirma  a  mH,  it  op^*ates  aa  a  re* 

paUkaiiaii  of  it;i  and  int  tbe  emphatic  word&  of  Liord 

tOUnbarougk,  in  the  latter  case(/),  '^  bringa  down^  the 

wifttO'the  date  of  thecodicily  making  the  will  operate  as 

of  that  date,  unless  indeed  a  contrar}^  intention  be  shewn«'' 

Aad  although  in  Bmoes  v.  Bowes  {g)y  it  was  held,  that 

4ie  effiM^t  of  a  codicil  as  a  repuhlication  might  be  restrain*- 

ediqf  its  qpecial  terms;  yet,  here  the  testatrix  expressly 

desked  that  it  might  be  annexed  to  and  taken  as  pa^t  of 

he?  will^  and  it  consequently  amounted  to  a  republication 

of  that  mstrument. 

Mr»  Serjeant  Wilde ^  oonirat  insisted,  in  the^ir^^  place, 

in)  1  Sliow.  89.  S,  a  nomine  (d)  7  Ves.  98. 

**cefcfi(m  V.  Speke,  Carth.  80.  (e)  2  Mau.  &  Selw.  5. 

(»)  1  Peerc  Wins.  343.  S.  C.  2  (/)  Id.  14. 

^fMu  741.  {g)  2  Bos.  &  Pul.  600. 

(c)  6  Term  Rep.  124. 


V. 

Vemables. 
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1824^  that  the  will  was  revoked ;  secondly,  that  the  deed  was  i 
Matthbws  valid  execution  of  the  power  of  appointment  reserved  tc 
the  testatrix  on  her  marriage,  and  amounted  to  a  disposal 
of  all  her  interest  in  the  property  intended  to  bcJ  conveyed 
by  it;  and  lastly,  that  she  had  not  only  no  intention 
that  the  codicil  should  operate  upon  the  deed,  but  tbatj 
on  the  contrary,  the  property  therein  mentioned  should 
be  excluded  by  it.  First,  as  to  whether  the  will  were 
revoked  or  not,  the  slightest  subsequent  alteration  in  the 
estate  of  a  testator  is  sufficient  to  amount  to  a  revocation. 
In  Doe  d.  Lushington  v.  The  Bishop  ofLanda^{a),  where 
a  testator,  having  devised  his  lands,  suffered  a  recovery 
thereof,  in  which,  as  well  as  in  the  deed  to  make  a  tenant 
to  the  praecipe,  the  tenant  was  called  Edward,  his  real 
name  being  Edmitnd:  in  an  ejectment  by  the  heir  at  Ian 
against  the  devisees,  it  was  held,  that  the  recovery  wai 
good  by  estoppel  against  the  testator  and  all  personfl 
claiming  under  him ;  and,  consequently,  that  the  will  waa 
revoked  thereby. — Secondly,  the  deed  was  a  valid  exe- 
cution of  the  power  of  appointment,  and  by  which  the  tes- 
tatrix parted  with  all  her  interest  in  the  property  of  wfaidi 
she  had  the  disposal,  and  which  she  intended  to  convey^ 
as  she  appoints  the  whole  in  as  large  terms  as  she  possiUj 
could ;  and,  therefore,  the  appointment  is  good  as  against 
her  by  way  of  estoppel.  By  the  stat.  9  Geo.  2,  c.  36,  s.  1 ,  the 
gift  or  conveyance  is  to  take  effect  in  possession,  upon  the 
execution  of  the  deed,  so  that,  unless  an  immediate  interest 
pass  under  it  from  the  donor  to  the  trustees  or  donee,  the 
intent  of  the  statute  is  wholly  defeated ;  and  the  third  sec- 
tion merely  directs,  that  all  gifts,  conveyances,  and  ap- 
pointments made  in  any  other  manner  or  form  than  by 
the  act  directed  and  appointed,  shall  be  void ;  that  is,  that 
the  gift  must  be  made  by  deed  indented,  and  executed  be- 
fore two  witnesses,  and  enrolled  ;  and  if  the  legislature  hac 

(a)  2  New  Rep.  491. 
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mtended  that  the  death  of  the  donor  within  twelve  months       >j^^. 
after  the  execution  of  the  deed  should  also  have  been  a     Matthews 
gronnd  of  avoidance^  it  would  have  been  specified  in  that     Vknablm. 
daiue. — The  main  object  of  the  statute  was,  that  estates 
should  not  be  disposed  of  to  prejudice  the  heir;  and  whe- 
ther the  testatrix  in  this  case  had  Uved  twelve  months  after 
the  execution  of  the  deed  or  not,  all  her  interest  in  the  pro- 
perty was  completely  divested  on  the  execution  and  enrol- 
^oentof  the  deed ;  and  although,  by  the  operation  of  the  bUl' 
^te,  it  might  possibly  revert  to  her  heir  after  her  death,  yet 
'^  18  <^ar  that  she  could  have  no  interest  whatever  in  it  dur- 
Big  her  Hfe.     It  is  naturally  to  be  supposed,  that  a  party 
^v^uld  pause  before  he  parts  with  his  interest  in  his  pro- 
peTty  to  a  use  of  this  description,  yet  he  does  so  immedi- 
^tdj  on  the  execution  of  the  deed ;  and  here,  as  the  tes- 
t^tiix  appointed  an  absolute  estate  in  fee  to  the  trustees 
under  the  deed  of  the  ^th  June^  1813,  she  had  nothing 
to  dispose  of  at  the  time  of  executing  the  codicil  on 
ISth  Jufy  following. — Lastlff,  the  testatrix  had  no 
niitention  that  the  codicil  should  operate  upon  the  property 
specified  in  the  deed,  or  as  a  republication  of  her  will.    It 
^98  not  even  mentioned  in  that  instrument,  and  although  in 
^f€iodrighi  d.  Earl  &f  Buckingham  v.  Marquis  of  Down- 
^^^ir€{a),  it  was  decided,  that  where  there  are  general  words 
i^z^  the  residuary  clause  of  a  will,  they  carry  every  estate 
^>id  interest,  which  is  not  expressly  or  by  necessary  impli- 
cation jexduded  from  its  operation;  yet  it  is  clear  that  the 
Uteiiticm  of  the  testatrix  was,  that  the  appointment  in  the 
deed  should  take  effect ;  and  if  so,  she  could  not  mean 
^Uit  the  whole  of  the  will  should  be  set  up  by  the  codicil, 
^udmore  particularly  so,  as  only  a  few  days  intervened  be- 
^^een  her  acknowledging  the  deed  for  the  purpose  of  enrol- 
'^^t,  and  the  date  of  that  instrument.    Besides,  the  codicil 
**  ^toge^er  silent  as  to  the  deed  or  property  therein  men- 

(«)  2  Bos.  &  Pul.  600. 
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1824b        lioiiecl ;.  and  if  the  testatrix  had  Uved  twelve  moBths  aftar  ila 
Matthbw*     execution,  the  codieil  could  not  have  affected  it.  The 
Vbhablrs.     if  not  sole  object  of  that  instrument  wa3>  to  remove  a 

and  executor  naned  in  the  will,  and  i^ppoinl  another  ia  hia 
stead,  and  not  to  vacate  the  deed  of  appcniitmtiil,  and  al- 
though it  might  have  some  operation  on  Ae  w31,  it  could  aoi 
prevent  the  intermediate  deed  from  taking  effect ;  and  more 
particularly  so,  as  it  vras  a  vahd  instrument,  and  execotedl 
and  enrolled  according  to  the  provisions  of  the  statute.— At 
all  events,  the  deed  conveyed  an  interest  by  eperatioD  of 
law ;  and  the  ease  of  Sho9e  v.  Pmeke  is  decisive  to  Atw, 
that  even  an  imperfect  convejranoe  may  operate  as  a  lefoca* 
tion  of  a  wilL  But  even  supposing  that  the  devise  in  &e 
codicil  might  have  the  effect  of  settii^  up  the  wiM,  yc^  the 
Court  may  see  whether  it  was  intended  to  operate  on  Ae 
property  in  question.  And  according  to  the  case  of  Stromg 
V.  Teait  (a),  the  general  words  of  a  will  may  be  restramod, 
where  it  appears  that  the  devisor  did  net  inilend  to  an 
them  in  thdr  general  sense;  and  the  intent  ia  the  rule  hf 
which  all  wills  are  construed.  In  Dee  d.  Ekirl  Ckolmam* 
deley  v.  Weatherby  (b),  there  was  no  evidence  of  intenlkm 
on  the  face  pf  the  will,  that  the  testator  did  not  mean  to 
pass  the  revei^n  by  the  general  words  of  the  residuavy 
clause.  That  case,  therefore,  fells  expressly  within  the 
principle  of  Ooodright  v.  Downs/dre.  And  in  the  case  of 
JLaefy  Sirathmore  v.  Bowes,  Lord  Ket^an  said,  that  (c) 
the  question  was,  whether  it  waa  the  intentioki  of  the  de» 
visor  to  pass  hy  the  codicil  any  thing  more  than,  would 
have  passed  by  the  will  itself?  Here,  therefore,  the  Couvt 
may  look  at  the  intent  of  the  testatrix;  and  if  80>  it  is 
nifest  that  she  did  not  mean  to  vacate  the  deed  of 
ment  by  the  codicil,  nor  can  it  operate  as  a  republkeation  of 
the  will,  as  &r  as  it  regards  the  property  in  question,  as 

« 

(a)  2  Burr.  912.   S.  C.  1  Sir  W.  BL  200. 
(6)  1 1  East,  322.  (c)  7  Term  Rep.  48/. 
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the  deed  waa  in  force  as  against  her  at  the  time  of  her         1824> 
esecuting  the  eodicil,  and  she  had  then  no  interest  what-     Matthsws 
eter  ia  the  property  she  had  previously  conveyed.  Vbh ablbs. 

Mr.  Serjeant  Peake  in  reply. — ^The  case  of  Shove  v. 
Pineke  is  inapplicable  to  the  present,  as  there  the  deed 
was  merely  intended  to  operate  as  an  appointment  to  uses. 
Here,  however,  the  question  is,  whether  any  estate  or  in- 
terest m  the  property  of  the  testatrix  passed  by  the  deed, 
with  veference  to  the  statute  of  mortmain;  and  it  is  quite 
dear,  that  as  she  died  before  the  expiration  of  the  twelve 
months  from  the  date  of  the  execution  of  that  instrument, 
as  limited  by  that  statute,  it  became  wholly  inoperative  and 
void.    But  even  supposing  that  the  deed  operated  as  a  re- 
vocation of  the  will,  the  Court  may  take  all  the  circumstan- 
ces into  their  consideration,  with  a  view  to  ascertain  the 
intention  of  the  testatrix,  viz.  whether  she  did  not  mean 
that  the  codicil,  which  was  duly  executed  after  the  deed, 
should  not  have  the  effect  of  re-publishing  her  will?    This 
is  manifest  on  the  face  of  the  codicil  itself,  independently 
of  any  intent,  as  she  directed  it  to  be  taken  as  part  of  her 
win,  and  annexed  to  it.    And  the  cases  of  Ooodiitle  v. 
Meredith,  and  Piggott  v.  Waller,  are  decisive  to  shew  that 
a  codicil  duly  executed  and  attested,  and  referring  to  the 
original  will,  amounts  to  a  republication  of  it« — It  has  been 
said,  however,  that  all  the  interest  of  the  testatrix  in  the 
property  in  question  passed  out  of  her  at  the  time  of  the 
execution  of  the  deed ;  and,  consequently,  that  the  codicil 
could  not  operate  upon  it;  but,  although  the  deed  might 
convey  a  title  to  the  trustees,  still,  all  the  beneficial  inter- 
est in  the  property  remained  in  her  until  the  time  of  her 
death.     The  deed,  therefore,  was  no  revocation  of  the  will ; 
and  as  nothing  passed  by  it  in  the  event  which  has  hap- 
pened, it  must  be  considered  as  altogether  inoperative; 
or,  at  all  events,  the  codicil  amounted  to  a  republication  of 
the  will. 


soo 
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1824. 


Matthews 
Vbnables. 


Mr.  Serjeant  Fdughan,  as  representing  the  Attcmey- 
General^  appeared  on  behalf  of  the  Crown ;  but  as  the 
Court  observed,  that  the  question  did  not  affect  their  in- 
terests, the  learned  Serjeant  took  no  part  in  the  argu- 
ment. 


The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice-Chancellor : — 

This  case  has  been  argued  before  us :  we  have  consi- 
dered it,  and  are  of  opinion,  that  the  will  or  appointment 
of  the  said  Frances  Higson,  dated  the  20th  June,  1812, 
was  not  revoked  as  to  the  said  freehold  estates  by  the  said 
indenture  dated  the  27th  June^  1812. 

21st  June,  1824.  •W.  D.  Best, 

J.  A.  Park, 

J.  BURROUGH. 


use  of  his  daugh- 
ter, for  life,  re- 
mainder to  the 
use  of  her  son 
in  fee,  but  in 


Thomas  Dalby  the  Elder  and  Others  v.  Thomas  Pullen 

and  Others. 

Devise  of  tes-   J.  he  following  case  was  sent  by  order  of  his  Honor  the  Vice- 
trusteeT  fo^the  Chancellor  for  the  opinion  of  the  Judges  of  this  Court : — 

Nicholas  Morrell  oi London,  citizen  and  innholder,  by  hb 
will,  dated  13th  October,  1756,  after  giving  several  speci- 
fic and  pecuniary  legacies,  gave,  devised  and  bequeathed^ 
Se  wUhoutissuc  ^  *^®  ^®®*  ^"^^  residue  of  his  estates  and  effects,  both  real 
of  S*^ d*  ^h"*  ^^^  personal,  to  George  Carter  and  Thomas  Stagg,  Gent. 
and  there  should  and  the  fiurvivor  of  them,  and  the  heirs,  executors,  and  ad- 

be  no  other  is-  .    .  /»        i  •  i  •■/•'» 

sue  of  her  body  ministrators  01  such  survivor,  upon  trust,  and  to  and  ior  the 
to^the  uM^o?***  several  uses,  intents  and  purposes,  and  subject  to  the  several 
■"^*'P«"0"»"  provisoes,  powers,  limitations  and  agreements,  therein- 
deed  or  will  ap-  after  limited,  expressed  and  declared ;  that  is  to  say,  as 
there  being  no    ^^>  ^^^  ^"^  Concerning,  all  and  singular  the  freehold  lands 

other  issue,  the 

mother  and  son  executed  an  appointment  and  conveyance  to  A.  in  fee : — Held,  that  the  power  of 

appointment  was  well  executed,  notwithstanding  tlie  execution  by  the  mother,  in  the  life-time  of  htt 


son. 
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tenements  and  premises^  of  which  he  should  be  seised,       ^  ^^^ 
possessed  of,  or  entitled  to,  at  the  time  of  his  decease;  to 
the  sole  and  separate  use  of  his  daughter  Sarah  Galwiih, 
for  life,  without  impeachment  of  waste ;  and  from  and  im- 
mediately after  the  determination  of  that  estate,  to  the  use 
of  the  said  Oearge  Carter  and  Thomas.  Stagg,  and  their 
heirs,  during  the  Ufe  of  the  said  Sarah  Galwith,  in  trust 
to  preserve  the  contingent  uses  and  estates  thereof  there- 
inafter limited,  from  being  defeated,  destroyed,  or  discon- 
tinued, and  for  that  purpose  to  make  entries  and  bring 
actions,  as  occasion  should  be ;  but  nevertheless  to  permit 
and  suffer  his  said  daughter  to  take  and  receive  the  rents, 
issaes  and  profits  of  the  same,  to  her  own  proper  use,  dur- 
ing her  life,  notwithstanding  any  coverture  she  should  or 
might  be  under ;  it  being  the  testator's  express  mind  and 
wQlj  that  neither  her  then  present  nor  any  after  taken  hus- 
band she  might  happen  to  marry,  should  have  any  thing  to 
io  therewith,  neither  should  the  same  or  any  part  thereof 
^  subject  to  their  or  any  of  their  debts  or  engagements ; — 
^^  from  and  aft;er  the  decease  of  his  said  daughter  Sarah, 
*ulqect  to  an  annuity  of  50/.  thereby  devised  and  liable  to 
^  time,  to  the  use  of  his  grandson  Nicholas  Galwith,  son 
of  his  said  daughter  Sarah  Galtaith,  and  the  heirs  and  as- 
^^  of  the  said  Nicholas  Galwith,  for  ever :  and  if  the  said 
^fkiclas  GalwUh  should  die  without  issue  in  the  Ufe-time 
of  the  testator's  said  daughter  Sarah,  and  there  should  be 
tty  other  issue  of  her's  then  living,  then  to  the  use  and 
behoof  of  such  issue  of  his  said  daughter,  share  and  share 
sGke;  if  there  should  be  more  than  one  such  issue,  to  hold 
as  tenants  in  conunon,  and  not  as  joint  tenants,  and  to  the 
heirs  and  assigns  of  such  issue  respectively  for  ever;  and 
if  there  should  be  but  one  such  issue,  then  to  the  use  of 
fmch  one,  whether  son  or  daughter,  and  his  or  her  heirs 
and  assigns  for  ever;  but  if  in  case  his  said  grandson  iVt- 
eholas  Oalwith  should  happen  to  die  without  issue  in  the 
life-time  of  testator's  said  daughter,  and  there  should  be 
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Irtg4.  no  other  iisue  of  her  bodj  then  living,  then  to  the  use  or 
behoof  of  such  person  or  persons,  and  to  such  intents  and 
porposes,  and  in  such  share  and  proportions,  as  his  said 
daughter  Sarah  OalwUh^  notwithstanding  her  corertttre, 
or  whether  she  should  be  covert  or  sole,  by  any  deed  or 
deeds,  or  by  her  Ust  will  and  testament,  in  wnting,  under 
her  hand  and  seal,  duly  executed  in  the  presence  of  tliree 
or  more  credible  witnesses,  should  direct,  limit,  or  appoint 
concerning  the  same;  and  in  defisiult  or  for  want  of  sndi 
direction,  limitation,  or  appointment,  then  to  the  use  of 
the  right  heirs  of  the  said  Nicholas  Morrellf  the  testator, 
for  ever. 

On  the  iSth  June,  1767,  the  said  Nicholas  MorraU  died, 
and  his  will  was  duly  proved  by  the  said  Thomas  Stagg, 
the  surviving  execirton 

In  the  year  1768,  John  Galwith,  and  Sarah  his  wife, 
and  the  said  Nicholas  Oalwith,  their  son,  together  witfa 
Sarah  fFalker,  an  smnuitant  and  legatee  under  the  w3I, 
filed  their  bill  in  the  Court  of  Chancery,  against  the  said 
JlMnas  Stagg,  and  John  Morrell,  as  the  eldest  son  and 
heir  oiJohn  Morrell  deceased,  who  was  the  eldest  bro* 
ther  of  the  testator,  and  as  siich  his  heir  at  law,  {Nrayi^g 
diat  die  will  might  be  estafoUshed,  and  the  trusts  perfimn* 
ed:  and,  by  a  decree,  made  in  die  cause,  and  dated  the 
10th  May,  1 768,  the  will  was  declared  to  he  well  psdvedi 
and  the  trusts  thereof  were  decreed  to  be  performed^and 
carried  into  execution. 

By  an  indenture,  dated  the  6th  January,  1773,  made 
between  the  said  San^h  GalwUh,  therein  described  as  tike 
wife  of  the  said  John  Gahvith,  of  the  one  part,  and  Joim 
Carter,  of  the  other  part,  the  said  Sarah  Galwiih,  in 
aid^ration  of  910/.  granted  to  the  said  John  Carter  an 
nuity  of  130/.  to  be  issuing  out  of  her  separate  estate  dur- 
ing her  life,  and  in  pursuance  of  all  powers  and  authori- 
ties enabling  her,  she  thereby  bargsuned,  sold,  transfisnod, 
set  over,  ordered,  directed,  limited  and  appcunted^  att  aod 
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enaj  Ae  nmts,  iwaei  and  profits  of  tbe  veal ettite  kfee  .^y^ 
of  dM  Mid  NichoUu  McnreU,  to  which  she  was  entitled 
finr  lier  VSt,  or  which  then  were  or  should  thereafter  be* 
ceme  due  to  her,  to  hold  the  same  unto  the  said  John 
iJmrter,  his  executors,  administrators  and  assigns,  upon 
tmat  fer  aecuring  the  said  annuity,  and  the  surplus  there- 
of was  to  be  paid  to  tiie  said  Sarah  Oalwith,  or  as  she 
lAioiald  appoint. 

By  mdentiflres  of  lease  and  release  and  appointment,  dat- 
ed respectively  the  83d  and  S4th  Mmf,  1775,  the  release 
made  between  the  said  Nicholas  Oalwith  of  the  first  part, 
the  aaid  Sarah  Oabaith,  the  wife  of  the  said  John  Oalwiih, 
of  the  second,  and  the  said  John  Carter  of  the  third 
peort;  Nicholas  Galwith^  in  consideration  of  900/.  paid  to 
hm  by  the  said  John  Carter ,   did  grant,  bargain,  sell, 
afien,  release  and  confirm,  and  for  the  better  securing 
the  repayment  of  the  said  sum  of  900/.  and  in  considera- 
tsra  of  5i*  the  said  Sarah  Galwith,  in  pursuance  of  the 
power  contained  in  the  wiU,  and  by  virtue  diereof,  and  of 
sH  olker  powers  enabling  her  so  to  do,  upon  the  contin- 
geneifiss  md  in  the  events  in  the  said  recited  will  mention- 
ed, did  direct,  limit  and  appoint  the  hereditaments  and 
premises,  of  which  the  said  Nicholas  Morrttl  died  seised, 
to  hold  unto  and  to  the  use  of  the  said  John  Carter,  his 
heirs  and  assigns  for  ever,  subject  to  redemption  on  pay- 
ment of  the  said  sum  of  90M.  and  interest. 

By  an  indenture  dated  the  6th  Jfovember,  1778,  made 
between  the  said  Nicholas  Oalwith  of  the  first  part,  the 
said  Sarah  Oalwith  the  wife  otJohn  Oalwith,  of  the  se^ 
cottd,  asMl  the  said  John  Carter  of  the  third  part,  after  re- 
citing Ae  will  of  Nicholas  Horrell,  dated  13th  October, 
1756,  the  indentures  dated  6th  January,  t77S,  and  the 
2Sd  and  S4th  May,  1775,  and  that  tbe  said  John  Carter 
had  agreed  with  Sarah  Oalwith,  and  Mtcholas  Oalwith, 
her  0011,  for  the  absolute  purchase  of  the  freehold  and  in- 
heritance of  the  said  hereditaments  and  premises,  late  of 
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the  testator  Nicholas  Morrdly  focr  8S6Q/.  of  which  the  said 
sums  of  910/.  and  900/.  were  to  be  taken  as  part;-— it  waa 
witnessedj  that  in  consideration  of  those  two  sums,  and  of 
the  fiirther  sum  of  1550/*  paid  by  the  said  John  Carter Jy^ 
the  said  Nicholas  Galunth  and  Sarah  Oalwith,  theyi  the 
said  Nicholas  and  Sarah  did  remise^  release,  and  for  ever 
quit  claim  unto  the  said  John  Carter,  his  heirs  andftssignB, 
all  the  provisoes  and  agreements  contained  in  the  said  in- 
denture of  the^^l  and  24th  May,  1775,  for  red^nption  of 
the  said  hereditaments  and  premises,  and  all  the  right,  title, 
and  equity  of  redemption  of  them  the  said  Nicholas  OaU 
with  and  Sarah  Galwith,  their,  or  either  of  their  heirs,  ex- 
ecutors, or  administrators,  thereby  reserved ; — and  it  was 
thereby  further  witnessed,  that  for  the  consideration  afore- 
said, the  said  Nicholas  Galmth  did  release,  ratify  and  con- 
firm, and  the  said  Sarah  Galunth,  by  virtue  of  all  powers 
enabling  her  so  to  do,  did  by  that  her  deed,  by  her  duly 
sealed  and  deUvered,  in  the  presence  of  and  attested.by 
three  credible  witnesses,  whose  names  were  thereon  in- 
dorsed, fully,  freely  and  absolutely^  direct,  limit  and  iqp- 
point,  release,  ratify  and  confirm  unto  the  said  John  Car' 
ter,  and  to  his  heirs  and  assigns,  the  same  premises,  to  hold 
unto  the  said  John  Carter,  his  heirs  and  assigns,  to  and  for 
his  and  their  own  proper  use  and  behoof,  absolutely  for 
ever: — and  in  the  said  indenture  was  contained  a  covenant 
on  the  part  of  the  said  JMcholas  Galwith,  to  levy  a  fine  of  the 
said  premises,  to  the  use  of  the  said  John  Carter,  his  heirs 
and  assigns  for  ever. 

The  execution  of  the  said  several  deeds  of  the  6th  Janu- 
ary, 1773,  23d  and  24th  May,  1775,  and  6th  November, 
Xl7ii  respectively  made  by  the  said  Sarah  Galwiih,  was 
attested  by  three  witnesses.    ;  « 

In  3fichaelmas  Term,  19  Geo.  S,  a  fine  was  levied  by 
the  said  Nicholtis  Galwith  of -the  aforesaid  premises,  in 
pursuance  of  the  covenant  contained  in  the  indenture  of 
the  6th  November,  1778, 
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XkMas  Oahaiih  died  without  issue  in  the  life-tfane  of       ^  IM^ 
^be  said  Simih  Oahaiih,  and  there  was  no  other  issue  of 
^he  body  of  the  said  Sarah  Oalwith  then  living,  nor  had 
^e  an  J  after4>om'child9  and  she  had  since  died. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  pow^  of  appointment  given  by  the  will  of  Nichola» 
AtarreU,  dated  13th  October,  1756,  to  his  daughter,  Sarah 
Gatmiik,  was  well  executed  by  the  deed  of  the  Gth  Novem- 
A^r^  1778,  such  deed  having  been  executed  by  the  said 
S4arakQahriih  in  the  life-time  of  her  son  Nicholas  Gahoithf 

The  case  came  on  for  argument  in  the  course  of  the  last 

"X^erra,  when  Mr.  Serjeant  Frere  for  the  plaintiffs,  submit- 

^^d  that  the  power  was  well  executed,  and  that  although 

-^Kchoku  Oalwith  the  son  was  alive  at  the  time,  it  would 

>K>t  invalidate  the  deed,  inasmuch  as  where  a  power  is  to  be 

^3i:ecuted  on  a  contingent  event,  it  may  be  executed  before 

^be  happening  of  the  contingency,  although  such  contingen- 

ojf  is  necessary  to  give  effect  to  the  execution.    Nicholas 

Gahtriik  and  Sarah  his  mother  had  clearly  a  power  tocon- 

a.g<x)d  title  under  the  deed,  subject  to  a  certain  contin- 

r,  which  might  have  defeated  it,  tnz.  the  birth  of  subse- 

^giient  issue.     In  the  case  of  the  Coufitess  of  Sutherland  v. 

'j^artkmore  (<i),  where  a  power  was  given  by  a  settlement 

a  married  woman,  m  c€L8e  of  the  death  of  her  husband  in 

Ufe^me^  to  charge  the  estate  with  a  sum  of  money, 

t  vid  she  executed  the  power  in  the  life-time  of  her  husband, 

afterwards  survived  him,  it  was  determined  by  the 

C<Hirt  of  .£Sn^*5  jBtfMcA,  and  afterwards  by  the  Court  of 

Chfoaicery,  that  the  power  was  well  executed.     That  case 

tlierefbre  is  expressly  in  point  to  shew,  that  where  a  power 

is  aiithcNnsed  to  be  executed  on  a  contingent  event,  it  may 

^  executed  before  the  happening  of  the  contingency.     In 

(«)  1  Dick.  56.     S.  C.  Vin.  Abr.    Tit  Authority,  (G)  pi.  S.  nomine 

Selater  v.  Trav4U. 

^OU  IX.  x 
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£^^.  Uvedale  y*  Uvedale  (a),  where  the  deviae  imb  to  the  wife  for 
life,  and  after  her  decease  the  testator  willed  that  die  same 
should  be  sold ;  Lord  Hardwicke  said^  that  ''the  words 
*  after  her  decease  *  .were  not  put  in  to  postpone  the  sale.** 
And  in  the  late  case  of  Dae  d.  CaVdn  ▼•  Tmnkmicn  (b), 
Sclater  y.  Travdl  was  referred  to  in  the  course  of  the  ar-> 
gumenty  and  Lord  Ellenborough  distinguished  it  from  the 
case  then  before  the  Court  (c),  as  there  the  power  was  giren 
to  a  designated  person  to  be  executed  upon  a  contingencj, 
but  in  Doe  y.  Tomkinson,  it  was  giyen  to  a  contingent  per-* 
son.  So  here,  the  testator's  daughter,  Sarah,  was  the 
person  designated  by  him  in  his  will,  and  she  executed  the 
power  accordingly ;  and  he  might  haye  contemplated  its 
execution  in  the  life-time  of  his  daughter  and  grandson, 
but  it  is  not  necessary  for  the  plaintiffs  to  shew  that  such 
was  his  intent. 

Mr.  Serjeant  Toddy  for  the  defendants.  The  execu- 
tion of  the  power  is  bad,  and  eyidently  not  according  to 
the  intention  of  the  testator.  His  object  was  to  leaye  his 
estate  to  his  grandchildren,  but  that  in  the  case  of  a  cer* 
tain  eyent,  viz,  that  his  grandson  should  die  without  issue 
in  the  life-time  of  his  mother,  and  she  should  then  haye  no 
other  children,  then  that  she  should  haye  the  disposition 
of  the  property,  and  exercise  the  power  to  the  use  of  sodi 
persons  as  she  should  appoint.  The  words  of  the  witt  are, 
tjiat ''  in  case  Nicholas,  the  grandson^  should  die  without 
issue,  in  the  life-time  of  the  testator's  daughter,  and  diere 
should  be  no  other  issue  of  her  body  then  liynig>  then  to^ 
the  use  of  such  persons  as  she  should  appoint,^  The 
word  t/ien  fixes  die  time  at  which  she  is  to  execule  the 
power^  pix.  after  the  death  of  her  son  MchotoMf  and  it 
oould  not  take  effect  until  that  eyent  had  happened* 
The  probability  is,  not  only  that  the  son  would  suryiye  his 

(a)  3  Atk.  1 17.  {b)  2  Mau.  &  Sdw.  165.  (c)  Id.  1 70. 
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mothevr  bat  thai  be  wmdd  have  issue;  and  if  the  pmperty       ^j^^ 
was  conveyed  suliyeot  to  sudi  a  contingency,  the  sum  to 
be  obtamed  for  it  would  be  comparativdy  snail;  but  if  the 
«0D hid  died  pre^iouslj^i  the  mother  would  hav«  required  a 
Biueh  larger  price,  as  she  would  then  have  a  full  power  to 
convey  id  fee.  Although,  where  a  power  is  authorised  to  be 
eufiuted  in  a  ecHitingent  event,  it  may  be  executed  before 
the  liifipening  of  the  contingency,  and  the  time  of  the  ex- 
ecution is  immaterial  (  yet  it  is  otherwise  where  it  Would  fnls* 
tnUesr  be  contrary  to  the  intention  of  the  party  creat- 
ing it    In  a  lats  case  before  the  Court  of  Excheqnef  (a), 
wheie  dM  devise  was  to  A.  for  life,  and,  after  her  decease, 
tetnaleis  to  adl,  and  pay  the  money  amongst  the  child- 
nn  ditti  living,  the  Court  held,  that  a  sale  could  not  be 
BMuie  till  after  the  wife's  decease.     That  case  shews,  that 
intil  die  death  of  the  tenant  for  life,  the  power  does  not 
niM^  and  consequently  cannot  be  executed  till  then ;  and 
if  K>,  die  power  in  this  case  could  not  have  been  executed 
vith  eflfeot,  until  after  the  death  of  the  testator's  grandson, 
fUciabuOalwiih.  Although  the  time  of  the  execution  may, 
>>  tone  eases,  be  immaterial,  still  the  object  of  the  do- 
^mnst  be  attended  to :  and  in  Mae  Adam  y.  Logan  (A), 
^ers  a  power  was  given  to  the  iurviror  of  husband  and 
^,  to  appoint  among  children,  and  they  eitecuted  a  joint 
^H^oitttment,  Lord  Tkurhw  held  it  to  be  bad.     The  wife 
^ht  have  been  influenced  by  her  husband,  but  if  she  had 
'i^rvifed  him  riie  would  be  placed  in  a  different  and  wholly 
^dependent  situation.    The  power  in  the  case  of  Sdaier  v. 
'VdmU  was  peculiar  in  its  termd,  and  seemed  to  make  the 
^^qypenfa^  of  the  emithigency  a  condition  precedent,  as  it  was 
**  that  if  the  husband  should  happen  to  die,  and  his  wife 
^Aiould  smrvive  him,  and  there  should  be  no  issue  of  the 
Vttrriage  living  at  the  death  of  the  wife,  then,  and  in  such 

(«)  Sugden  on  Powers,  Srd  Edit.  273»  Anonymous,  1806. 
H)  3  Brown's  Chan.  Cas.  310. 
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IjWi'^       case,  it  should  be  lawful  for  her  ai  angf  time  or  Hmes 

ing  her  life,  by  any  deed  &c.  to  charge  the  estate."    1 

however,  she  could  only  do  so  in  case  her  son  had 

without  issue  in  her  life-time,  and  there  should  b 

other  issue  of  her's  then  living. — The  time.of  execi 

however  must  be  considered  as  an  essential  part  of  apo 

and  in  Coke  Littleton  (a),  it  is  laid  down,  that  where  i 

is  a  devise  to  ^.  for  life,  and  that  after  his  decease  tb 

tate  shall  be  sold,  the  sale  cannot  be  made  during  the  1 

^^,  but  must  wait  until  his  decease.  So,  in  Brooke^s  Ah 

ment  (Jb)  it  is  said,  that  *'  where  a  man  wills  that  land  sh 

sold  after  the  death  oft/.  S.  by  his  executors,  and  make 

executors,  and  dies,  and  aftierwards  two  of  the  executoi 

and  afterwards  «/•  S.  dies,  the  two  executors  who  si: 

may  sell,  for  the  time  was  not  come  until  then.**  It  tfaei 

follows,  that  wherever  time  forms  a  material  part  of  th 

tingency,  the  sale  cannot  be  effected  until  such  contin^ 

has  happened.     And  here  the  creator  of  the  power  di 

contemplate  a  power  of  sale,  but  merely  gave  the  donee 

neral  power  to  dispose  of  the  estate  by  deed  or  will ;  ai 

true  test  to  ascertain  whether  a  power  be  well  execul 

not,  .is  to  consider  the  natiu*e  of  the  estate  created  i 

it,  as  limited  by  the  instrument  which  gives  the  p 

And  here,  if  the  purchaser  were  to  take  under  du 

instead  of  the  power,  he  could  only  take  an  estate  m 

to  the  limitations  therein  contained,  viz,  the  death  o 

grandson  without  issue  in  the  life-time  of  his  mothei 

there  being  no  other  issue  of  her's  then  living ;  when 

he  can  be  deemed  entitled  to  take  under  the  deed,  ]b 

take  an  absolute  estate  in  fee.     In  UvedaU  v.  Uvedai 

bill  was  brought  by  the  widow  for  a  sale,  and  as  it  w 

the  benefit  of  the  infant,  it  was  decreed  accordingly 

although    Lord   Hardtoicke  there  said,  that  the 

*'  after  her  decease,'*  were  not  put  in  to  postpone  th< 


(a)  Page  112  (b).  (h)  Tit.  Devise,  pL  31. 
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yet  it  was  merely  descriptive  of  the  time  when  the  life  es-       .  IBH^ 
tate  of  the  widow  should  be  put  an  end  to.    On  these 
gitrandsi  the  execution  of  the  power  in  question  was  pre- 
mature, as  it  was  in  fact  a  contingent  power  of  itselfi  and 
not  a  power  to  give  an  estate  upon  a  contingenc  j. 

Mx.  Serjeant  JPrere  in  reply. — No  time  was  expressed 
or  mentioned  by  the  donor  in  his  will,  when  the  power  was 
to  be  executed,  and  as  it  depended  entirely  on  a  contin- 
gency, the  donee  was  not  bound  to  wait  until  that  contin- 
gency happened.      In  Mac  Adam  v.  Logan  ^  the  power 
vas  distinctly  given  to  the  survivor  of  husband  and  wife ; 
and  it  was,  therefore,  most  properly  held,  that  a  joint  ap- 
pointment could  not  be  a  good  execution.     The  passage 
hCoke  liUleton  applies  only  to  a  devise  of  lands  to  be 
sold  by  executors;  and  Mr.  Hargrave,  in  commenting  on 
it,  most  jusdy  observes,  that  it  is  a  doubtful  point  upon  the 
<nthorities(a) ;  and  the  reference  from  Brooke's  Abridgment 
<^  goes  to  shew  that  surviving  executors  may  sell. — As  to 
Ae  Ananjfmofis  case  in  the  Exchequer ,  it  was  decided 
unequitable  principles;  and  until  the  death  of  the  tenant 
'orlifey  it  was  altogether  uncertain  how  many  children 
inigfat  be  alive,  and  between  whom  the  estate  was  to  be 
Prided.     All  these  authorities,  therefore,  are  distinguish- 
4de  from  the  present  case ;  and  under  the  circumstances, 
^  power  was  well  executed  by  the  deed  of  1778,  although 
4ie  grandson  of  the  testator  was  then  alive. 

The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice-Chancellor : — 

This  case  has  been  argued  before  us ;  we  have  consi- 
dered the  same,  and  are  of  opinion,  that  the  power  of  ap- 
pointment given  by  the  will  of  Nicholas  Morreli,  dated 

(•)  See  1  Hargrave  &  Butler^s  note  146  to  Co.  Lit.  113  (a). 
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the  I3th  October,  1756,  to  his  daughter  Sarah  Gahoilh^ 
was  well  executed  by  the  deed  of  the  6th  of  NovembtTf 
1778,  notwithstanding  the  execution  thereof  by  the  said 
Sarah  in  the  life-time  of  her  son  Nicholas  OalwUh. 

W.  D.  Bbbt, 
J.  A.  Park, 

J.  BURR0OGH. 


residue  of  the 
testator's  real 
and  personal 
estate  and  ef-> 
fects  to  trustees, 
to  pay  the  rents, 
produce  and 


Titus  Farmer  the  Elder,  and  Daniel  Farmer  and  Ti- 
tus Farmer  the  Younger,  Infants,  by  their  Next 
Friend, — v.  Joshua  Francis  the  Elder,  John  Hemmons, 
Edmund  Farmer,  Julia  Francis,  Edmund  Farmer 
Francis,  Joshua  Francis  the  Younger,  Henry  Fran- 
cis, Thomas  Francis,  David  Polley  Francis,  Daniel 
Farmer  Francis,  and  Sarah  Farmer. 

Devise  of  the    Jl  HE  following  case  was  sent  by  the  order  of  his  Hono 
the  Vice-Chancellor,  for  the  opinion  of  the  Judges  o 
Court: — 

Edmund  Farmer ^  by  his  will,  dated  the  16th  j^pri 
1814,  after  giving  certain  specific  and  pecuniary  legaciess- 
profits  to  testa-    ^jjj  directing  his  executors  to  invest  such  a  sum  in  tl 

tor's  wife  for  ° 

life,  and  after 
her  decease,  to 
his  daughter 
for  life,  and  af- 
ter the  decease 
of  his  wife  arid 
daughter,  he 

devised  the  said  fldmtmd,  until  the  age  of  twenty-four  years ;  and  the: 

residuary  trust 

estates  to  all  and 

every  the  issue,  child,  or  children  of  his  daughter  as  should  be  living  at  the  time  of  th« 

the  survivor  of  his  wife  and  daughter,  equally  amongst  them,  if  more  than  one,  to  be 

and  share  alike,  when  and  as  they  should  respectively  attain  the  age  of  twenty-four  yean, 

their  respective  heirs,  executors,  &c.  for  ever,  to  take  as  tenants  in  common,  and  not  as  j 

nants : — Held,  that  the  daughter's  children,  (seven  in  number),  touk  equitable  estates  in  fte, 


/. 


funds  as  would  produce  the  yearly  sum  of  52/.,  and 
pay  the  same  by  weekly  sums  to  his  son  Edmund,  for 
life ;  and  at  his  decease,  to  apply  the  same  for  the 
tenance  and  education  of  the  child  or  children  of  the 


e 
to 


id 
to 


to 
te- 


nants in  common,  in  the  real  estates  of  the  testator,  by  virtue  of  the  residuary  clause; — but  dsat  ^^ 
would  have  taken  legal  estates  in  fee  as  tenants  in  common,  by  virtue  of  such  residuary  cUisHTy  ^^ 
had  been  made  without  the  introduction  of  trustees. 
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difide  the  principd  amcxngst  them ;  ttid  after  giving  1000/.       ^1824- 
in  the  3  per  ceni.  consolidated  bank  annuitiea  in  tru0t|  to 
apply  the  interett  in  the  maintenance  of  his  grandsonsi 
Aoite/and  Tiius  Farmer ,  until  the  age  of  twenty-four,  and 
tiieor  to  divide  the  principal  between  them,  gave  and  dis- 
posed of  the  residue  of  his  estate  and  effects  as  follows: — 
*'  And  as  to  all  the  rest,  residue  and  remainder  of  my  es- 
^te  and  effects,  wheresoever  and  of  what  nature  or  kind 
^Oever  the  same  shall  or  may  consist  at  the  time  of  my  de- 
^^'^ase,  both  real  and  personal,  as  well  in  possession  as  re- 
^^nion,  remainder,  or  expectancy,  I  do  hereby  give,  de* 
and  bequeath  the  same  and  every  part  thereof  unto  my 
Lu€jff  and  Joshua  Francis^  and  John  Hemmonsy  to 
and  hold  the  same  and  every  part  thereof  unto  my  said 
^^ik  iMCg,  and  the  said  Joshua  Francis,  and  John  Hem'- 
%HMf,  their  heirs,  executors,  administrators  and  assigns 
Cnp  ever,  upon  trust  nevertheless,  and  to  and  for  the  per- 
sons, oies,  intents  and  purposes  following,  viz.  upon  trust, 
as  to  die  rents,   dividends,  interest,  use,  produce   and 
|itiofit9  thereof,  for  the  use  and  benefit  of  my  said  wife  for 
«nd  during  the  term  of  her  natural  life,  and  irom  and  after 
hitt  decease,  upon  trust  for,  and  I  do  hereby  give,  devise 
and  beqneath,  the  rents,  dividends  and  interest,  use,  pro- 
daoe  and  profits  of  the  said  last  mentioned  trust  estate, 
fanda  and  effects,  unto  my  daughter  Mary  Francis,  for 
Iter  natural  life,  to  and  for  her  own  sole,  separate  and 
peculiar  use,  not  subject  or  liable  to  the  debts,  receipts,  or 
engagements  of  her  present  or  any  after-taken  husband  . 
or  huabands,  and  over  which  I  will  and  direct  he  or  they 
shflH  have  no  power  or  control  whatsoever^  but  that  the 
receipt  of  my  said  daughter  alone,  notwithstanding  her  co- 
verture, shall  be  at  all  times  a  good  and  sufBcient  discharge 
to  the  person  or  persons  paying  the  same ; — and  from  and 
afttt  the  decease  of  them  my  said  wife  and  daughter,  upon 
tmst  for,  and  I  do  hereby  give,  devbe  and  bequeath  the 
saad  residuary  trust  estate,  hereditaments  and  premises. 
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and.the  principal  of  the  said  residuary  trust  fund,  ptoffkt^ 
ty  and  effects,  unto  and  amongst  ail  and  every  the  loWfbl 
issue,  child  or  children  of  my  said  daughter  Mmy  i^rm^ 
cis,  as  shall  be  living  at  the  time  of  the  decease  of  the 
sutvivor  of  them  my  said  wife  and  daughter,-  equsAy 
amoogst  them,  if  more  than  cMoe,  to  be  divided  share  and 
share  alike,  when  and  as  they  shall  respectively  attain -the 
age  of  twenty^four  years,  and  to  their  respective  hdbrs, 
executors,  administrators  and  assigns  for  ever,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  if  oidy 
one,  then  the  whole  thereof  to  such  only  or  surviving  duld 
of  my  'said  daughter  Maty  Francis,  his  or  her  heirs,  exe^ 
cutors,  administrators,  or  assigns  for  ever,  upon  attabrntg 
the  said  age.  But  in  case  there  shall  be  no  such  issue, 
child  or  children  of  ray  said  daughter  Maty  Francis,  liv- 
ing at  the  time  of  the  decease  of  the  survivor  of  them  my 
said  wife  or  daughter,  or  being  such,  all  of  them  shall  die 
without  lawful  issue,  under  the  said  age  of  twenty-four 
years,  then  upon  trust  for,  and  I  do  hereby  give  and  be* 
queath  the  said  residuary  trust  estates,  hereditaments,  and 
premises,  residuary  trust  fund,  property,  and  effects  unto 
my  said  grandsons  Daniel  and  Jitus  Farmer,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to 
several  and  respective  heirs,  executors,  adminisi 
and  assigns  for  ever,  to  take  as  tenants  in  common^ 
not  as  joint  tenants,  and  to  and  for  no  other  use,  intent^  oe^ 
purpose  whatsoever." 

The  testator  died  on  the  ^th  .^pril,  1814,  leaving  Ed^r^md- 
mund,  his  eldest  son  and  heir  at  law  him  surviving,  wl 
died  on  the  ^th  October,  1817,  leaving  Edmund  F^ 
mer,  his  eldest  son  and  heir  at  law  him  surviving,  wIe^XT  |io 
then  became  the  heir  at  law  of  the  testator. 

On  the  death  of  the  testator,  his  widow  entered  in^  .gmto 
possession  of  the  rents  and  profits  of  his  real  and  pe '  yil?^ 
sonal  estate,  and  received  the  same  until  her  dea$h,  V 

January,    1818;   when    the  testator^s  daughter^..^ 
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Jimm9^  (entered  into  possession  of  the  rents  and  profits,  lOT4r^ 
andreonred  them  unt9  her  death  in  November,  18S1. 
J6my  Francis  left  seven  childi^n,  viz.  Julia,  Edmund 
^mner^  Joehua,  Henry,  Thomas,  Darid  Pottey,  and 
-OmM  Farmer  Francis,  the  youngest  of  whom  was  then 
of  the  age  of  four  years  and  upwards,  having  been  bom 
'^Ssfimnbcr,  1817. 

The  questions  for  the  opinion  of  the  Court  were,  whe- 
ther the  children  of  the  testator's  daughter,  Mary  Fran- 
^^,  took  any  and  what  interests  in  the  real  estato  of  the 
*^^tor,  by  virtue  of  the  residuary  devise  in  his  will?  or 
^^lixAket  Edmund  Farmer  as  heir  at  law  of  the  testator, 
^^  what  other  person  or  persons,  was  or  were  entitled  to 
^^ich  real  estates? 

And  if  the  Court  should  be  of  opinion  that  the  trustees 
^<xk  the  legal  fee  under  the  devise,  then,  whether  the 
Children  of  Mary  Francis  would  have  taken  any  and 
^hat  interests  in  the  real  estates  of  the  testator,  by  virtue 
of  the  said  residuary  devise,  in  case  it  had  been  made 
>rithoat  the  introduction  of  trustees?  or  whether  the  heir 
^t  law  of  the  testator,  or  what  other  person  or  persons 
xrould  have  been  entitled  to  the  said  real  estates? 

The  case  came  on  for  argument  in  the  course  of  the  last 

*Term,  when  Mr.  Seijeant  Bosanquet  for  the  seven  child- 

^ren  of  the  testetor's  daughter,  Mary  Francis,  submitted, 

^hat  the  only  question  was,  what  estate  they  took  in  the 

ireal  estates  of  the  testator  under  the  residuary  clause  in 

lus  will,  the  personal  estate  being  altogether  out  of  the 

<IiieMon« — The  trustees  took  the  legal  estate  in  fee,  and 

Ae  children  cUMary  Francis  a  vested  interest,  as  tenants 

In  common,  immediately  on  her  death.    This  being  a  de- 

'wise  of  the  rest  and  residue  of  the  testator's  estate,  it  is 

<:kar  diat  he  intended  that  it  should  go  to  those  named  in 

^e  will,  in  preference  to  the  heir  at  law ;  and  if  so,  the 

Court  will  put  such  a  construction  on  it  as  would  be  most 
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1884.^  favosrable  to  the  devisees.  It  is  evident  that  he  was  qd- 
acquainted  with  the  rules  of  law^  as,  if  his  daughter's 
children  were  to  ti^ke  no  interest  until  they  arrived  at  the 
age  of  twenty-fburi  the  devise  would  be  void  aa  bemg  too 
remote ;  but  his  manifest  intention  was^  to  bettcAt  the  Cunilj 
of  Mary  Francis  as  much  as  possible,  he  therefcn^  meant, 
that  they  should  take  a  vested  interest  on  her  deaA,  sub- 
ject to  the  condition,  that  the  property  should  not  be  dU* 
vided  until  they  attained  the  age  of  twenty-four.  The  tes- 
tator, by  his  will,  gives  the  residue  of  the  rents  and  ptollts 
of  his  estate  to  the  use  of  his  wife  for  life,  and,  afkar  her 
decease,  to  his  daughter  Mary  Francis  for  ttfe,  and  from 
and  after  their  decease,  upon  trust  to  and  amongst  all  and 
every  the  issue,  child  or  children  of  the  testator's  dailgbr 
ter,  Mary  Fronds^  as  should  be  then  living  at  the  time 
of  the  decease  of  the  survivor  of  his  said  wife  and  daugh- 
ter. If  he  had  stopped  there,  there  coidd  be  no  doubt 
whatever : — But  the  property  was  to  be  divided  share  and 
share  alike,  wken  and  as  the  children  of  hb  dad|^ter 
should  respectively  attain  the  age  of  twenty-fbmr  years : 
the  issue,  therefore,  were  the  express  objects  of  hisbouii^ 
ty.  And  from  Boraston^s  case  (a),  to  that  of  Doe  d.  Boahe 
V.  Nmvell  (6),  such  a  condition  has  always  been  consider- 
ed as  a  condition  subsequent;  and  the  effect  of  all  the  de- 
cisions is,  that  where  an  absolute  property  is  given,  and  a 
particular  interest  in  the  mean  time,  as  untU  the  devisee 
shall  come  of  age,  and  when  he  shall  be  of  age,  then  to 
him  and  his  heirs,  it  shall  not  operate  as  a  condition  pve* 
cedent,  but  as  the  description  of  the  time  when  the  le- 
mainder-man  is  to  take  in  possession.  It  is  clear  that  the 
devise  to  the  testator's,  grandsons,  Daniel  and  Tihu 
Farmer f  is  too  remote  to  pass  any  interest  to  them;  and 
the  children  of  Mary  were  not  to  take  absolutely  on  her 
death,  but  a  vested  interest,  subject  to  be  divested  in 

(«)  3  Rep.  19.  (b)  1  Mau.  &  8elw.  3^. 
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dwjr  did  not  attain  the  age  of  twenty-foar;  and  if  di^  did 
not  take  mich  interest,  die  object  of  the  testator  would  be 
thogeAieat  defeated.      In  Doe  d.   ffikeedon  ▼•  Lea(fl)f 
where  there  was  a  devise  to  trastees  till  A.  should  attain 
the  age  of  twenty-four,  and  when  he  should  attain  that 
age,  to  Uni  in  fee,  it  was  held  to  give  him  a  vested  interest, 
which  would  descend  to  his  heirs,  although  he  died  before 
twenty-feur;  and  Lord  Kengon  there  said,  ''  that  those 
wends  eonld  not  operate  as  a  condition  precedent,  but  as 
givii^  an  absolute  interest  in  the  fee,  and  denoting  the  time 
when   the  remainder  was  to  take  effect  in  possession." 
But  the  leading  case  on  this  subject  is  that  of  Bromfield 
▼.  Crewder  (6),  the  authority  of  which  was  recognized  and 
adopted  by  Lord  Eilenborough  in  Doe  d.  Hunt  v.  Moore  (c), 
and  Doe  d.  Roake  y.  Nowell  (d),  and  the  decision  of  the 
Conrt  in  the  latter  case  was  afterwards  afflnned  in  the  House 
of  Lords  (e).  The  case  of  Bromfield  v.  Crowder  was  decided 
cm  the  authority  of  Edwarde  v.  Hammond  {/),  and  the  re- 
suit  of  all  these  cases  tends  to  shew,  that  it  frequently  hap- 
pens, that  a  remainder  is  limited  in  words  which  seem  to  im- 
"l^rt  a  contingency,  though  in  fact  they  mean  no  more  than 
wrouM  have  been  implied  without  them;  or  do  not  amount 
"Co  a  condition  precedent,  but  only  denote  the  time  when  the 
is  to  vest  in  possession: — and  that  instances  also 
to  be  met  with,  where  the  contingency,  upon  which  an 
estate  is  limited,  has  been  considered  as  a  condition  sub- 
sequent instead  of  precedent,  so  that  the  estate  beccHnes 
''wested  immediately,  subject  to  be  divested  by  the  condi- 
*tioii  when  it  happens. 

Mr.  Serjeant  Pell  for  the  heir  at  law.    The  question 
is,  whether  the  intention  of  the  testator  can  be  carried 


(«)  3  Term  Rep.  41.  {d)\  Mau.  &  Selw.  334. 

(i)  1  New  Rep.  313.  (e)  5  Dow,  202. 

(c)  14  East,  601.  (/)3  Lev.  132. 
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into  effect  by  the  words  contained  in  his  will;  and  if  the 
rules  of  law  be  one  way  aiid  the  intention  another,  yet 
Fravcis.      the  Court  cannot  give  effect  to  the  intent,  unless  there 
be  words  in  the  will  which  will  enable  them  to  do  so.     It 
must  be  admitted,  that  the  trustees  had  a  legal  interest; 
and  although  the  youngest  child  of  the  testator's  daughter 
was  four  years  old  at  the  death  of  its  mother,  it  will  not 
affect  the  question,  as  no  subsequent  event  can  alter  the 
legal  effect  of  the  will,  which  must  be  taken  with  reference 
to  the  state  of  things  at  the  time  it  was  made.     The  de- 
vise to  the  seven  children  of  Mary  FVancis  is  yoid  for 
remoteness.     The  principles  established  by  the  authori- 
ties cited  may  be  admitted,  and  in  ordinary  cases  the 
words  used  by  the  testator  in  this  will  might  be  sufficient 
to  convey  a  vested  interest  to  his  daughter's  children,  as  the 
words  u^Aen  and  as  may  be  considered  as  adverbs  of  time,>- 
and  denoting  the  period  when  the  remainder  is  to  vest  in 
possession.     Here,  however,  the  testator,  afler  devising  a 
life  estate  to  his  vdfe,  and  after  her  decease  a  life  estate  to 
his  daughter,  and  afler  the  decease  of  both^  gave  the 
same  upon  trust  to  and  amongst  all  the  children  of  the 
daughter,  as  should  be  living  at  the  time  of  the  decease  of 
the  survivor  of  the  wife  and  daughter,  equally  amongst 
them,  if  more  than  one,  to  be  diwided  share  and  share 
atike,  when  and  as  they  should  respectively  attain  the  age 
of  twenty-four  years;  the  devise  therefore  is  to  a  stock  or 
class  of  persons,  the  whole  of  whom  were  intended  to  take 
an  interest  imder  the  will,  but  none  of  them  were  to  come 
into  the  enjoyment  of  the  estate,  until  they  should  have 
respectively  attained  the  age  of  twenty-four.     It  is  impos — 
sible  to  say  how  many  might  have  lived  to  attain  that  age^ 
and  the  property  could  not  be  locked  up  for  so  long  a  period  ^ 
and  if  so,  the  devise  is  clearly  void  as  being  too  remote,  an 
more  parti(5ularly  so,  as  no  division  of  the  property  coul 
be  made  until  it  was  ascertained  how  many  of  the  child^ — 
ren  would  have  attained  that  age.     The  case  of  Doe  d  ^ 
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WJ^^^don  V.  Lea,  is  the  only  authority  that  has  been  re-        "1824- 
lied  on  for  the  devisees  which  is  at  all  applicable  to  the        Pakhbr 
present,  as  in  all  the  other  cases  the  interest  passed  to  dis-       fraiicis 
tinct  individuals  and  not  to  a  whole  class  of  perscms;  and 
in  Leake  v.  Robinson  (a),  where  the  testator,  by  his  will 
gSTe  his  real  and  personal  estate  to  trustees,  upon  trusty  to 
iqpply  the  rents  and  dividends,  (or  so  much  as  they  should 
tiunk  fit),  to  the  maintenance,  &c.  of  his  grandson  Wm  M. 
until  twenty-five;  then  to  permit  him  to  receive  the  same 
during  his  life;  and  after  his  death,  to  apply  the  same,  (or 
a  part),  to  the  maintenance  of  all  and  every  the  child  and 
children  of  W.  JR.  until  twenty-five,  respectively ;  and  then 
upon  trust  to  assign  and  transfer  to  such  children  so  at- 
taining twenty-five,  and  **  in  case  ff^.  R.  should  die  with- 
out leaving  issue  Uving  at  the  time  of  his  death,  or  leaving 
such,  and  all  die  before  twenty-five,'^  upon  trust,  to  pay 
or  transfer  imto  and  among  all  and  every  the  brothers  and 
sbters  of  W.  iZ.,  share  and  share  alike,  upon  their  all  at- 
taimng  twenty-five,  or  marriage,  respectively :  The  testator 
then  ^ave  the  residue  of  his  real  and  personal  estate,  up* 
on  trust,  to  pay  one  moiety  of  the  rents,  interests,  and 
dividends  to  the  testator's  daughter  A.  for  life,  and  after 
her  death  to  her  husband  for  life,  and  upon  the  death  of  the 
survivor,  to  the  children,  (except  W.  R.)  in  the  same  man- 
ner as  with  respect  to  the  former  gift;  and  as  to  the  other 
moiety,  upon  like  trusts  for  the  testator's  daughter  £., 
her  husband  and  family,  with  survivorship  between  the 
respective  grand-children;  and  in  case  of  the  death  of 
either  of  the  daughters  without  leaving  bsue  living  at  her 
decease,  then  to  the  children  of  the  surviving  daughter: 
it  was  held,  that  the  limitation  to  the  brothers  and  sisters 
of  ff^.  R,  in  default  of  issue  living  to  attain  twenty-five, 
was  intended  to  include  aU  his  brothers  and  sisters  living 
at  his  death,  and  was  consequently  void,  as  being  too  re- 

(a)  2  Meriv.  363. 
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j^^,  mote.  That  case  has  never  since  been  questioned^  or  its 
doctrine  impugned:  and  Phipps  v.  Kelynge  {a),  is  an 
.  authority  to  shew,  that  it  appears  to  be  now  settled,  that  a 
trust  for  accumulation  exceeding  the  limits  allowed  fiir 
executory  devises  in  general  is  void  in  toto.  Here,  there- 
fore, the  devise  to  the  children  of  Mary  Frances,  when 
they  attained  the  age  of  twenty-four,  was  void  as  being 
too  remote,  and  the  heir  at  law  is  consequently  entitled  to 
take  the  real  estates  of  the  testator,  as  they  did  not  pass  to 
the  devisees  under  the  will. 

Mr.  Serjeant  Lawes  appeared  for  the  plaintiffs,  as  next 
of  kin,  but  the  Court  observed,  that  they  could  have  no 
title  whatever  to  the  estates ;  and  that  the  only  queaticMi 
was  between  the  children  of  the  testator's  daughter,  as 
devisees  under  the  will,  and  the  heir  at  law. 

Mr.  Serjeant  Bosanquet  in  reply,  submitted,  that  the 
case  of  Leake  v.  Robinson  had  no  bearing  whatever  on 
the  present  question,  as  it  was  considered  and  decided  as 
embracing  a  question  of  personal  property  only,  without 
any  reference  to  a  real  estate;  and  that  of  Phipps  v. 
Kelynge^  as  relating  to  a  trust  for  accumulation,  was 
also  inapplicable ;  and  it  was  foimerly  held,  that  such  a 
trust  exceeding  the  allowed  limits  was  void  only  for  the 
excess.  Here,  however,  the  only  question  is,  whether  by 
the  terms  of  the  devise  the  condition  is  not  to  be  considin*- 
ed  a  condition  subsequent,  and  giving  tlie  children  of  the 
testator's  daughter  a  vested  interest  in  the  estates  on  her 
death,  to  be  divided  on  their  respectively  attaining  the  age 
of  twenty-four. 

The  following  certificate  was  afterwards  sent  to 
Honor  the  Vice-chancellor: — 

(a)  Fearne  on  Contingent  Remaiaders,  7th  Edit.  Appendix,  616. 
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Xhe  case  has  been  argued  before  us,  we  have  consider- 
ed the  same,  and  are  of  opinion,  that  Julia  JFrancis,  Ed^ 
mund  Parmer  Francis i  Joshua  Francis  the  youngeri 
ff^ewiry  Francis^  Thomas  Francis^  David  Policy  Francis^ 
aad  Daniel  Farmer  Francis^  the  children  of  the  testator's 
da^ughter  Mary  Francis^  took  equitable  estates  in  fee  as 
tenants  in  common  in  the  real  estates  of  the  testator,  by 
virtue  of  the  residuary  clause  in  his  said  last  will  con- 
taineiL 

\ft  are  of  opinion  that  the  said  children  of  Mary 

Fronds  would  have  taken  legal  estates  in  fee  as  tenants 

in  common,  by  virtue  of  the  said  residuary  devisc^.in  case 

it  had  beqn  made  without  the  introduction  of  trustees  as 

staled  in  this  case. 

W.  D.  Best, 
J.  A,  Park, 

J.  BURROUGH. 


18M. 


Fromont  v.  Coupland. 


Saturday, 
June  1 9th. 


Before  there 
can  be  an  action 
or  a  set  off  in 


-*  HIS  was  an  action  of  assumpsit ,  and  brought  to  recover 
Ae  sum  of  200/.  for  the  use  and  occupation  by  the  de- 
fendant of  certain  stables,  belonging  to  the  plaintiff.     The  'f»P«<^*  ?^.a 

1  -  ,  7  .  ,  .  claim  aruing 

"wendant  pleaded  the  general  issue,  with  a  notice  of  set  outofapartncr- 
^ff  for  monies  due  to  him  from  the  plaintiff  on  an  account  there^^sTbc  » 

^^ted  ^"'^  balance 

struck ;  and  it 

At  the  trial  before  Lord  Chief  Justice  Best,  at  Guild-  Beem8,thatthere 

^1  at  the  Sittings  in  the  last  Term,  it  appeared  that  the  mise  topaysuch 

Plaintiff  and  defendant  had  formerly  been  engaged  or  con-  ascwtoined.*** 

nected  together,  as  the  joint  proprietors  of  a  stage  coach  Y^^^h  ^i^' 

'^^luung  from  AiM  to  Zonrfon  and  back  again;  that  each  ran  tiff  and  defend- 

fte  coach  a  certain  part  of  the  journey,  the  plaintiff  pro-  prietori*©? a^"** 

stage  coach 
lyoQiog  from  /i,  to  B.f  the  former  providing  horses  for  one  part  of  the  road,  and  the  latter  for 
the  other,  and  the  profits  of  each  party  were  calculated  according  to  the  number  of  miles  his  horses 
tu?eBed,  and  the  plaintiff  received  the  fares  of  the  passengers,  and  gave  a  weekly  account  of  the 
i^^ptsand  disbursements  belonging  to  the  coach  to  the  defendant: — Held,  that  the  plaintiff  and 
itkoint  werQ  partners,  and  tiMt  in  an  action  by  the  former  agamst  the  latter  upon  a  separate 
truAsaction,  he  could  not  set  off  a  balance  due  to  him  upon  such  weekly  accounts. 
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jy^.       Tiding  horses  and  all  other  requbites  for  his  part  of  iIm 

Promoht      road,  and  the  defendant  for  the  other.     That  the  plaintii 

ft, 

OoDPiwuiD.  received  the  whole  of  the  fares  and  profits  of  the  comd 
by  his  agent,  and  proportioned  a  share  to  himself  and  di 
defendant  according  to  the  distance  which  each  ran  ih 
coach.  That  the  accounts  were  made  out  bydiepUn 
tiff's  clerk,  and  forwarded  to  the  defendant  erery  week 
and  which  contained  a  statement  of  the  weekly  teceapt 
and  disbursements ;  and  on  these  accounts  being  offierec 
as  evidence  of  a  set  off,  it  appeared  that  there  was  a  ba 
lance  due  to  the  defendant  amounting  to  256L  But  ob  di 
plaintiff's  daughter  being  called,  she  stated  that  them 
were  other  general  accounts  between  her  father  and  thi 
defendant;  and  that  no  final  accoimt  had  been  settled  o 
adjustment  made :  and  there  was  no  evidence  to  shew  tha 
the  plaintiff  had  made  any  promise  to  pay  the  defendan 
the  balance  in  question.  It  also  appeared  that  the  fisin 
tiff  had  retired  from  the  concern ;  and  that,  on  his  doing  8Q 
the  defendant  had  taken  the  stables  in  question,  and  to  re 
cover  the  rent  of  which  the  present  action  was  brought^— 
His  Lordship,  under  these  circumstances,  was  strongly  im 
clined  to  think  that  the  accounts  in  question  could  not  aY«i 
the  defendant  as  evidence  of  a  set  off,  there  being  no  fisu 
balance  struck  between  him  and  the  plaintiff,  and  he  diied 
ed  the  jury  to  find  a  verdict  for  the  plaintiff  for  200/.  Un 
amount  of  the  rent  for  the  stables,  reserving  liberty  to  thed^ 
fendant  to  move  to  set  it  aside  and  that  a  nonsuit  migfaftlie 
entered,  in  case  the  Court  should  be  of  opinion  that  theao* 
counts  in  question  were  admissible  as  evidence  of  a  set  oC 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  sabniit* 
ted  in  the  first  place,  that  no  partnership  existed  betwwn 
the  plaintiff  and  defendant  in  the  general  concerns  of  die 
coach;  and  ^econci/y,  that  if  there  had,  the  accounts  hjl& 
been  adjusted  and  settled; — in  either  of  which  cases  they 
were  admissible  as  evidence  of  a  set  off. — First y  although 


tN  THfe  tirrn  tkar  of  gko.  it.  Ml 

M  Ijflwetn  the  pubMe  aiu}  proprietors  of  a  coach/  the       C^J^ 

ffiiaiBitiff  and  defendant  might  be  considered  partners,  and       FaoMosit 

jmxtiy.  responsibles  and    might   maintain  a  joint  action     covrLAKiK 

igaabMt  passengers  for  refusing  to  pay  their  fares,  yet, 

^k«ae  it  is  known  on  the  road  on  which  the  coach  travek, 

Ikn/ki  each  (of  the  proprietors   prorides   materials  for  a 

^CA  space,  they  are  individually  liable  to  the  tradesmen 

who  nay  fiinrish  supplies  for  the  coach,  and  must  be  sued 

iqpHlMtdy ;  and  here  it  is  quite  clear  that  each  had  separ* 

itfe   interests  and  distinct  shares  in  the  profits  and  loss. 

ill  MmioH  y.  Hanson  (a),  it  was  determined,  that  if  several 

p0i!«soas  work  several  stages  of  a  coach,  with  horses, 

Amr  several  property,  in  the  general  profits  of  which 

tkey  aie  partners,  they  are  not  all  jointly  liable  for  goods 

fiii'iuriied  to  one  partner,  for  the  use  of  the  horses  drawing 

^  coach  along  his  part  of  the  road.     So  here,  the  plain- 

mma  defendut  were  not  partners  in  the  general  profits 

^  the  concern,  for  each  only  claimed  the  profits  arising 

■CHii  diat  part  of  the  road  on  which  each  supplied  the 

^^Kraes  and  other  requisites  for  the  running  of  the  coach ; 

^  the  case  of  Coope  v.  Eyre  (b),  is  decisive  to  shew,  that 

*^  titdet  to  constitute  a  partnership,  there  must  be  a  com^- 

^^oaion  of  profit  and  loss  on  the  general  concern;  and 

Wsi  as  the  plaintififand  defendant  had  separate  interests, 

^  the  former  received  the  proportion  belonging  to  the 

i^ttsr,  and  had  all  the  profits  of  the  concern  in  his  own 

viadst  the  weekly  accounts  rendered  to  the  defendant 

liOit  be  considered  as  an  adjustment  of  the  general  ac- 

[Lord  Chief  Justice  Best,  —  Even  supposing  that  the  ac- 
OMMfes  imse  taken  every  week,  they  would  not  shew  the 
stakmwS  the  general  balance  of  the  partnership  account; 
beeanae  there  might  bci  actions  pending  against  the  plain- 
tiff and  defendant,  as  proprietors  of  the  coach,  and  the' 

•    •   («)  2  Tsuat  49.  {b)  I  H.  BU  43. 
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-i^^-  amount  of  the  profits  to  be  eventibtUy  divided  between 
Fromont  them  would  depend  on  the  result  of  such  actions.] 
CoupLANo.  It  was  incumbent  on  the  plaintiff  to  shew  that  theve 
were  other  accounts  between  him  and  the  defendant ;  but 
his  daughter  merely  said,  that  there  were  such  aeco«]iits» 
and  if  they  had  been  produced,  they  might  also  have  been 
in  favor  of  the  defendant.  In  Smith  v.  Barrow,  Mr.  Jus- 
tice BuUer  said,  (a)  **  One  partner  cannot  recover  a  sum 
of  money  received  by  the  other,  unless  on  a  balance  struck 
that  sum  be  found  due  to  him  alone.*'  And  here,  on  the 
production  of  the  accounts  in  question,  the  sum  of  2fi6/i» 
appeared  to  be  due  from  the  plaintiff  to  the  defendant; 
and  as  they  contained  the  receipts  on  the  one  side  anddis^ 
bursements  on  the  other,  as  well  as  the  balance  struck, 
they  were  conclusive  to  shew  the  amount  of  the  profits 
due  to  the  defendant ;  an4  a  promise  by  the  plaintiff  to  pay 
such  amount  was  unnecessary ;  for  in  Rackstraw  v.  Jbmber^ 
Lord  Chief  Justice  Gibbs  said  (i),  "  the  dissolution  of  a 
pre-existing  partnership,  and  the  mutual  settlement  of  aa 
account,  are  a  sufficient  consideration  in  law  for  an  "npHcii 
promise  to  pay  a  balance  on  the  side  of  the  partner <ftiQiD 
whom  such  balance  is  due;  it  is  not  necessary  that  tibexm 
#  should  be  an  express  promise." 

Lord  Chief  Justice  Best. — I  gave  the  defendant  leave  to 
move  to  set  aside  this  verdict,  as  it  was  stated  by  his  coun- 
sel that  the  action  could  not  be  maintained  on  the  autfaoriff. 
ty  of  previous  decisions,  but  neither  of  the  cases  to  which, 
we  have  been  now  referred,  seems  to  me  to  apply  to  tUk 
question.  On  principle,  as  well  as  in  reason  and  justice^  Qjut 
weekly  accounts  offered  in  evidence  by  the  defendant  ana 
not  a  proper  subject  of  set  off  in  this  action.  If  authoct 
ty  were  necessary  to  shew  that  the  plaintiff  and  defendaal 
were  partners,  the  case  of  Barton  v.  Hamon  is  deciaivo.; 

(a)  2  Term  Rep.  478.  (b)  Holt's  N.  P,  C.  370. 
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but  no  such  authority  is  required.    Both  were  engaged  in       }?^^ 
carrying  the  same  passengers  from  one  place  to  another^      Fromont 
tbcgr  ttceired  iStfea  firom  esxjti,  and  are  jointly  ftndwerable     coupLAim; 
to  the  pubUe  for  m  breach  at  contract;     The  partnership 
theiefore  oaiinctt  be*  disputed-;  and  if  so,  the  only  question 
is,  aato  diesiode  of  dividiB^  the  profits  pretioui^ly  to  the 
setdenKnt  of  a  genend  account*  '  The  profits  wei%r  to  be 
divided  weeldy^.  according  Uy  the  number  of  nrit^s  which 
eachpafty  van  the  coadi^  but  that  was  not  a  final  adjust- 
ment of  the  accounts,    Unqisestionably,  i^  after  a  part^ 
nerriup  hae  been  cBssoIved,  the  parties  meet  and  come  to 
amittlidl  settlement'  of  an  account^  and  one  of  them  ad^ 
mtta  a  bidance  to  be  due  on  account  of  the  partnership 
traBttetions,  it  raises  a  moral  consideration^  and  which 
may  lie  mfflcient  in  law  for  an  implied  promise  to.  pay 
aueb  balance  by  the  partner  from  whom  it  is  due.    The 
ctmetot  Itmeksfraw  v.  Imber  is  a  mere  nisiprius  decision, 
and'CaiUiot  dierefi)re  be  considered  as<  an  authority  of  any 
Wttighl  ;•  and  although  the  greatest  respect  is  due  to  the  very 
Icafffwl  Judge  who  tried  that  cause,  yet  if  it  had  been  afkier- 
^faidieotisidierM,  it  might  have  been  determihed  otherwise; 
fiiitit  k  sufficient  for  me  to  say,  that  it  is  not  applicable 
^o  the  present,  as  no  settlement  of  the  accounts  appears  to 
liave  taken  place,  either  at  or  after  the  dissolution  of  the 
partnership.    But  the  opinion  of  Mr.  Justice  Buller^  in 
the  case  of  SfiUih  v.  Barrow,  seems  to  be  decisive  of  the 
ll^eaent.  He  there  said  (a),  **  supposing  any  debt  were  due 
fipolB  the  pkrintiff  to  the  defendiant,  it  was  for  the  advan- 
tage of  the  Utter  to  bring  the  action  in  the  form  of  money 
had  And  received.     One  partner  cannot  recover  a  sum  of 
money"  received  by  the  other,  unless  on  a  balance  struck 
duil  aum^  be^  fbund  due  to  him  alone.*'    So  that  before 
theipe  ten  bfean  action  or  a  set  ofi'  in  respect  of  a  claim 
arising  out  of  a  partnership  a(!CouM,  there  must  be  an 

(«).  a  Term  Rep.  478. 
y2 
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-j?^"  actual  balance  struck.  The  same  doctrine  was  laid 
Fromont  in  Foster  v.  Allansan,  where  Mr.  Justice  Butler  sai 
CoupLAND.  that  **  on  the  dissolution  of  the  partnership*  the  p 
settled  an  account^  and  that  there  was  an  express  pr 
by  the  defendant  to  pay  the  balance."  So  here,  i 
been  contended  that  there  has  been  a  balance  st 
but  there  is  nothing  like  it.  The  balance  meant  h] 
Justice  Bullet f  was  not  of  particular  items  during  th< 
tinuance  of  the  partnership,  but  an  adjusted  or 
balance  of  all  the  partnership  accounts,  on  the  windii 
of  the  concern.  Here,  however,  it  does  not  appear 
the  evidence  or  accounts  produced,  that  such  a  bs 
had  been  struck,  and  until  it  was  done,  the  one 
could  not  recover  a  sum  received  by  the  other,  ai 
might  be  doing  great  injustice  if  we  were  to  allow  t1 
off  as  claimed  by  the  defendant.  The  balance  in  qu< 
was  only  upon  weekly  accounts,  and  at  the  end  oi 
week  it  appears  to  have  been  made  up  by  the  plaii 
clerk,  who  stated  on  the  one  hand  that  the  receipts  am 
ed,  to  a  certain  sum,  out  of  which  a  proportionate  pai 
due  to  the  defendant  for  mileage,  but  the  balance  i 
have  been  altogether  different  at  the  end  of  a  qua 
or  yearly  account ;  for,  if  actions  had  been  brough 
determined  against  both  proprietors  for  the  loss  of  g 
or  injury  to  a  passenger,  the  damages  when  reco 
would  be  deducted  from  the  general  account.  The 
tiff's  daughter  stated  at  the  trial,  that  there  were  ace 
outstanding  and  unsettled  between  her  father  and  tl 
fendant,  to  a  considerable  amount.  The  weekly  ace 
therefore  only  constituted  items  of  such  general  aa 
and  as  one  partner  cannot  sue  another  on  account  oi 
items  and  a  balance  thus  struck,  they  could  not  fon 
subject  of  a  set  off  in  this  action.  I  am  therefore  of 
ion  that  the  plaintiff  was  entitled  to  recover. 

(a)  2  Term  Rep,  482-3. 
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Mr.  Justice  Park. — I  entertain  no  doubt  whatever,  but  w^i^ 
^liat  the  plaintiff  was  entitled  to  recover  for  the  use  and  Fromomt 
"^^ccupation  of  the  premises  in  question,  but  it  has  been  in-  Couplamd. 
listed  that  the  defendant  was  entitled  to  a  set  off.  It 
inust  be  admitted  that  no  claim  can  be  allowed  as  a  set  off, 
xinless  it  would  of  itself  constitute  a  good  cause  of  action ; 
^and  it  is  quite  clear,  that  one  partner  cannot  maintain  an 
action  against  another  upon  an  unsettled  partnership  ac- 
count, or  before  a  final  balance  is  struck. — The  first 
question  in  this  case  then  is,  whether  the  transactions  be- 
tween the  plaintiff  and  defendant  as  to  running  the  coach 
amounted  to  a  partnership  or  not?  They  clearly  did, 
unless  the  mileage  and  profits  were  kept  separate  and 
distinct.  But  it  appears,  that  the  plaintiff's  clerk  kept 
a  weekly  account  of  the  receipts  and  disbursements,  which 
was  given  to  the  defendant,  but  that  no  final  balance 
was  ever  struck  on  the  general  account : — ^under  these  cir- 
cumstances, there  was  clearly  a  partnership.  It  has  been 
agreed,  that  in  order  to  support  an  action  for  the  money 
said  to  be  due  from  the  plaintiff  to  the  defendant,  there 
must  be  a  settled  and  final  balance ;  and  if  so,  such  balance 
alone  can  be  allowed  or  given  in  evidence  as  a  subject  mat- 
ter of  set  off.  In  Smith  v.  Barrow y  Mr.  Justice  Buller 
confirmed  what  had  been  previously  adopted,  viz.  that 
one  partner  could  not  recover  a  sum  of  money  received 
by  the  other,  unless  on  a  balance  struck ;  and  although 
he  there  omitted  to  mention  a  promise  by  the  party  to  pay 
such  balance,  yet  he  relied  on  it  in  other  instances,  and 
here  it  must  be  observed,  that  there  was  no  proof  what- 
ever of  any  promise,  or  of  a  settlement  of  the  general  part- 
nership accounts.  The  case  of  Foster  v.  AUanson  was 
tried  on  my  first  circuit,  and  I  have  always  considered  the 
law  on  this  subject  to  be  as  stated  by  Mr.  Justice  Buller 
in  delivering  his  judgment  m  that  case,  where  he  observed, 
that  "  there  was  an  express  promise  by  the  defendant  to 
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^  pay  the  balance;  and  the  case  of  ilforam  ▼•  Ltvjf  (a)  is 
>NT  ^here  referred  to,  where  that  learned  Judge  ia  qepovted  to 
have  said,  that  **  there  was  an  express  promise  to  pay  tli^ 
balance  which  had  been  struck,  and  that  was  die  ground 
of  the  action.**  And  although  in  Rackstraw  t.  InJkTf  Lc^d 
Chief  Justice  Gihbs  is  said  to  have  decided  that  a  settled 
balance  was  a  sufficient  consideration  to  raise  an  impfied 
promise  to  pay  such  balancCi  yet  that  goes  ftirther  than 
any  other  case,  and  must  be  considered  as  a  mere  niri 
prius  decisioui  and  in  my  opinion  does  not  outweigh  the 
authorities  of  Smith  v.  Barrow  and  Foster  v.  Albmmm.  I 
therefore  think,  as  the  plaintiff  has  established  his  daim  on 
the  defendant  for  the  occupation  of  the  premises  ui  ques- 
tion, he  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Burrough.  —  I  think,  the  weekly  accounts 

produced  by  the  defendant  at  the  trial,  consisted  only  oi 

preparatory  items  to  be  included  in  the  general  or  final 

account  between  the  parties,  and  consequofidy  that  they 

were  not  sufficiently  conclusive  to  form  the  subject  of  a 

set  off. 

Rule  refused. 

(<r)  3  Term  Rep.  48a,  N. 


June  i9th,  EvERETT  and  Others  v.  Eyre,  Gent,  one,  &c. 

The  piaintiffii,    £  ms  wEs  an  action  of  debt,  and  brought  by  the  plain- 
ind  share-hold-  tiffs,  bankers  in  London^  against  the  defendant,  an  attor- 

Ts  of  the  Stone 

?ipe  Company,  who  wore  indebted  to  them  in  a  Urge  luniy  and  also  treasurer!  and  ihsreboldnf  ff 
I  Spring  Water  Company,  on  which  only  30^  per  share  had  been  paid,  sold  to  the  latter  Company 
lipes  of  the  former  to  a  considerable  amount!  and  to  effect  the  payment,  entered  up  in  ttiab  books 
18  paid,  the  remaining  70^  per  cent,  on  the  shares  of  the  latter,  and  afterwards  trantfemd  Id  their 
»wn  account  a  sufficient  sum  to  discharge  their  own  debt  with  the  former  Company,  and  aanwaidi 
old  certain  shares  in  the  latter  Company,  and  took  a  bond  in  which  the  defendant  waa  a  anioly, 
or  securing  the  payment  of  the  amount,  reciting  that  302.  per  cent,  had  been  already  paid,  and 
hat  the  plaintiffs  had  agreed  to  pay  up  and  complete  the  remaining  InstalmentsybrlWifA,?'  ikm  eoa- 
iition  being  for  payment  of  the  amount  of  the  shares,  together  with  the  interest  thereon  firom  tfit 
imA  of  the  advance  or  payment  thereof  by  the  plaintiflb : — Held,  that  It  was  properly  left  to  the  Jury 
o  say,  whether  xhe  remaining  instalments  had  been  in  any  way  paid  or  satisfied ;  the  bond  itoelf 
hewing  that  the  plaintiffs  were  under  an  engagement  to  pay  such  instalments  forthwith. 
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Hey  of  this  Conrt,  to  reeoTer  the  ram  of  2^00/.  and  inter-  ^  1894- 
eit  opon  a  joilit  and  several  bond  entered  into  by  him  and  ^ 
Mr.  George  Bolton  Mainwaring  to  the  plaintiffs,  dated 
the  10th  September,  1814,  m  the  penal  sum  of  4400/.  The 
pliimtHfe  declared  on  the  bond,  and  assigned  for  biieach, 
non-payment  of  the  above  sum  of  ftSOOL  by  the  defendant 
oe  MamwaiHng* 

The  defendant  craved  oyer  of  the  condition,  Irhtch  re- 
cited that  the  plaintiffs  were  possessed  of,  or  interested  in, 
sixty-six  shares  of  100/.  each,  in  the  capital  stock  agreed 
to  be  raised  for  carrying  on  an  undertaking  for  supplying 
tlie  cities  isX  London  and  fFe^minster  and  thieir  environs 
'wHli  spring  water;  upon  which  several  shares,  the  sum 
of  201.  per  cent,  deposit  had  then  been  paid ;  and  that  the 
plaintiffs  had  agreed  fortfiwUh  to  pay  up  and  complete 
tfa6  remaining  instalments    thereon: — and  that    George 
JBoUon  Mamwaring,  together  with  Henry  Wright  and 
Semmet  Hill,  had  agreed  with  the  plaintiffs  for  the  pur- 
chase of  the  several  shares  above  mentioned,  in  the  said 
undertaking,  at  the  price  or  sum  of  6600/.,  which  sum  was 
to  be  secured  to  be  paid  to  the  plaintiffs  within  the  space  of 
four  years,  to  be  computed  from  the  1st  June,  1814,  to- 
gether with  legal  interest  for  all  monies  which  should  have 
l}een  advanced  or  paid  by  the  plaintiffs  in  respect  of  such 
shares,  from  the  respective  times  at  which  the  same  should 
liave  been  respectively  advanced  or  paid ;  and  the  above 
sum  of  6600/.  and  interest,  was  to  be  secured  by  the  seve- 
ral bonds  of  the  said  respective  parties  with  a  competent 
surety ;  and  also,  that  it  had  been  agreed  by  and  between 
Mmwaring,  Wright  and  Hill,  and  the  plaintiffs,  that 
twenty-two  of  the  said  shares  should  be  and  become  tlie 
individual  property  of  Mainwaring^  and  that  the  sum  of 
tiOOL  being  the  purchase  money  thereof,  with  interest, 
should  be  secured  by  the  joint  bond  of  Mainwaring  and 
the  defendant: — The  condition  of  the  bond  was,  that  if 
Mainwaring  or  the  defendant,  or  either  of  them,  their  or 
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iflM.  either  of  their  heirs^  executors,  or  administrators,  shontd 
and  would  well  and  truly  pay  or  cause  to  be  pud  to  the 
plaintiffs,  their  executors,  &c.  the  full  sum  of  2i00L  on 
the  1st  Jtme,  1818,  together  with  lawful  interest  in  the 
mean  time  upon  the  ^00/.,  from  the  time  of  the  advance 
or  payment  thereof  by  the  plaintiffs,  such  interest  tp  be 
paid  and  payable  half-yearly,  on  the  Istof  Jtin^and  Ist 
of  December  in  every  year; — then  the  bond  was  to  be  void. 

The  defendant  pleaded,^r5f ,  non  est  factum.  Secandlg 
and  Thirdly,  that  the  bond  was  delivered  as  an  escrow  on 
certain  conditions.  Fourtkly,  performance  of  the  condi- 
tion by  Mainwaring,  by  payment  of  the  sum  of  SSOOf. 
with  interest.  Fifthly,  that  the  defendant  and  3fainwar' 
ing  paid  20Lper  cent,  deposit  on  the  shares,  and  that  the 
plaintiffs  did  not  pay  or  advance  any  further  sum  for  the 
remaining  instalments.  Sixthly,  that  the  sum  of  2SO0L  in 
the  condition  mentioned,  was  not,  nor  was  any  part  thereof 
ever  advanced  or  paid  by  the  plaintiffs  or  either  of  them 
for  instalments,  or  otherwise,  in  respect  of  the  supposed 
shares  in  the  condition  mentioned.  And  Seventhly  and 
Lastly,  that  the  bond  was  void  under  the  statute  6  Oeo.  I, 
c.  18,  ss.  18  &  19. — The  plaintiffs  took  issue  on  all  these 
pleas,  and  replied  to  the  sixth,  that  the  said  sum  of  2iO0L 
was  on  the  1st  October,  1814,  and  on  divers  other  days 
afterwards,  advanced  and  paid  by  them  for  instalments  in 
respect  of  the  shares  in  the  condition  mentioned,  and  on 
which  issue  was  also  joined. 

At  the  trial,  before  Mr.  Justice  Burrough  at  Ouildkatt, 
at  the  adjourned  sittings  after  the  last  Hilary  Term,  it 
appeared  that  the  plaintiffs  were  bankers  in  London,  and 
constituting  the  firm  of  Messrs.  Everett,  fValker  S^  Co., 
and  that  they  were  also  interested  as  share-holders  in  a 
company  called  the  Stone  Pipe  Company,  to  which  they 
were  bankers  and  treasurers;  that,  as  such,  they  had 
made  considerable  advances  to  that  company,  which  re- 
mained unliquidated,  to  the  amount  of  16,000/.,  that  the 
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^xnfOseB  for  which  that  company  was  estabUBhed  tnming       ^^^ 
<^t  to  be  wholly  unproductive  and  abortive,  the  plaintiffs 
joined  another  company ,  intended  to  be  formed  for  the 
C^urpose  of  supplying  the  cities  of  London  and  fFiesimm- 
^Ur,  and  their  environs,  with  spring  water,  and  to  be  call- 
^  the  Bojfswaier  Spring  Water  Company ^  and  in  which 
^e  pipes  belonging  to  the  Stone  Pipe  Company  were  to 
>)e  employed,  and  the  plaintiffs  were  also  the  treasurers  to 
the  Bayswater  Company ^  and  possessed  sixty-six  shares 
of  100/.  each,  which  they  afterwards  sold  out  to  different 
individuals,  and  for  twenty-two  of  which  George  Bolton 
MainwariMg  agreed  to  become  a  purchaser  for  the  sum 
of  2200/.,  to  be  paid  to  the  plaintiffs  in  four  years,  and  on 
wluch  the  bond  in  question  was  executed  by  him  and  the 
defendant  as  his  surety. — Both  these  companies  eventually 
failed;  but  long  previously  thereto,  the  plaintiffs,  who  had 
not  then  paid  up  on  regular  calls  on  account  of  the  BaysuHi- 
ier  Con^pany,  more  than  30/.  on  each  share  they  held,  mx* 
20L  before  the  execution  of  the  bond,  and  lOL  about  a  month 
afterwards,    prevailed  on  the  Spring  fFater   Company 
to  purchase  the  pipes  of  the  Stone  Pipe  Company ^  and 
which  they  accordingly  did,  to  the  amount  of  23,824/.  The 
plaintiffs  in  order  to  pay  for  these  pipes  in  part,  without  any 
calls  having  been  actually  made  on  them,  entered  up  in 
their  books  as  paid,  the  remaining  70/.  per  cent,  due  on 
the  Spring  Water  Company's  shares,  which  originally  be- 
longed to  them,  and  having  made  this  entry,  they  proceed- 
ed to  pay  the  Stone  Pipe  Company,  deducting  and  trans<r 
ferring  to  their  own  account  a  sum  sufficient  to  discharge 
tl^e  debt  due  from  the  Stone  Pipe  Company  to  them. 
Jtfainwaring  not  having  paid  for  his  twenty-two  shares  so 
purchased  from  the  plaintiffs,  and  having  left  the  country, 
the  plaintiffs  commenced  this  action  against  the  defendant 
as  his  surety  on  the  bond. — It  was  contended  for  him, 
that  both  these  companies  were  mere  speculative  or  frau- 
dulent contrivances,  and  within  the  spirit  and  operation 
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1884.^      ^tlie  Btatnte  6  Geo.  1,  c.  18,  (commonly  called' tlietmbMe 
«ct)^  and  that  the  plaintifis  had  not  in  reality  paid  up  mote 
than  SOL  upon  each  of  their  shares/  and  to  which  extent 
only  the  defendant  could  be  considered  as  liable.    But  the 
plaintiffs  having  proved  by  their  book-keeper  and  cterk,  that 
the  charge  of  70/*  per  cent,  had  actually  beeh  entered  in 
their  books  to  the  account  of  the  comj^any,  after  the  exe- 
cution of  the  bond,  although  it  was  adtnitted  tbat  hone  of 
the  other  shareholders  had  paid  more  than  901.  per  ceni. 
and  no  evidence  having  been  offered  by  the  defendant  fn 
aupport  of  any  plea  but  the  sixth,  and  the  seventfi  and 
last  having  been  abandoned,  the  learned  Judge  told  the 
Jury,  that  he  considered  it  to  be  an  extremely  plain  case, 
and  abnost  amounting  to  an  undefended  cause;  and  havihg 
stated  to  them  the  recitals  and  condition  of  the  bond,  and 
that  the  defendants  had  offered  no  evidence  to  rebut  the 
testimony  of  the  plaintiffs'  two  witnesses,  the  only  qu^estion 
was,  as  to  whether  the  remaining  instalments  of  TCML-'oti  eadi 
of  the  shares  sold  to  Mainwaring,  had  been  in  any  way  paid 
or  satisfied  by  the  plaintiffs  according  to  the  terms  of  the 
bond ;  and  as  he  intimated  a  strong  opinion  that  they  had, 
the  Jury  accordingly  found  a  verdict  for  the  plain tifia,  dam- 
ages 3284/.,  being  the  amount  of  the  principal  and  interest 
secured  by  the  bond. 

Mr*  Serjeant  Peli,  having  in  the  last  Term  obtained  a 
rule  nm  that  this  verdict  might  be  set  aside  and  a  new 
trial  granted)  or  that  the  damages  might  be  reduced  701. 
per  ceni,^  on  the  ground  that  it  was  not  suflSciently  left  to 
the  Jury,  whether  the  plaintiffs  had  actually  made  such 
payments  or  not,  or  in  what  respect  they  were  te^e-^ 

Mr.  Serjeant  Faughan  was  now  about  to  shew  cause, 
when  the  Court  called  on  Mr.  Serjeant  Pell,  (and  Mr. 
Serjeant  Cross  was  with  him),  to  support  the  rule. 

They  submitted,  that  the  only  question  was,  whether 
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the  imtofcnente  amounting  to  7(M.  per  cent,  had  been  bimd       lgM> 
JU&  paid  by  die  plaintiffiB  or  not,  or  whetber  the  entry 
made  in  their  bodks  was  a  mere  pretence  to  enable  them 
to  secure  their  own  debt  due  to  diem  from  the  SUme  Pipe 
Campamj^  j  and  if  these  instahnents  had  not  been  actually 
paid,  it  Js  quite  clear  diat  the  pbuntifTs  coidd  not  call  on 
die  defendant  on  the  bond;  and  more  particularly  so,  as^ 
lie  mesely  stood  in  die  situation  of  surety  for  Mainwaring. 
The  evidence  was  imperfect  and  mutilated,  and  by  no 
memBM  aatisfiictory  or  condnsive  to  shew,  that  any  monies 
weie  actually  adTanced  by  the  plaintiffs  in  respect  of  the 
instahnents  in  questioni  subsequendy  to  the  execution  of 
the  bond.    The  books  of  the  Stone  Pipe  Company  were 
nol  prodnced,  to  which  the  plaintiffs  were  treasurers, 
as  wen  as  to   the  Spring  Water  Company;  and  they 
riiirald  hftFe  expressly  shewn  that  the  sum  in  question 
was  actually  paid  in  respect  of  the  instalments;    and 
anoore  particularly  so,  as  none  of  the  other  share-holders 
liad  been  called  on  to  pi^  more  than  802.  per  cent.,  nor 
irere  the  {dauntiffb  ever  actually  called  on  beyond  that 
aanotmt,  but  they  merely  made  an  entry  in  their  books 
diaiging70/./>ercen/.  to  the  account  of  the  concern.  That 
^id  not  constitute  a  payment  in  respect  of  the  instalments 
iiridiin  the  terms  of  the  sixth  plea,  and  on  which  the  plain- 
tiffs took  issue;  and  at  all  events,  it  should  have  been  left 
to  the  Jury  to  say,  whether  it  amounted  to  such  payment 
or'not,  and  they  would  dien  have  exercised  their  discre- 
tion accordingly;  but  as  the  learned  Judge  who  tried  the 
cause  intimated  so  strong  an  opinion,  they  were  bound  to 
find  a  verdict  for  the  plaintiffs*    On  these  grounds,  the  de- 
fendant is  entitled  to  have  the  damages  found  by  the  Jury 
reduced  as  prayed  for. 

« 
Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
case  was  most  properly  left  to  the  Jury,  and  that  the  learn- 
ed Judge  who  tried  it,  was  warranted  in  saying,  that  it 
was  so  plain  a  case  that  it  almost  amounted  to  an  unde- 
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fended  cause.     Although  the  facts  might  at  first  sight  ap- 
pear intricate  and  complicated,  yet  there  can  be  no  doubt 
when  the  bond  and  pleadings  are  looked  at.     The  rea 
question  was  short  and  simple,  and  all  the  evidence  was  ii 
favour  of  the  plaintiffs.     The  action  was  brought  on  8 
bond,  the  condition  of  which  recited,  that  20/.  per  cent, 
had  already  been  paid  upon  certain  shares  in  the  Spring 
Water  Company 'of  which  the  plaintiffs  were  possessed, 
and  that  they  had  agreed  to  pay  up  and  complete  the 
remaining  instalments  forthwith  ;  and  although  it  has  been 
said,  that  there  was  no  time  specified  at  which  these  in- 
stalments were  to  be  paid,  yet  the  plain  and  obvious  mean- 
ing of  the  parties  was,  that  they  should  be  paid  as  soon  as 
possible.     This  therefore  appears  to  me  to  be  a  complete 
answer  to  the  objection,  that  the  instalments  were  neve] 
called  for.     It  was  also  recited,  that  Mainwaring,  tVrighi, 
and  Hill,  had  agreed  to  purchase  these  shares  for  the  sum 
of  6600/.,  to  be  secured  to  be  paid  to  the  plaintiffs  within 
four  years  from  the  1st  of  June,  1814,  together  with  inter- 
est for  all  monies  which  should  have  been  advanced  by 
them  in  respect  of  such  shares,  from  the  time  they  should 
be  advanced;   and  the  condition  itself  was,  that  if  3faui- 
waring  or  the  defendant  should  on  the  1st  June,  1818,  pay 
the  plaintiffs  the  sum  of  2200/.  together  with  interest  in 
the  mean  time  upon  that  sum  from  the  time  of  the  advance 
or  payment  thereof  by  the  plaintiffs,  such  interest  to  be 
paid  half-yearly,  the  bond  was  to  be  void.     Surely,  there- 
fore, it  was  for  the  interest  of  Mainwaring  and  the  defend- 
ant, that  the  plaintiffs  should  not  wait  till  called  on,  but 
that  they  should  pay  the  remaining  instalments  forthwith, 
according  to  their  agreement,  and  thereby  prevent  the  ac- 
cumulation of  interest,  which  was  to  be  computed  from  a 
specified  day,  and  not  when  the  instalments  were  to  be  paid 
or  completed. — The  material  question  then  arises  on  the 
sixth  plea,  which  states  that  the  sum  of  2200/,  was*  never 
advanced  by  the  plaintiffs,  or  either  of  them,  for  instalments 
or  otherwise  in  resnect  of  the  supposed  shares  in  the  con- 
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•    dition  of  the  bond  mentioned.     On  this  the  plaintiffs  have       ^^^ 
taken  issue  in  their  repUcation,  alleging,  that  the  said  sum 
of  ^00/.  was  advanced,  and  paid  by  them  for  instalments, 
in  respect  of  these  shares.  The  only  question  therefore  the 
Jury  had  to  try  was,  whether  that  sum  had  been  paid  or  not ; 
and  it  was  proved  by  the  plaintiffs'  clerk  and  book-keeper, 
that  the  whole  had  been  actually  paid ,  and  the  defendant  had 
noeridence  whatever  to  meet  or  rebut  that  statement,  but 
their  testimony  remained  wholly  uncontradicted ;  and  if  that 
be  so,  the  verdict  is  according  to  the  only  evidence  in  the 
cause.— The  defendant,  howeveri  considers,  that  it  is  a  great 
hardship  to  call  on  him  for  the  payment  of  this  sum,  as  he 
was  merely  a  surety  for  another,  who  has  turned  out  to  be 
unworthy  of  confidence.     Still,  however,  the  person  who 
confides  on  the  honour  or  character  of  his  principal  must 
suffer,  and  not  the  party  who  has  no  knowledge  of  him,  and 
who  therefore  calls  upon  him  for  a  further  security.     The 
only  thing  that  perplexed  me  at  first  was,  that  the  plaintiffs 
were  concerned  for  two  companies.     As  to  the  Stone  Pipe 
Cofnpany,  although  it  turned  out  to  be  an  unfortunate  con- 
cern, yet  it  will  not  affect  this  question.     There  appears 
^  ha?e  been  no  fraud  whatever  in  the  formation  of  either 
of  the  companies;  and  even  assuming  it  to  have  been  so, 
die  only  question  is,  whether  the  sum  in  question  has  been 
paid  by  the  plaintiffs  for  the  instalments  on  their  shares,  ac- 
cording to  their  undertaking.     If  it  has  been,  it  is  immate- 
rial fit>m  whence  it  came ;  and  I  am  therefore  of  opinion 
that  the  plaintiffs  are  entitled  to  retain  their  verdict. 

Mr.  Justice  Park. — It  has  been  said,  that  the  question 
in  this  case  was  not  properly  left  to  the  Jury ;  but  I  am 
of  opinion  that  it  was,  and  that  my  brother  Burrough  was 
fully  warranted  in  expressing  the  opinion  he  did,  and  that 
the  Jury  found  their  verdict  according  to  the  evidence  be- 
fore them.    The  only  issue  they  had  to  try  was,  whether  the 
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plaintiflb  had  paid  the  sum  of^SOOt.  in  respect  of  the  i 
ments  in  question.  Although  it  has  been  said  that  no 
was  madeon  them  for  the  instalments,  yet  it  must  be  i 
that  they  were  paid,  as«  by  the  terms  of  the  bond,  it  a 
pears  that  the  plaintiffs  had  agreed  to  pay  them  up 
comflete  th&a  forthwith^  and  it  was  also  admitted  by  thai 
inatrument,  that  ftOL  per  cent,  had  been  previously  paid  on 
the  shares  m  question ;  and  as  it  was  proved  at  the  trials  and 
noteontradicted,  that  the  whole  of  the  instalments  had  been 
actually  paid  by  the  plaintiffii;  although  the  fiu^  of  die 
case  might  appear  at  first,  sight  to  be  perplexing  and  eom- 
jdicatedy  yet,  on. looking  at  the  condition  of  the  bond  and 
issue  raised  on  the  sixth  plea,  and  the  evidence  adduced 
by  the  plaintifis  in  its  support,  I  am  quite  clear  that  Ae 
law  must  take  its  course,  and  that  there  is  no  ground  for 
disturbing  the  verdict  found  for  the  plaintifis  at  the  triaL 


Mr*  Justice  Burrouoh  declined  giving  any  opinion. 

Rule  discharged. 


MomdAy,  BuRTON  V.  HuGHEs  and  Others. 

June  2Ut. 

PosMssion  un-  X  HIS  was  an  action  of  trover,  and  brought  against  the  _ 
baiimenTbsuffi-  fcndants  Es  the  messenger  and  his  assistants  underacoi 
^  to'S^*  mission  of  bankrupt  issued    against  one   Robert 

tain  trorer  -..        i.-^  ,..^ 


and  in  which  the  plaintiff  souirht  to  recover  the  value 

■gainst  a  itran-  .  .  , 

ger:-~.Where,     ccrtam  articles  of  household  furniture,  which  had 

seized  by  them  under  the  messenger's  warrant. — Plea,  n 
guilty. 

At  the  trial  before  Mr.  Jnsiice  Bayley^  at  die  last  A 

agreement,  and 

he  placed  it  in  a  hotue  occupied  by  the  wife  of  a  person  who  had  become  bankrupt,  and  k  w' 
seized  by  order  of  the  aarignees:— Held,  that  the  plaintiff  might  recover  in  an  action  of  trd 
without  producing  the  agreement,  althougli  it  was  insisted  that  he  had  a  mere  qoaBScd 
which  could  not  be  proved  without  the  production  of  that  instrument. 


therefore,  the 
owner  of  furni- 
ture let  it  to  the 
pUdntiff  on  hire 
under  the  terms 
of  a  written 
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ea  at  Tork^  it  appeared  that  the  plaintiff  had  taken  a  .mi> 
ttage  near  MancheMter^  at  the  rent  of  IS/,  per  annum, 
i  had  on  the  12th  JiTocember,  182S,  placed  the  bankrupt's 
^  and  family  therein,  the  bankrupt  himself  being  in  pri- 
\l  that  a  broker  by  the  name  o{  Kitchen  was  the  actual 
mcr  of  the  furniture  in  the  cottage,  and  on  his- being  call* 
as  a  witness,  he  identified  it  to  be  his,  and  that  he  had 
it  to  the  plaintiff  on  hire,  under  an  unstamped  agree- 
si^ty  at  the  rate  of  5s«  per  month:  it  ako  appeared  that 
3  bankrupt's  wife  was  liable  to  be  dispossessed  of  it  at 
%_  will  of  the  plaintiff,  and  that  she  was  not  to  pay  any 
\s^  for.  the  occupation  of  the  cottage,  or  use  of  the  fur- 

^qr  the  defepdants,  it  was  submitted  that  the  plaintiff 
Luatbe  nonsuited,  as  it  appeared  that  the  bankrupt's  wife, 
nd  not  the  plaintiff,  was  in  the  possession  of  the  furniture, 
t  the  time  of  the  seizure ;  and  that  as  the  agreement  be- 
ween  the  plaintiff  and  the  broker  was  in  writing,  it  could 
tot  be  received  in  evidence  for  want  of  a  stamp,  and  that 
Qch  instnunent  was  the  only  evidence  of  the  plaintiff's 
aviug  a  specif  property  in  the  goods. — The  learned  Judge 
^. of  opinion,  that,  as  the  agreement  related  to  property 
^SDeater  value  than  20L,  it  required  a  stamp;  but  he  al- 
^fid.the  facts  to  go  to  the  Jury,  who  found  a  verdict  for 
f^  plaintiff,  damages  342. 1 O^.  Leave,  however,  was  given 
^.  4^fendants  to  move  to  set  it  aside  and  enter  a  nonsuit, 
•.  casi^  the  Court  should  be  of  opinion. that  the  plaintiff 
^,  Qpt,  entitled  to  recover  without  the  production  of  the 
!^^eement  in  question. 

^ftfr.  Serjeant  Cross,  having  in  the  course  of  the  last 
^vm  accordingly  obtained  a  rule  nm,  on  the  ground,  that 
the  time  of  the  seizure,  the  plaintiff  had  neither  the  pro- 
'^^ty  nor  possession  of  the  goods,  but  a  mere  qualified  in- 
^^8t  under  an  agreement,  the  terms  of  which  could  not  be 
^certained,  as  it  was  not. admissible  in  evidence,  it  not 
^ing  stamped :-«- 
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,£884*^  Mr.  Serjeant  Bosanquet  now  shewed  causei  and  suti^ 

BuBTOK  mitted,  that  as  the  broker  himself  identified  the  goods  to 
Hughes.  he  his  property^  and  that  he  had  let  them  on  hire  to  tne 
plaintiff  under  an  agreement,  the  latter  had  a  certain  quaii'> 
fied  interest  in  them,  which  would  enable  him  to  maintarn 
this  action.  It  is  true,  that  the  precise  nature  of  the 
plaintiff's  interest  could  not  be  known  without  refi^rence 
to  the  agreement,  but  the  case  of  Sutton  v.  Buck  Qi),  b 
decisive  to  shew,  that  possession  under  a  general  bailment 
is  a  sufficient  title  to  enable  a  party  to  maintain  troveit  as 
against  a  wrong  doer,  and  it  was  there  held  that  posses^ 
sion  of  a  ship  under  a  transfer,  which  was  void  for  non-com<« 
pliance  with  the  register  acts,  was  a  sufficient  title  in  tro- 
ver  against  a  stranger,  for  parts  of  the  ship  which  were 
wrecked. 

Mr.  Serjeant  Cross  in  support  of  the  rule,  insisted  that 
the  defendants  could  not  be  considered  as  wrong  doers, 
as  they  acted  under  the  commission  against  the  bankrupt, 
and  the  goods  were  actually  in  the  possession  of  his  wife 
at  the  time  of  the  seizure.  In  order  to  support  this  ac6oii| 
the  plaintiff  should  have  shewn  that  he  had  a  special  in- 
terest in  or  actual  possession  of  the  goods,  but  he  foun^l^ 
his  claim  on  a  mere  latent  title,  and  it  did  not  appear  that 
the  goods  were  ever  in  his  possession ;  and,  as  the  plamtiff 
can  only  have  a  qualified  interest  in  them  under  the  writ^ 
ten  agreement  entered  into  between  him  and  the  broker, 
such  interest  could  only  be  proved  by  the  production  of 
that  instrument,  which  clearly  required  a  stamp.  * 

Lord  Chief  Justice  Best. — If  this  had  been  a  caae  be- 
tween Kitchen  the  broker,  and  the  plaintiff,  the  agreem^ht 
itself  should  have  been  produced,  as  that  alone  could  liaVe 
decided  the  respective  rights  of  those  parties.     Bill  that  is. 

(a;  2  Taunt.  302. 
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»)t  80,  as  it  appears  that  the  plaintiff  took  a  cottage  for       .j^l^ 
the  bankrupt's  wife,  and  applied  to  the  broker  to  lend  him 
ibniiture  on  hire,  which  he  accordingly  did.    The  ques- 
tion then  is,  whether,  after  he  had  obtained  it,  enough  afv- 
peared  at  the  trial  to  shew  that  he  had  a  sufficient  inteMt 
to  maintain  this  action.     Previously  to  the  case  of  ^uMolft 
V.  Buck,  I  had  always  understood  the  law  to  be,  that  8 
simple  bailee  had  a  sufficient  interest  to  maintain  trover 
against  a  wrong  doer,  and  that  case  iully  confirms  that 
supposition.    There,  the  transfer  of  a  ship  was  void  for 
non-compliance  with  the  registry  acts,  and  consequently 
no  legal  interest  in  her  could  pass  to  the  party  to  whom  she 
was  conveyed.     Still,  however,  he  took  possession  under 
the  imperfect  conveyance,  but  he  had  a  mere  naked  right 
of  possession,  and  was  responsible  to  a  third  party,  as 
the  plaintiff  was  here,  as  the  sale  was  absolutely  void  both 
at  law  and  in  equity,  as  he  could  not  call  on  the  vendor  to 
complete  his  title ;  and  yet  it  was  held,  that  he  might  main- 
tain trover  against  a  wrong  doer;  and  Chief  Justice  Mans- 
, field  there  said  (a),    ''  Suppose  a  man  give  me  a  ship 
without  a  regular  compliance  with  the  registry  act,  and  I 
fit  it  out  at  500/.  expence;  see  what  a  doctrine  it  is,  that 
another  man  may  take  it  from  me,  and  I  have  no  remedy. 
The  only  doubt  on  the  case  I  think  arises  from  the  regis- 
try act;  lest  if  we  should  decide  that  any  property  passed 
by  the  transfer,  it  should  militate  against  that  act ;  and  I 
have  never  been  able  entirely  to  free  my  mind  from  that 
doubt;  but  at  present  I  think  that,  on  the  circumstances, 
the  plaintiff  might  maintian  trover." — And  his  Lordship 
having  stated  the  facts,  asked   *'  Is  this  in  any   degree 
different  from  other  cases  of  special  property  ?  The  regis- 
try acts  have  not  said  that  a  man  shall  not  give  a  ship, 
and  it  seems  strange  to  say  that  a  gift  by  ^4.  to  B.  should 
be  deieatetl  by  C.     I  do  not  see  how  the  payment  of  the 

(«)  2  Taunt.  30?. 
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l^g"^  ^loney  makes  this  transfer  to  differ  from  a  gift  in  that  r^ 
j^uRTON  spect;  and  though  the  plaintiff  fails  to  establish  a  complete 
Hughes.  title  to  the  ship,  on  account  of  the  non-compliance  with  the 
register  act,  yet  that  question  is  to  be  disputed  only  be- 
tween the  seller  and  the  plaintiff;  and  it  would  be  a  strange 
t}\ipg  to  say,  that  the  defendant  can  take  possession:"  and 
^Mr.  Justice  Lawrence  said,  "  There  is  enough  pxop;ert|r 
in  this  plaintiff,  (that  must  be  taken  to  refer  to  a  qualified 
property  under  a  bailment),  to  enable  him  to  ipaintain  tro- 
ver against  a  wrong  doer;*  a^d  although  it  has  been  urged, 
that  the  contract  is  void  with  respect  to  the  rights  of  third 
persons,  as  well  as  between  the  parties,  yet  as  &r  as  regards 
the  possession,  it  is  good  as  against  all  except  the  vendor 
himself.  There  is  a  difference  made  in  the  books  hetweoi 
a  wrong-doer  and  ope  acting  under  colour  of  a  title*  In 
the  case  of  Armory  v.  Delamirie  (a),  the  bare  possession 
was  held  sufficient  in  order  to  recover  against  a  wrong- 
doer.'*— It  appears  to  me  to  be  impossible  to  distinguish 
thei^  case  pf  Sutton  v.  BucA  from  the  present,  but  it  has 
I^een  contended  that  the  defendants  were  not  wrong  doers* 
They  certainly  would  not  have  been,  if  they  had  taken  the 
effects  of  the  bankrupt,  but  they  were  so  in  taking  the 
goods  of  a  third  person.  If  ^  sheriff  under  an  execution 
against  A.  B,  sell  the  goods  of  C  />.  he  is  dearly  a  wrong 
doer.  So  here,  the  defendants  had  no  authority  what- 
ever to  take  the  furniture  in  question,  as  it  did  not  h^Umg 
to  the  party  against  whom  the  commission  issued,  and  un- 
der which  the  defendants  acted,  and  by  virtue  of  which 
they  could  alone  be  justified  in  making  the  seizure  i — be- 
sides, the  property  in  question  was  altogether  distinct  from 
any  t^e  bankrupt  ever  I^ul  in  his  possession. 

A{^.  Justice  Park. — If  this  had  b^en  a  question  be- 
tween th^  plaintiff  and  the  broker,  or  the  latter  and  the 
bankrupt,  it  would  be  altogether  different ;  but,  by  the  tes- 
timony of  the  broker,  it  appeared  that  the  plaintiff  was 

(a)  1  Str.  605. 
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Ikble  to  him  for  the  hh'e  of  the  goods.    The  plaintiff      J£^ 
liemg  desirous  to  assist  the  bankrupt's  wife,  not  only  took       Bubtm 
a  cottage  for  her  on  his  own  account,  but  obtained  ftimi-       iiuonsi. 
tare  on  hire  on  his  own  credit,  and  which,  for  any  thing 
that  appears  to  the  contrary,  might  have  been  put  into  the 
cottage  before  the  agreement  between  him  and  the  broker 
was  made.      It  was  therefore  immaterial  whether  the 
pbdntiff  or  the  bankrupt's  wife  was  to  live  in  the  cottage, 
as  finr  as  it  concerns  the  defendants,  who  could  only  act 
under  the  commission  issued  against  her  husband.     The 
case  of  Sution  v.  Buck  appears  to  me  to  be  infinitely 
stronger  than  the  present ;  for  it  was  there  decided,  that  if 
a  party  obtain  possession  of  a  ship  under  a  transfer,  al- 
though such  transfer  may  be  altogether  void,  yet  that  it 
will  entitle  the  person  so  in  possession  to  maintain  trover 
against  a  stranger;  and  here,  even  admitting  that  the  de- 
fendants were  not  wrong  doers,  still  they  must  be  consi- 
dered as  strangers  to  the  plaintiff,  and  as  he  had  posses- 
sion under  a  general  bailment,  it  is  sufficient  to  entitle  him 
to  maintain  this  action.     Tn  Sutton  v.  Buck,  Mr.  Justice 
Chambre  said  (a),  "  the  plaintiff  has  possession  under  the 
rightful  owner,  (so  here  the  plaintiff  had  possession  under 
Sicken,  as  the  rightful  owner),  and  that  is  sufiicient 
against  a  person  having  no  colour  of  right.   An  agister,  &c. 
a  carrier,  a  factor,  may  bring  trover :  even  a  general  bail- 
ment wOl  sufiice,  without  being  made  for  any  special  pur^ 
pose,  but  only  for  the  benefit  of  the  rightful  owner.     Here 
is  A  general  bailment.    It  would  be  monstrously  inconveni- 
ent if  a  wrong  doer  could  come  and  take  things  out  of  the 
possession  of  him  who  had  the  possession  under  the  right- 
ful owner.**     So  here,  there  is  no  doubt  but  that  Kitchen 
^^^  the  rightful  owner,  and  that  the  plaintiff  came  into 
Po««€a8ion  under  him. 

"^^^    Justice  BuRROUGH. — The  fumitmre  in  question 

(a)  2  Taunt.  309. 
z2 
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mnst  either  have  belonged  to  the  bankrupt,  the  plaintiff, 
or  the  broker,  and  the  latter  identified  it  to  be  his,  and 
stated  that  he  bad  delivered  it  to  the  plaintiff;  the  brewer 
therefore  might  have  maintained  an  action  against  him  for 
goode  sold ;  and  it  does  not  appear  that  there  was  any 
fraud  touching  the  bankruptcy,  as  the  bankrupt  himaelf 
was  in  prison.  And  I  am  clearly  of  opinion  that,  under  the 
circumstances,  his  assignees  could  not  be  entitled  to  the 
furniture  in  question  under  the  statute  of  JamtM^  as  be* 
ing  in  the  order  or  disposition  of  the  bankrupt  at  the  time 
of  the  seizure. 

Rule  discharged  (a). 

(«)  See  Brewer  v.  Palmer,  d  Esp.  Rep.  213.  Ramshotiom  v.  MortUy^ 

2  Mau.  &  Selw.  445. 


Jumftlft. 

Where  three 
ezecutorf  di- 
rected goode  to 
beeoldasdie 
property  qf  their 
teitator,  and  of- 
terwwdfsned 
tile  psrduuer  in 
their  own 
names,  and 
without  describ- 
ing themaelvet 
at  executon  in 
the  declaration, 
or  joining  a 
fuurdi  executor, 
who  was  named 
in  the  will,  but 
who  had  refiised 
to  act  under  it : 
•^Held,  that  the 
action  was  well 
brought,  aa  the 
order  for  sak 
was  given  by 
the  three  alone, 
snd  they  did 
not  sue  Ih  their 
character  of  exe- 
cutors. 


Brassington  and  two  Others  v,  Ault. 

M  HIS  w$s  an  action  of  assumpsit  for  timber  sold  and  de- 
livered to  the  defendant.     Plea — The  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  the  last  assises 
SLi  Stafford /\i  appeared,  that  the  plaintiffs,  who  had  sued 
in  their  own  names,  were  three  of  the  executors  of  one/5Pt//- 
cock^  a  timber  merchant,  who  had  appointed  a  fourth  per- 
4PD,  by  the  name  o(  Saunders,  a  co-executor  with  the  plain- 
tiffs, and  that  they  alone  had  employed  an  auctioneer^  and 
authorised  him  to  sell  the  timber  in  question  as  the  pi^- 
perty  of  Willcock,  deceased,  and  that  the  defendant. ac- 
cordingly became  the  purchaser  for  the  sum  of  138(.^.^d 
the  auctioneer  stated,  at  the  time  of  the  sale,  that  the  tim- 
ber was  sold  by  order  of  the  e:ipecutora.  It  also  ajtpe^^ced, 
that  the  plaintiffs  alone  had  proved  the  will,  and  that  Sawt- 
ders  bad  refused  to  act  under  it. 

For  the  defendant  it  was  insisted,  that  the  plaintiffs  ought 
to  be  nonsuited,  because  the  testator's  property  was  vest- 
ed in  all  the  executors ;  and,   consequently,  that  all  four 
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sbould  have  joined  m  the  action,  whether  they  had  proved       ^1824'^ 
the  will  or  not*    But  the  learned  Judge  was  of  opinion,    hmuumofmn 
thai  as  the  contract  was  made  with  tlie  three  plaintifia        ^J^j, 
oofyf  and  they  sued  in  their  own  right,  and  not  as  exe* 
oiilora^  the  action  was  well  brought:  and  the  Jury  acoord- 
kigly-ibttnd  a  verdict  for  the  plaintiffs.     Leave,  howeverj^ 
Wflis  rtscffved  to  the  defendant  to  move  to  set  it  aside,  aocl 
thiit  atitMHuit  might  be  entered,  in  case  the  Court  should 
be  c^opijaioD  that  the  objection  was  well  founded. 

Mr.  Serjeant  Peake  having,  in  the  last  Term,  accord- 
ingly obtained  a  rule  nisi,  on  the  ground  that  all  the  four 
executors  should  have  joined  in  the  action,  whether  they 
liad  aB  proved  the  will  or  not;  and  more  particularly  so, 
9^  they  sought  to  recover  a  debt  due  to  their  testator ;  and 
^be  auctioneer  stated  at  the  time  of  the  sale,  that  the  tim- 
l>er  was  sold  by  the  order  of  the  executors ;  it  must  be 
^lierefore  taken,  that  the  sale  was  directed  by  the  four. 
-Ajid  the  case  of  ffebster  v.  Spencer  {a)  is  expressly  in 
jK>int,  where  one  of  two  executors  having  alone  proved  tUe 
^^dll,  had  received  a  debt  due  to  the  testator,  which  by  lib 
^will  was  appropriated  to  the  payment  of  specific  legacies 
Mollis  grandchildren,  with  interest  thereon ;  and  afterwslpda 
^permitted  the  money  to  be  lent  out  to  a  third  person,  hf 
^Whom  it  was  paid  to  A  •; — A. ,  on  being  applied  to  by  the  o^* 
cnktor,  acknowledged  that  he  had  received  the  money,  md 
^hat  it  belonged  to  the  testator's  grandchildren^  but  reiU»- 
^  to  pay  it  over  to  the  executor:  it  was  held  that  both 
executors  might  join  in  an  action  brought  to  recover  tbflr 
money  against  A. 

Mr.  Serjeant  Vaughan  was  now  about  to  shew  cause, 
and  distinguish  this  case  irom  Webster  v.  Spencer y  as  the 
Court  there  merely  held,  that  both  the  executors  might 

(a)  3  Burn.  &  Aid.  dM 
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laa^        join ;  when  the  Court  called  on  Mr.  Serjeant  Peake  to 
BRAssiNOToif    support  his  rule. 

j^^^^^  He  contended,  that  as  the  auctioneer  had  been  autho- 

rised to  sell  the  timber  as  the  property  of  the  deceased« 
and  as  he  himself  stated  that  it  was  sold  by  order  of  the 
executors,  it  must  be  taken  that  all  of  the  executors  di- 
rected the  sale ;  and,  consequently,  that  as  the  contract 
was  with  four  persons*  and  three  only  had  sued  on  it,  the 
action  could  not  be  maintained.  It  is  an  established  rule 
of  law,  that  where  several  executors  are  named  in  a  will, 
and  only  one  proves,  yet  all  must  join  in  an  action,  as  a 
power  is  reserved  to  the  others  to  come  in  and  prove  after** 
wards.  They  derive  their  title  from  the  will,  and  not  from 
the  probate,  and  they  must  therefore  all  join,  as  the  prar 
bate  granted  to  one  enures  to  the  benefit  of  all.  It  is 
true,  that  if  a  contract  were  made  with  three  persons,  with- 
out reference  to  their  title,  it  would  be  difiicidt  to  contend 
that  a  fourth  should  be  named  or  joined;  yet  here,  as  th^ 
three  plaintiffs  affected  to  act  in  their  character  of  exe- 
cutors, and  the  sale  took  place  with  reference  to  their 
character  and  title  as  such,  they  should  have  all  joined. 
And  in  Webster  v.  Spencer  Lord  Chief  Justice  Abbott 
said  (a),  *'  the  question  is,  whether  this  money,  when  reco- 
yered,  would  be  assets  in  the  hands  of  the  executors;  if  it 
would,  then  the  action  is  properly  brought  in  the  name  of 
both."  So  here,  the  value  of  the  timber,  when  recovered, 
would  be  assets  in  the  hands  of  the  executors^  as  it  was 
sol^  as  being  the  property  of  their  testator. 

1  a 

Lord  Chief  Justice  Best. — I  concurred  with  the  Court 
of  King's  Bench  in  their  decision  in  the  case  of  fFisbsier  v. 
Spencer,  but  it  is  distinguishable  from  the  present,  as 
there  the  ]^laintiffs  declared  as  executorsj  and,  consequ^it- 
ly.  Lord  Chief  Justice  Abbott  said,  that  they  had  a  right  to 

(a)  3  Barn,  &  Aid.  362. 
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wcorer  aa  against  die  defendant  in  their  character  of  ete-       si!!^ 
cntors,  and  therefore  that  it  was  right  to  join  both  of  thein    Beaminotom 
in  the  action.    And  Mr.  Justice  Holroyd  said,  that  it  wftii         aolt. 
clear,  that  if  the  money,  when  recoyered,  would  be  asstt^ 
lioth  executors  must  join  in  the  action.  That,  however,  must 
be  taken  with  reference  to  the  form  of  the  action  which 
was  brought  by  the  plaintiffs  in  their  character  of  ex^cti* 
tors ;  and,  in  such  a  case,  it  is  clear  that  all  must  join,  as  they 
take  an  equal  interest  under  the  wiU,  or  as  my  brother  JSojf- 
Imfmore  appropriately  says  (a),  "  an  executor  derives  title, 
not  firom  the  probate,  but  from  the  wfll ;  and  a  probate  grants 
ed  to  one  executor  enures  to  the  benefit  of  all ;  and  all  must 
join  inanaction brought inthatcharacter.**  That,  however, 
does  not  decide  the  question,  where  one  executor  has  not 
proved  under  the  will,  but  lefl  the  maiia^^Aient  of  ^e  t^- 
tator*s  concerns  to  three  others,  who  have  possessed  tlien^ 
sdtes  of  his  property,  and  entered  into  a  contract  wifli  a 
thhrd  ^^rson  enabling  him  to  sell.     These  three  were 
the  only  proper  persons  to  authorise  the  sale;    and  al- 
though it  has  been  said,  that  as  they  did  not  sue  as  exe- 
ciitoni,  still  that  tfiey  acted  as  such:  yet,  lui  the  three 
oidy  possessed  themselves  of  the  testator*s  property,  and 
direeted  a  sale  accoMingly,  they  might  sue  alon^  without 
styHug  themselves  executdi^';  and  it  y^oA  hot  material  foir 
thein  to  shew  how  they  became  poMessed  of  the  property ; 
aa  the  only  question  is,  whether  they  were  authorised  i6 
make  n  contract  for  the  disposal  of  it.     If  they  alone  made 
the  contract  under  which  the  timber  in  question  was  sold 
and  delivered  to  the  defendant,  they  alone  ought  to  sue 
for  its  amount.     But  if  they  had  declared  as  executors,  it 
is  quite  clear  that  they  must  all  have  joined.     This  ap- 
pears to  me  to  be  the  true  distinction ;  and  as  the  three 
plaintiffs  declared  in  their  own  right,  which  originated  ifl 
a  contract  made  with  them  only,  I  think  the  action  was 
properly  brought. 

(a)  3  Barn.  &  Aid.  363. 
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.^^^:         .  Mr.  Justice  Park. — The  rule  of  law  has  long  since  been : 
Brabmkovon    settled,  that  in  an  action  by  executors,  all  must  be  named  , 
AuLT..        and  join  who  sue  as  such.     That  has  been  the  law  from  the 
earliest  time,  and  it  has  been  decided,  that  if  an  infant  be 
co-executor,  he  must  joininanaction(a) ;  and  that  ruleba^ 
never  been  impeached.     But  the  ground  on  which  I  pro-* 
ceeded  at  the  trial  was,  that  the  action  was  brought  bj  tbe 
three  plaintiffs  individually,  and  in  their  own  names ;  and  it 
was  proved,  that  they  alone  gave  the  order  to  the  auction* 
eer  to  sell;  and  although  the  property  might  have  belonged 
to  their  testator,  yet  there  was  nothing  to  shew  that  they 
wer^  acting  in  their  representative  character ;  and  not  hav* 
it^  sued  as  executors^  it  was  not  competent  for  the  defend* 
ant  to  set  off  any  debt  as  against  their  testator.     The  case 
of  fPebster  v.  Spencer  is  inapplicable  to  the  present,  as 
there  the  plaintiffs  declared  aa  executor  and  executrix ;  and 
the  Court  decided  on  the  ground  that  the  money  when  re- 
covered would  be  assets  in  their  hands,  and  belonging  to 
the  estate  of  the  testator. 

Mr.  Justice  Burrouoh. — Tbe  contract  was  made  by  the 

three  plaintiffs  individually,  and  I  am  therefore  of  oj^nioDi 

that,  the  action  was  properly  brought  in  their  names  alone, 

and  more  particularly  so,  as  Saunders,  the  fourth  executor, 

appears  to  have  had  nothing  whatever  to  do  with  thf 

tjransaction. — ;This  rule  therefore  must  be 

Discharged.. 

(a)  See  Toller  on  Exors.  3d  edit.  446. 
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^fwm^lM,  Harrington  v.  SPry. 

Where  a  party    Jl  HIS  was  an  action  of  assumpsit,  and  brougiit  agamt 
g]jj^  *  ip,    **^  defendant  to  recover  the  sum  of  123/.  9s,  due  to  th^ 


voder  a  bUl  of 

aale  which  was  void  for  aon-compHance  with  the  proTisions  of  the  registry  acts,  he  is  DOt  Uabfe,  ai 
part  owner,  to  pay  for  goods  supplied  for  her  use,  unless  credit  were  given  to  him  uidivi#uUly,'4 
he  hdd  himself  out  as  owner,  or  made  an  express  promise  to  pay,  or  received  profits  firom  thmh^ 
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plaintiff  for  ship  chandlery  and  sails,  supplied  to  a  brig       ^ISg4> 
called  the  Queen  Elizabeth. 

At  the  trial,  before  Lord  Chief  Justice  Best  (a),  at  Guild- 
Mi,  at  the  adjourned  sittings  after  the  last  Term,  it  appear- 
ed that  in  March,  1821,  the  plaintiff  obtained  an  order 
from  one  IFets/ord,  the  managing  owner  of  the  brig,  to 
supply  her  with  the  stores  in  question,  on  account  of  him- 
sdf  and  the  other  part  owners  (without  naming  them),  which 
he  accordingly  did  under  Welsford's  superintendance  and 
direction.  On  the  part  of  the  plaintiff,  Wehford  was  called 
a«  a  witness,  to  shew  that  the  defendant  was  part  owner  at 
the  time  the  stores  were  supplied ;  and  he  proved  hishand- 
^"iridDg  to  two  letters  addressed  to  him,  the  first  of  which. 
w;as  as  follows: 

*•  Pfymouth  Dock,  December  29th,  1820, 

*'  Sir, — Your  favour  of  the  23rd  instant  I  have  received, 
ami  in  reply,  respecting  the  sale  of  the  Queen  Eliuibeth, 
I  bave  to  inform  you  that  it  is  my  sincere  wish  to  dispose 
of  my  quarter  part  of  her,  in  any  way  you  think  it  most 
■lutable,  as  I  have  been  much  displeased  with  the  manage- 
»^«l|tof  the  vessel;  and  more  than  two  years  since,  when 
tbcre  was  a  better  prospect  than  at  the  present  time,  I  re- 
^^lested  Mr.  •/.  C.  Welrford  to  dispose  of  her,  at  least  my 
9'Oarter  part,  as  I  could  not  see  any  prospect  of  her  doing. 
*^-^  any  good.     However,  the  vessel  was  sent  one  voyage 
^^%er  another,  much  against  my  approbation.     Your  bro- 
er  must  have  had  some  motives  for  his  own  advantage, 

lile  others  were  injured  by  it,  which  I  have  been.     I 
^«ver  knew  of  her  arrival  from  America  this  last  voyage, 


'  ^  («)  Thii  cause  had  been  tried  Court  afterwarda  granted  a  new 

^^ore  Mr.  Justice  Pmrk,  at  the  trial,  on  the  ground  that  the  plain- 

^ttings  after  Michaelmas  Term,  tiff  had  not  sufficiently  identified 

^822,  when  the  Jury  found  a  ver-  the  defendant  as  having  written 

4lct   £nr  the    plaintiff   for   the  the  letters  in  question, 
^^meimt  of  his  demand,  but  the 
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l6s4        nor  of  her  being  sent  to  S/nelds;  for  bad  sbe  been  lost, 
HARRiNOToif    where  was  I  to  look  for  what  little  part  I  ha^e  in  her. — 

-  To  Mr.  fV.  Welsford,  '^«'""^'  ^'^ 

Tower-Hill,  Lonckm.** 

The  second  letter  was  dated  at  Plymouth  Dock,  Jufy 
10th,  1821,  and  also  addressed  to  Welsford,  in  London; 
and  in  wbich  the  defendant  stated,  among  other  tilings,, 
that  the  Queefi  Elizc^eih  should  have  been  sold  long  ago 
for  what  she  would  have  fetched ;  but  that  he  believed  it 
was  more  suitable  to  Mr.  J.  C.  fFelsford  to  send  her  froik 
one  place  to  another,  to  answer  his  own  purposes,  which  no 
doubt  he  made  some  advantage  by,  although  it  was  against 
the  interest  of  those  concerned  with  him ;  and  that  the  de- 
fendant had  frequently  expressed  his  disapprobation  in  his 
sending  her  on  the  different  voyages,  which  he  admitted 
that  fFeb/brdh^  a  right  to  do,  but  that  the  expekuses  of 
such  outfit  were  to  his  own  costs,  charges,  and  risk ;  but 
that  if  she  had  been  lost  during  such  voyage,  the  law  wotild 
have  afforded  the  defendant  satisfaction  for  his  part.  The 
defendant  then  stated,  that  as  he  understood  that  thre^ 
parts  of  her  belonged  to  Wekford,  be  would  sell  his  quarti^ 
part  to  him  at  the  value  that  wa^  placed  upon  her  by  the 
surveyor  at  Lloyd's,  say  1 12/.  for  the  defendant's  part,  abf 
that  fPelsfbrd  would  then  have  the  full  disposal  of  herbidK 
self.  The  letter  concluded  by  stating,  that  fFelsford  faid^ 
never  sent  the  defendant  a  statement  of  freights  and  ctt- 
bursements,  since  he  had  had  a  share  in  the  EKzabeih,  add 
which  he  requested  to  be  forwarded  to  him. 

Welsford  and  other  witnesses,  who  were  called  to  prove 
the  defendant's  handwriting  to  those  letters,  had  nevar-r 
seen  him  p^rsotialiy,  but  spoke  to  their  belief  of  )SM^m 
hand-writing,    from  having  received  other  letters   ff 
him;  and  as- on  the  former  trial  the  plaintiff  wa^no^pi 
pared  to  prove  that  the  defendant  was  the  person  sued, 
question  again  arose  as  to  hb  identity;  and  it  was  con — 
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tended,  that  although  the  letters  so  written  were  signed       .y^ 

Samuel  Frj/  of  Plymouth  Dock,  and  bore  the  Plymoutk 

post  marky  yet,  that  they  were  not  sufficient  to  shew  that 

the  defendant   was    the  person  who  wrote  them;   but 

the  attorney's  clerk,  from  Pfymouik  Dock,  was  caUed, 

who  stated  that  he  served  the  defendant  with  process  in 

this  action  therci  and  that  he  had  been  acquainted  with 

him  many  years,  and  that  he  never  knew  any  other  per- 

«m  of  the  name  of  Fry,  either  there  or  at  Ply  mouth;  and 

that  he  did  not  deny  the  plaintiff's  claim  at  the  time  of 

nich  service ;  on  which  his  Lordship  was  of  opinion  that 

the  identity  of  the  defendant  was  sufficiently  proved,  and 

the  letters  were  consequently  admitted  in  evidence  (a). 

For  the  defendant  it  was  insisted,  that  he  could  not  be 

liable  to  the  demand  in  question,  unless  it  were  shewn  that 

he  was  the  legal  owner  or  part  owner  of  the  vessel  at  the 

time  the  goods  were  supphed;  and  to  prove  that  he  was 

i^t  so,  a  ckrk  from  the  Custom-house  was  called,  who  pro* 

duoed  the  register  of  the  vessel  in  1 81 5,  by  which  it  did  not 

^pear  that  the  defendant  had  ever  been  an  owner  or  part 

^'viier,  but  the  clerk  stated  that  she  had  been  registered  at 

^eter,  in  1812,  which  register  had  been  cancelled  upon  her 

''ciiig  registered  in  London,  and  that  a  memorandum  to 

that  effect  was  entered  in  the  books  of  the  Custom-house 

^  JBjceier.    A  bill  of  sale  was  also  produced,  by  which  it 

appeared  that  fFehJord,  who  had  since  become  bankrupt, 

'^^  sold  the  defendant  a  quarter  part  of  the  ship  formerly 

'^^tered  at  Exeter,  for  4£0/.  on  the  15th  Jpril,  181G. 

"^W  that  instrument  only  recited  the  register  at  Exe* 

^^,  in  1812;  and  no  copy  of  the  bill  of  sale  had  been  de- 

^^«Eed  or  deposited  at  the  Custom-house  in  London  in 

^^ii&,  nor  bad  any  memorandum  been  indorsed  on  the 

^^^i^tificate  of  registry  made  there,  so  that  the  bill  of  sale 

^^s  altogether  a  nullity.     It  also  appeared,  that  the  de- 

^^^^idant  had  never  been  consulted  at  all,  nor  interfered  in 

(a)  See  1  Carr.  &  Payne's  N.  P.  C.  289.  S.  C.  1  Ry.  &  Mood.  90. 
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H^BMKOTOH 
v.- 


the  management  or  destination  of  the  vessel,  o^^  der}^ 
any  pt6fits  from  her ;  and  that  he  was  wholly  unknown  tc 
Fry.  the  plaintifFat  the  time  the  goods  were  supplied,  nor  did  the 
latter  know  that  he  was  an  owner  until  the  coRunehceiUM 
of  this  action. — ^Under  these  circumstanoes,  bis  librddiif 
Wks^  of  opinion,  that  the  defendant  was  not  KaUe  either  4i 
legal  owner,  or  holding  himself  out  as  such;  and  he  accord^ 
ihgly  directed  a  nonsuit,  reserving  leave  to  the  -pHiiitifft^ 
move  to  set  it  aside,  and  that  a  verdict  might  beentel^Ni 
for  hhn  for  the  amount  of  the  price  of  the  goods  ftirtoiifr 
ed,  if  the  Court  should  be  of  opinion  that  he  was  entitlM' 
to  recover. 


'•  I* 


Mr.  Serjeant  Faughan  now  moved  accordfaigly,  imd' 
submitted  that  the  two  letters  produced  at  the  trial,  were 
sufficient  to  establish  a  prtmdfade  case  against  the  de* 
fendant  as  a  part  owner  of  the  vessel,  at  the  time  the  stoier 
in  question  were  supplied.  There  is  a  manifest  difetinetionti 
where  a  party  claims  title  to  a  ship,  or  is  chargeable  wUi 
stoiie^  furnished  on  her  account.  Here  then,  the  only  ques- 
tion is,  whether  the  goods  were  furnished  by  the  plamtiff  ibt 
the  benefit  or  by  the  authority  of  the  defendant.  Itisnot 
necessary  that  he  should  be  strictly  the  legal  owner  aft  tfie 
time ;  for  if  a  party  acts  as  owner,  or  holds  himself  out  tm 
su6h,he  is  responsible,  although  he  has  neithera  legal  nor 
equitable  title  in  the  ship ;  and  if  the  charges  in  questioo 
were  incurred  for  the  benefit  of  the  defendant,  or  under  his 
authority,  either  express  or  implied,  it  is  sufficient  U>  ent* 
ble  the  plaintiff  to  maintain  this  action.  The  registry  act^ 
merely  relate  to  the  title  of  parties  to  ships;  and  their  gt- 
neral  object  was,  to  prevent  foreigners  from  having  aii:iiii^ 
proper  interest  in  J9rt//^A  vessels.  In  Abbott  on  Shlfm 
ping  (a),  it  is  stated,  that  ''  a  contract  made  by 
themselves  to  pay  the  price  of  stores  and  prorittoaft 
plied  for  the  use  of  a  ship,  or  under  circumstancesi  wU 

(a)  Fourth  edit,  page  126.  '  • 
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sbew  thai  credit  wag  given  to  them  alone,  gives  the  ere-*      ^^^^j 

ditor  no  r^ht  of  action  against* the  roaster:— but  that  it 

nmil  be  obsesrvedi  that  tlie  owners  there  spoken  of^  were 

DOtAB  aU  iftms  the  persons  in  whom  the  absolute  legal  ti« 

t]|9iDf  the  ship  might  be  vested,  but  rather  those  from 

whom  the  maater  derived  hia  authority,  and  whose  agent. 

he  was  op  the  particular  occasion,**    If  the  original  regis-^ 

ter  had  been  cancelled  SLt'Exeier,  the  defendant  should* 

hsve  produced  direct  evidence  to  shew  it ;  and  although  he 

B^ght  not  have  been  an  owner  in  fact,  as  the  bill  of  saleliy 

tUch  one-fourth  part  of  the  vessel  was  conveyed  to  him  was 

void,  as  the  directions  contained  in  the  registry  acts  had 

not  been  complied  vrith,  yet  in  Sutton  v.  Buck  (a)  it  was  de- 

tecnioedy  that  possession  of  a  ship  under  a  transfer,  which 

VIS  v^  in  consequence  of  non-compliance  with  tl^e  pro- 

viflioiiB  of  such  acts,  was  a  suflScient  title  in  an  action,  of 
trover,  although  the  legal  title  was  outstanding  in  another. 
'Aad  in  Hubbard  v.  Johnstone ^  Mr.  Baron  Wood  said  (A), 
''I  take  it  to  be  clear,  so  far  as  the  statutes  have  hitherto 
JCOiiet,  that  if  there  were  no  registry,  no  certificate,  no  in- 
dorsement, and  no  delivery  of  a  copy,  the  sale  would  be 
food  as  between  the  vendor  and  vendee,  though,  for  want 
^^thne  lequisites,  the  sbip»  if  she  traded,  would  be  treat- 
^  as  a  foreign  shipi  and  liable  to  confiscation ;  there  be-* 
''^  no  words,  as  yet,  declaring  the  sale  null  ^nd  void  for 
*^^ttf  of  these  requisites.**    Here,  therefore,  the  question 
^*to  whom  credit  was  given?  and  if  no  bill  of  sale  or  re- 
g^Htr  had/been  produced,  but:  it  appei^red  that  the  de- 
^iHdanl'faad  a  joint  property  in  the  v9S9el  with  Wei^orji$ 
^^be^mahagingownerr  il^is  quite  clear,  that,  the  latt^i^ 
^Ould;have<ati  implied  authoiHty  to  or^er  steles  tp  bcisupr 
l4ic»i' for  thir  ehlp,  so  as^  to  render  tb^  defendant  JQ|nt;Iy 
^Mri^ibri  their,  amount.     This  ca^e  ia  distinguisba-blp  fyf^ 
titlM  el&'SrkmAi^/fo  v.  Jiowe{e),  a&tl^eirf^tb^  sole  r^isfi^jrc^ 
^^'^mkft  of>a  sbip  gave  orders  fbr^  materials  po  be.fUrp«;be4 

Cs)  2  Twmt.  302.    .  C*>  ?  T^^^  205.  (e)  1 1  East,  436. 
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l^^'       ^^  work  to  be  done  for  the  repairs  of  her ;  bat  before  aA 
IUrrinot«ii    the  articles  were  delivered  on  board,  he  conreyed  the 
Pit.  vessel,  with  all  her  furniture,  to  another,  by  a  biM  of  sale, 

which  was  duly  registered ;  and  it  was  held,  that  the  pur* 
chaser  was  not  liable  for  any  of  the  goods  furnished  befbie 
the  legal  title  was  conveyed  to  him,  and  registered  in  the 
manner  prescribed  by  the  registry  acts.  But  that  ease 
was  decided  on  the  ground,  that  there  wa&no  evidence  (o 
shew  that  any  personal  credit  was  given  to  the  defendant, 
and  that  the  ship's  registers  were  decisive  to  shew,  fliat 
he  had  no  legal  title  in  the  ship  when  the  goods  were  sop- 
plied.  And  in  M'lver  v.  Humbk,  Lord  EttenbaroHgh 
said  (a), ''  a  person  may  make  himself  liable  as  a  partner  widi 
others  in  two  ways ;  either  by  a  participation  in  the  loss  or 
profit,  or  in  respect  of  his  holding  himself  out  to  the  wofM 
as  such,  so  as  to  induce  others  to  give  a  credit  on  that  m* 
surance."  And  Mr.  Justice  Le Blanc  observed  (b),  diat  **  ib 
was  much  to  be  lamented,  that  the  registry  acts^  whidi 
were  passed  for  other  and  pubUc  purposes,  should  emr 
have  operated  upon  the  rights  of  individuals  in  other  re* 
spects."  And  Mr.  Justice  Bay  ley  added  (c),  Aat  *^to 
make  the  defendant  liable,  he  must  either  have  been  m 
partner  in  fact  in  the  loss  and  profit  of  the  ship,  or  be 
must  have  held  himself  out  to  be  such.  But  (observed 
that  learned  Judge),  it  is  said,  that  we  must  look  fiir 
this  purpose  to  the  registers,  to  see  who  are  the  l^fil 
owners.  The  object,  however,  of  the  registry  acts 
to  inform  the  government  whether  the  owners  were 
Ush,  and  to  prevent  ships  belonging  to  foreigners,  firaoi 
being  navigated  under  the  British  flag;  and  the  dbjeoe 
was  not  to  inform  tradesmen  to  whom  they  should  gtv<« 
credit."  As,  therefore,  the  defendant  in  this  case 
had  the  benefit  of  the  stores  supplied,  as  part  owner  of 
vessel,  he  is  bound  by  the  contract  made  mth  the  plainlH 
by  Welsford  as  the  managing  owner. 

{a)  16  East,  174.  (*)  Id  176.  {e)  Id.  176. 
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hard  Chief  Jf^atice  Best.  —  When  the  &cU'  of  this  case  MM- 
aie  understoodj  it  appears  to  me  that  there  is  bo  difBcuV*  Harrinotcm 
ty  in  deciding  it ;  and  if  the  letters  had  l^een  written  by  the  J^ 
defendant  to  the  plaintiff^  there  would  have  been  no 
doubt  whatever.  At  the  first  trials  the  plaintiff  did  iiot 
jraffipenedy  identify  the  defendant  as  the  writer  of  thf  se  let^ 
tfrs ;  and  (  must  confess  I  felt  some  degree  of  embarrassment 
at  the  laatj  as  tlbe  facts  were  not  clearly  presented  to  my 
^iftmi^n,  or  the  clauses  of  the  registry  acts,  as  bear- 
ifog  on  the  question,  pointed  out.  The  principle,  however, 
to  be  Reduced  firom  all  the  previous  authorities  is,  that  a 
P^nioa  con  only  be  charged  in  respect  of  stores  or  goods 
fiffiiiriied  to  a  ship,  either  on  the  ground  that  credit  has 
b^ea  givep  to  him  personally,  or  as  owner,  or  that  he 
baa  held  himself  out  to  the  world  as  owner,  and  that  must 
be  taken  to  mean  the  legal  owner.  Here,  however,  the  de« 
lendant  never  held  himself  oi^t  as  owner  to  the  plaintiff; 
jpd  even  if  th^  captain  had  sued  the  defendant  for  wages» 
lie  would  not,  under  the  circumstances,  have  been  enabled 
to  prove  that  he  was  a  part  owner,  as  he  had  never  held  him- 
8^  out  as  such,  nor  interfered  with  the  management  of  the 
weiidi  in  any  respect;  but  it  is  dear  from  the  evidence  of 
f^etsfbrd  himself,  that  the  plaintiff  did  not  know  that  the 
^pfimdant  was  part  owner  at  the  time  the  stores  in  question 
1^  smpqplied ;  the  contract  was  not  made  with,  any  indivi- 
Aitls  by  name,  but  by  the  managing  owner  for  himself  and 
^  other  owners  ofthe  ship  generally.  This  case,  therefore, 
^.distinguishable  from  that  of  TVetoheUa  v.  Bowe;  for  there 
^ue  credit  was  given  to  certain  persons  by  name,  but  who 
^4  ceased  to  be  owners  at  the  time  the  supplies  were  ftir- 
^*Jrtied.  Here,  however,  there  is  no  pretence  to  say  that 
^(^'edit  was  ^ven  to  the  defendant,  for  he  was  not  an  own* 
^  Hi  the  time  the  stores  in  questicm  were  furnished.  The 
^'^Hnntyance  by  bill  of  sate  to  him  by  Welrford  in  the  year 
'ol6,  was  mere  waste  paper,  as  it  gave  him  no  bene- 
^t>  nor  could  he  derive  apy  advantage  under  it,  as  it  mex:e- 
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1W4^  ly  recited  the  registry  of  the  ship  at  Exeter  in  181! 
that  register  was  cancelled  upon  her  being  aftenra 
gistered  in  London,  in  1815.  The  difficulty  I  felt 
trial  was,  whether  the  ship  might  not  be  registered  I 
Exeter  and  in  London;  but  it  is  clear  that  if  a  ship 
moved  from  one  port  to  another,  and  a  change  of  i 
ship  or  property  takes  place,  there  must  be  a  new  r^ 
and  those  who  desire  to  discover  the  true  owners 
seJEirch  the  register  at  the  ship's  port :  and  here  the 
sale  only  refers  to  the  register  at  Exeter y  and  do 
state  that  she  was  afterwards  registered  in  London 
no  memorandum  was  indorsed  on  the  certificate  of  ri 
there,  that  she  had  been  previously  registered  at  L 
The  first  statute  that  was  passed  as  to  the  registry  df 
was  that  of  the  7th  and  8th  Wm.  3,  c.^2;  the  ^Ist  s 
of  which  directs,  that  a  ship's  name  shall  not  be  a 
without  registering  her  de  novo,  and  if  sold,  such  sah 
be  indorsed  on  the  certificate  of  the  register  (a).  Alt! 
many  parts  of  that  statute  have  been  altered  and  rep 
yet  this  enactment  remains  in  force ;  for,  by  the  stati 
Geo.  8,  c.  60,  s.  43  (fi),  all  acts  relative  to  trade  were 
main  in  force  except  such  parts  as  were  thereby  rep 

(a)  By  wMch  it  is  enacted,  that  ed  by  indorsement  on  the 

"no  slup's  name  registered  shall  be  cate  of  the  register,  befb 

afterwardschanged,  without  regis-  witnesses^  in  order  to  pnr 

terii^  such  slup  de  notm,  which  was  the  entire  property  in  sot 

thereby  required  to  be  done  upon  remained  to  some  of  the  8i 

any  transfer  of  property  to  another  of  Enyland,  if  any  dispute 

port,  and  delivering  up  the  for-  concerning  the  same.** 

mer  certi^cate   to  be  cancelled,  (6)  By  which  it  is  enacted 

under  the  same  penalties,  and  in  all  and  every  matter   coi 

the  like  method,  as  was  therein-  in   the   said  thereinbefore 

before  directed  ;"and  that  in  case  ed  acts,  or  in  any  act  or  i 

there  should  be  any  alteration  of  parliament    theretofore    | 

property  in  the  same  port,  by  the  touching    the    trade,     shi 

sale  of  one  or  more  shares  in  any  and  navigation  of  Great  B 

ship,  after  registering  thereof,  such  and  the  colonies,  &c  there 

Bide  should  always  be  acknowledg-  longing,  which  is  not  there 
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If.  thmrtfyr^  tbe  poit  at  which  a  ship  was  formerly  register-       j^^. 
e4).  im  changed,  a  new  register  is  still  necessary ;  and  al-    lUTkrKorro!! 
l^llQilgb  (hf  statute  31  600.  3,  c  (j8,  a.  21,  enacts  that         pat. 
H^  caa^  th^#  ahall  be  any  alteration  of  property  in  yeaselsf 
tt^iefiinay  be  registered  de  novo  in  the  same  fori;  y  ct,  if  they 
iW^iT^ibapged.^r  removed,  there  muatbeancw  register, 
a^iT^^ri^Jby  the  statute  oi  fVilliamS.    Here  the  rcgis- 
iHfif^t  ExMier^  of  1S12,  was  cancelled^  and  the  ship  was 
^fUKftmwf^  ^ansferred  from  that  port  to  London.    There 
m  s^vi^ral  .yther  clauses  in  the  registry  acts,  which  sliew 
^  a  ship  muf  t  be  registered  in  the  port  from  which  she 
tasdes,  and  where  the  managing  owner  resides.     WiU- 
.^rdlvas  the  managing  owner,  and  lived  in  London,  and 
tf  tbe  .defendant  had  been  an  owner,  he  must  have  been 
90  uodei?  the  Exeter  register  in  1812.     But  that  register 
-'■^  not  in  existence,  and  the  London  register  only  was  pro- 
'^Uigpd  at  the  trial,  and  the  defendant  s  name  did  not  appear 
^H.lfae  &ce  of  tliat  instrument,  nor  had  it  ever  been  there. 
3*he  conveyance  by  Wehford  to  the  defendant  in  18 16,  was 
^Uequently  a  nullity,  as  the  26  Geo.  3,  c.  60,  s.  17(^i), 
ii^uirea  a  certificate  of  tlio  registry  to  be  recited  in  all 
^iRiafers  of  property  in  ships,  and  if  not,  the  bill  of  sale  or 
<^(her  conveyance  is  absolutely  null  and  void.    If  therefore 
tt^at  certificate  be  omitted,  not  even  ah  equitable  interest 


altered  or  repealed,  slndl      "  That  when  aad  to  often  as  the 
and  continue  in  fall  force      property  in  any  ship  or  vessel,  be- 
^d  effiset,  to  all  intents  and  pur-      longing  to  any  of  his  Majesty's 


whatever;  and  00  far  as  the  subjects,  shall  be  transferred  to 

'^Hoe  related  to  the  registry  of  any  other  of  his  Mi^esty's  subjects, 

*^i^  and  vessels,  should  be  deem-  in  whole  or  in  part,  the  certificate 

^  and  taken  to  extend  and  an-  of  the  registry  of  such  ship  or  res- 

P^  in  every  respect  to  all  ships  sel  shall  be  truly  and  accurately  re- 

anthorised  aad  requir-  cited  in  words  at  length,  in  the  bill 


^  \ff  thai  act  to  be  registered,      or  other  iustmment  of  sale  there^ 
to  have  certificates  of  regis-     of;  and  that  otherwise  such  bill  of 


^'^^  sale  shall  be  utterly  null  and  \-oid, 

(«)  By  which   it   is   enacted,      to  all  intents  and  purposes." 

Vbt.  IX.  A  A 
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-i^f^L-       passes  to  the  purchaser;  and  here  as  the  proper  certiftcate 
HAaaiNQToM    of  the  ship's  registry  in  London^  in  1815,  was  not  set  out 
FrV.         in  the  bill  of  sale  of  1816,  no  interest  either  legal  or  equit* 
able  was  conveyed  to  the  defendant ;  and  he  consequently 
cannot  be  considered  as  the  true  owner,  or  part  owner  of 
the  vessel  in  question,  nor  did  he  ever  hold  himself  out  to 
be  so.     If  his  name  had  appeared  on  the  London  register 
as  a  part  owner,  although  there  might  have  been  a  defect 
in  the  conveyance,  he  could  not  have  availed  himself  of 
such  defecty  but  he  would  thereby  be  taken  to  stand  as* 
owner,  and  must  be  treated  as  suclk     That  however  wa» 
not  the  case,  for  the  defendant  was.  neither  held  out  as  own- 
er, nor  could  the  plaintiff  have  considered  him  as  such  at 
the  time  of  the  contract,  as  it  was  entered  into  with  him 
by  the  managing  owner  alone,  on  behalf  of  himself  and  the 
other  owners,  and  if  the  plaintiff  had  gone  to  the  Custom^ 
House^  and  examined  the  register  there,  he  would  have 
found  who  the  real  owners  were,  and  that  the  defendant's 
name  was  not  on  that  instrument..    I  am  therefore  clearly 
of  opinion,  that  the  defendant  cannot  be  considered  liable 
for  the  amount  of  the  supplies  in  question,  on  the  broadb^ 
ground,  that  he  was  never  the  legal  owner*  nor  held  him-«-« 
self  out  as  such.     There  would  evidently  be  a  great  hard....r^ 
ship  imposed  on  the  defendant,  if  the  doctrine  contende^q^ 
for  by  my  brother  Faughan  were  to  prevail.     I  at  6n^ 
thought  that  the  defendant  was  part  owner  by  his  lett&Ts 
to  fFlelsfordf  to  whom  he  appears  to  have  advanced  a  cer- 
tain sum  for  the  purchase  of  one-fourth  share  in  the  vessel^ 
and  by  whom  he  has  been  evidently  cheated  by  a  preteiM^ 
ed  and  fraudulent  conveyance.     It  would  be  an  act  of  in- 
justice to  make  him  contribute  to  the  repairs  of  the  vessel 
and  stores  furnished  for  her  use,  when  he  could  derive  no 
benefit  or  advantage  from  her  employment.     The  plaintiff 
might  easily  have  ascertained  who  the  real  owners  of  the 
vessel  were,  at  the  time  the  goods  in  question  were  fur- 
nished ;  and  if  he  did  not  do  so,  it  is  but  fair  to  presume 
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™t  lie  gave  credit  to  WeUford  the  managing  owner  alone. 
The  eases  relied  on  for  the  plaintiff  do  not  appear  to  me 
to  bear  on  the  question,  and  in  Mclver  v.  Humble^  Mn 
Jusdoe  Bayley  said,  "  to  make  the  defendant  liable,  he 
muat  either  hare  been  a  partner  in  fact,  m  the  loss  and 
profit  of  the  ship,  or  he  must  have  held  himself  out  to  be 
■'•ch.''    That  b  not  only  consonant  with  my  own  opinion, 
l>ut  is  expressly  in  point  to  support  it ;  for  here  the  de- 
i^^ndant  had  no  legal  interest  in  the  ship  by  the  convey- 
uice  in  question,  and  as  he  could  derive  no  benefit  under 
it,  it  would  be  unjust  that  he  should  be  made  chargeable, 
Ud  more  particularly  so,  as  he  never  held  himself  out  as 
owner,  nor  was  credit  given  to  him  as  such  by  the  plaintiff  at 
the  time  the  articles  in  question  were  furnished  on  account 
ofthftahtp. 

Mr.  Justice  Park. — The  case  appeared  to  me  on  the 
fonner  trial  to  be  involved  in  obscurity.  The  facts  were  not 
then  before  me ;  but  now  that  they  are  simplified  and  ex- 
plained, there  is  no  difficulty  whatever  attending  it,  as  the 
question  has  been  long  since  decided  by  various  authorities. 
I  eoneor  in  the  principle  as  stated  by  my  Lord  Chief  Jus* 
tice,  that  if  a  person  holds  himself  out  to  a  creditor  as  an 
owner  or  part  owner  of  a  ship,  he  must  be  considered  lia- 
ble, although  he  be  not  in  strictness  the  legal  owner;  and 
diat  in  such  a  case  he  cannot  divest  himself  of  responsibi- 
lity, by  setting  up  a  defective  conveyance.  But  here  the 
defendant  never  represented  himself  as  an  owner,  nor  was 
credit  given  to  him  as  such.  I  am  therefore  of  opinion 
that  the  plaintiff  was  most  properly  nonsuited. 

Mr.  Justice  Burrouoh. — The  only  question  is,  whether 
the  defendant  ever  held  himself  out  as  part  owner  of  the 
brig.  The  contract  was  made  with  the  plaintiff  by  the 
managing  owner  alone,  both  of  whom  resided  in  lAmdan; 
and  in  point  of  fact  the  defendant  never  was  part  owner, 
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nor  was  credit  eyer  given  to  him  as  such.    It  is  therefine 
immaterial  to  consider  whether  he  could  avafl  hhnself  of  a 
defective  conveyance,  in  case  he  had  represented 
be  an  owner ;  but  as  it  appears  he  never  did  so,  and  as  in  poutt  ^ 
of  fact  he  never  was  a  part  owner,  he  cannot,  under  the 
cumstances,  be  considered  liable  to  tlie  plaintiff  for  th^ 
stores  supplied  by  him  to  the  vessel  in  question.    This 
therefore  must  be 

Refused  (a). 


(n)  See  Baker  v.  Buckle,  7  B.  Moore,  349.  Jennings  v.  Griffin 
1  Ry.  &  Mood.  N.  P.  C.  42. 


Tuesday, 
June  ^2d, 

Where  the  tell- 
er iiiibrnied  the 
buyer  that  one 
of  two  horses 
he  was  about  to 
sell  him  had  a 
cold,  but  he 
agreed  to  deli- 
Ter  both  at  the 
end  of  a  fort- 
night *'  sound 
and  free  from 


LiDDARD  V.  KaIN. 

I  HIS  was  an  action  of  cLssumpsit^  and  brought  to  reco^vcr 
the  price  of  two  horses  sold  by  the  plaintiff,  and  deliverer} 
to  the  defendant. 

At  the  trial,  before  Lord  Chief  Justice  Best  at  Wesst- 
minster,  at  the  Sittings  after  the  last  Term,  the  plainfcitf 
proved  that  the  defendant  purchased  the  horses  of  hin 
for  200  guineas,  and  that  the  plaintiff  agreed  to  ke^P 


bicmbh/'andat  them  a  Week  after  the  purchase,  and  that  no  warranty 

the  expiratiou         .  .     .  , 

given  as  to  their  soundness. 

For  the  defendant,  a  witness  was  called,  who  state^^* 
that  at  the  time  of  the  purchase,  one  of  the  horses  bad      ^ 
cough  and  running  at  the  nose,  which  was  apparent  ^-^ 
every  one.    That  the  plaintiff  said  it  was  a  mere  cold,  an 
that  he  would  be  well  in  a  week;  on  which  the  defendai       ^ 


of  that  time 
the  horses  were 
delivered,  but 
the  cough  on 
the  one  still 
continued,  and 
the  other  had  a 
swollen  leg  in 
consequence  of 
a  kick  he  had 
received  in  the 
stable;  and  the 
seller  brought 
an  action  to  re- 
cover the  price ; 
and  the  Jury 
found  a  verdict 
for  the  purchas- 
er ; — the  Court  refused  to  grant  a  new  trial,  as  the  warranty  didjiot  apply  to  the  time  of  the 
only,  but  was  a  continuing  warranty  to  the  end  of  the  fortnight. 


said,  that  he  would  not  take  him,  unless  the  plaintiff woul 
let  him  stand  in  his  stable  for  a  fortnight ;  to  which 
assented,  and  said,  '^  I  will  deliver  both  the  horses  at  t 
end  of  the  fortnight,  sound  and  free  from  blemish."  It  al 


e 
e 

0 
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appeared,  that  at  the  expiration  of  that  time,  the  cough        J^^ 
on  the  one  still  continued,  and  that  the  other  had  a  swoll- 
en leg,  and  was  lame  from  a  kick  he  had  received  in  the 
stable,  and  that  the  blemish  still  remained.     His  Lordship 
left  it  as  a  question  of  fact  to  the  Jury,  whether  from  the 

whole  of  the  evidence,  the  plaintiiF  was  entitled  to  recover. 

They  thought  he  was  not,  and  accordingly  found  a  verdict 

for  the  defendant. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  on 
^be  ground,  that  as  the  cough  on  one  of  the  horses  was 
apparent  at  the  time  of  the  sale,  and  the  plaintiff  admit- 
^d  that  he  had  a  cold,  it  was  an  exbting  or  manifest  un- 
soundness, if  it  could  be  so  called,  at  the  time;  and  that  if 
^  ^^arranty  had  been  given  against  a  patent  defect,  it  would 
t^^ve  been  void  in  law. 

But  the  Court  were  of  opinion,  that  although  the  cough 

K^K^ight  be  a  mere  temporary  unsoundness,   yet  it  might 

^'v-entually  produce  a  disease  on  the  lungs.     Besides,  the 

I>laintiff  agreed  to  deliver  both  the  horses  at  the  end  of 

a.    ibrtnight  sound  and  free  from  blemish.     The  warranty, 

^berefore,  did  not  apply. to  a  mere  unsoundness  at  the  time 

of  the  sale,  but  was  a  continuing  warranty  to  the  end  of  the 

fortnight,  when  it  appeared  that  the  cough  on  the  one  horse 

B^ill  continued,  and  that  the  other  had  received  a  kick,  in 

c^onsequence  of  which  one  of  his  legs  was  swollen,  and  the 

blemish  remained.   There  is  therefore  no  pretence  to  dis- 

^^rb  the  verdict. 

Rule  refused. 


SM 
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JuM%id. 

VThere  a  decla- 
ration contained 
two  counts  for 
work  and  la- 
bour as  an  at- 
torney, and  two 
others  for  work 
and  labour  ge- 
nerally, and 
the  usual  money 
counts, — the 
Court  retbaed 
to  strike  out 
either  of  them 
as  being  unne- 
cessary or  su- 
perfluous. 


Bennett  v.  Brindley. 

Mr.  Serjeant  Wilde  applied  for  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  it  should  not  be  referred  to 
the  Prothonotary,  to  strike  out  two  unnecessary  counts  in 
the  declaration  in  this  cause^  which  contained  the  iwUH- 
tatus  and  quantum  meruit  counts  for  work  and  labour 
performed  by  the  plaintiff  as  an  attorney,  and  two  counts 
for  work  and  labour  generallyi  with  the  usual  money 
counts.  The  learned  Serjeant  referred  to  Meeke  w  Ox* 
lade  (a),  and  Gabell  v.  Shaw  (b\  and  the  authorities  there 
dtedi  as  being  expressly  in  point. 

But  Mr.  Justice  BvrrouoUi  (Lord  Chief  Justice  Best 
being  absent),  observed,  that  the  motion  was  more  vexa- 
tious than  the  declaration. 

The  learned  Serjeant^  therefore^  tod^ 
nothing  by  his  motion. 


(«)  I  New  Bcp.  289. 


(6)  2  Chit.  291K 


WednesdtM, 
June^Sd. 


Palmer  and  Others  v.  Pratt. 


A  un  of  ex-    X  HIS  was  an  action  of  assumpsit  brought  against  the 
onaa»ntin«(ni-   fcndant  on  a  policy  of  assiurance,  subscribed  by  him 

7(M'  ttelfoi^  ^^^  ®"™  ^^  ^^''    ^^^  defendant  pleaded  the  general 
where  in  order    sue,  and  paid  15/.  into  Court  upon  the  count  for  mon< 

to  secure  ad- 

yances  made  in  this  country  to  an  Eoit  India  cvptain,  bills  were  drawn  by  him  on  the 

the  plaintiflb  in  India,  and  the  person  who  madp  the  advance  indorsed  the  bills  to  the 

and  which  were  made  payable  thirty  days  after  the  arrival  of  the  ship  at  Cakuiimf  nad  ir 

to  be  negotiated  on  the  £uth  of  the  captain's  consigning  goods  to  the  plaintifis'  agents,  to 

the  amount  of  the  bills : — Held,  Jirst,  that  the  plaintiff^  had  no  insurable  interest  in  the  biU^ 

as  they  might  recover  from  the  borrower  in  this  country  in  case  the  vessel  did  not  arrive ;  suptf 

teeomUff,  that  even  if  they  had  such  interest,  they  were  not  entitled  to  recover  upon  a  policy  dt- 

scribing  them  as  bills  of  exchange. 


£200 


The  perils  insured  against  were  those  commonly  enume- 
^ted  in  policies  of  the  like  description;  and  it  was  sub- 
scribed by  the  defendant  at  a  premium  of  3L  per  cent. 

The  circumstances  that  attended  the  insurance  were  as 
follows: — Keene^  the  captain  of  the  Paragon^  had  pur- 
chased goods  on  his  own  account  as  an  adventure  for  the 
Toyage,  and  these  goods  having  been  in  part  purchased 
by  means  of  advances  made  to  him  by  Edmund  Read,  (a 
ship  and  insurance  broker)^  it  was  found  on  the  settle- 
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"ad  and  recdred^  that  being  the  premium  received  by       .J^^. 

The  cause  came  on  to  be  tried  before  Lord  Chief  Jus- 
^i<^  Dallaa,  at  Guildhall,  at  the  Sittings  after  Trinity 
«rm,  18S2«  when  a  verdict  was  found  for  the  plaintiflb 
T  485/. y  (being  the  remainder  of  the  sum  claimed  in  this 
tion),  subject  to  the  opinion  of  the  Court  on  the  follow- 
^case: — 

The  policy  on  which  the  action  was  brought,  bore  date  ^ 
^Im  SOth  AuguMi,  I8I89  and  was  effected  for  and  on  ac- 
^^ount  of  the  phuntiffs. 

The  voyage  or  risk  was  by  the  policy  expressed  to  be 
**  at  and  from  London  to  all  or  any  ports  and  places  where- 
soever and  whatsoever  on  this  side,  at  and  beyond  the 
-Cape  of  Good  Hope,  and  elsewhere  during  the  ship's  stay 
ttt  each  port  and  place^  and  on  all  services  until  her  safe 
amval  at  Calcutta,  upon  any  kind  of  goods  and  merchan- 
dises, &c«  of  and  in  the  good  ship  or  vessel  called  the  Pa^ 
Tagon^  whereof  George  B.  Keene  was  master,  &c«:— and 
the  insurance  was  by  the  policy  declared  to  be  ''  on  two 
bills  of  exchange,"  vis. 

•  •  No.  3.      G.  B.  Keene  on  Cruttenden  Sf  Mackil- 

lop,  of  Calcutta £1500 

••  No.  4,      do.     500 


» 
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ment  cf  accounts  between  them  at  Gravesend,  before  the 
vessel  sailed,  that  the  captain  was  indebted  to  Read  in  the 
sum  of  2000/.  or  thereabouts. 

It  was  therefore  agreed  between  them,  that  if,  when 
Head  came  to  town,  he  could  negotiate  bills  for  about  what 
was  due,  he  should  do  so. 

In  pursuance  of  this  object,  Read  applied  to  the  plain- 
tiffs, (merchants  in  London),  to  know  whether  they  would 
negotiate  bills  on  Calcutta  to  the  amount  required*  Their 
answer  was  in  the  affirmative,  viz.  that  they  would  nego- 
tiate one  set  for  1500/.  and  another  set  for  500/.  They 
required  Reads  indorsement  upon  the  bills,  and  which 
were  to  be  made  payable  to  him.  The  plaintiffs  in- 
structed him  to  have  them  drawn  payable  thirty  days  af- 
ter the  arrival  of  the  Paragon  at  Calcutta,  at  the  ex* 
change  of  two  shillings  and  twopence  halfpenny  a  rupee, 
which  was  then  the  current  rate  of  exchange  between 
London  and  Calcutta,  and  required  that  Keene  should 
consign  to  Crutteuden  and  Mackillop,  on  whom  the  bills 
were  to  be  drawn,  goods  to  about  double  the  amount  of 
the  sum  for  which  they  were  to  be  drawn,  to  place  them  ^ 
in  funds,  so  that  they  might  accept  the  bills.  The 
tiffs  instructed  Read  to  effect  poUcies  on  the  bills,  and 
leave  uninsured  goods  to  the  amount  of  the  bills. 

The  captain  being  informed  of  the  nature  of  the  p: 
posed  transaction,  agreed  to  its  terms,  and  it  was  carrii 
into  effect  as  follows : — The  captain  drew  the  two  bi 
stated  in  the  policy,  which  were  in  duplicate  and  of 
following  tenor: — 

^^'  '^'  Exchange  ^.  2*rf.  ^  Sicca  Rupee.  £S«I60O. 
Exchange  for  13,584  S«*.  Rup'.  14  A*. 

London,  25th  August,  181& 
"  At  thirty  days  after  the  arrival  of  the  ship  Paragon,  at 
Calcutta,  pay  this  my  first  of  exchange,  second  and  third 
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not  paid,  to  the  order  of  Mr.  Edmund  Head,  thirteen  thou- 
sand five  hundred  and  eighty-four  sicca  rupees,  fourteen 
annas,  value  received,  which  place  to  account  of 

O.  li.  KeeHCn 
"  To  Messrs.  Crutienden  ^  Afackillop, 

Calcutta. 

(Indorsed)  Edmutul  Head:' 


^*    Exchange  2«.  2W  ^  Sicca  Rupee  £S*500. 
Exchange  for  4528  S«*  Rup'  5  A% 

Landoft,25th  August,  1818. 

"At  thirty  days  after  the  arrival  of  the  ship  Paragon  at 

^<cdcutta,  pay  this  my  first  of  exchange  to  the  order  of  Mr. 

^€hnttnd  Read,  four  thousand  five  hundred  and  twenty- 

^'ght  sicca  rupees,  five  annas,  value  received,  which  place 

account  of  n    n     mr 

''  To  Messrs.  CnUtenden  Sf  Mackillop, 

Calcutta. 

(Indorsed)  Edmund  Read" 


Bead  received  from  the  plaintiffs  the  2000/.  upon  the 
"^lls.  The  captain  shipped  on  board  the  vessel  to  the  or- 
"^^r  of  Cruttenden  and  Mackillop,  a  quantity  of  goods  ex- 
^^eding  the  said  bills  in  value,  and  signed  bills  of  lading 
*4iereof  in  triplicate  to  Cruttenden  and  Mackillop. 

These  bills  of  lading  were  in  the  usual  form.  Read,  on 
^HbJf  of  the  plaintiffs,  then  proceeded  to  effect  the  poli- 
^^  in  question,  at  their  expence,  and  for  their  benefit. 

Before  the  defendant  subscribed  it,  he  was  informed  by 
•fieadj  that  the  insurance  was  on  bills  payable  on  the  ar- 
rival of  the  Paragon,  and  that  it  was  better  than  on  goods, 
l^ecause  not  liable  to  average. 

It  was  left  to  Read  to  raise  the  money  in  the  best  way 
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1824.  ^  he  oould.  The  biWs  of  ladnig  were  not  given  as  a  s^cwrity 
to  the  plaintifFs^  but  to  tlruttenden  and  MackiUop^  who 
were  the  agents  of  the  piamtiffs  in  India. 

The  ship  afterwards  sailed  on  her  voyage  with  the 
goods  and  one  set  of  the  bills  of  exchange  on  board. 
There  were  purposely  left  uninsured  on  board  of  the  ship, 
goods  of  the  captain  to  the  full  value  of  the  bills. 

The  ship  was  in  the  course  of  the  voyage  totally  lost, 
together  with  the  said  set  of  bills^  and  the  goods,  by  perils 
of  the  seas,  such  as  were  insnred  against  by  the  poUcy; 
and  neither  the  ship,  set  of  bills,  nor  goods,  nor  any  part 
thereof,  ever  arrived  at  Calcutta,  nor  were  the  bills  or 
either  of  them  ever  accepted  or  paid. 

A  bill  broker  being  called  for  the  plaintiffs,  who  was 
akbgether  conversant  with  the  trade  to  the  Ekist  Indies^ 
stated,  that  in  the  course  of  such  trade,  it  is  an  object  to 
furnish  -captains  with  ftinds  in  England  payable  in 
That  bills  are  made  payable  on  the  contingency  of  th 
ship*s  arrival,  generally  thirty  or  forty  days  after  arrival  ; 
and  that  goods  to  the  amount  of  the  bills  remain  uninsur 
ed.  That  the  drawer  of  the  bill  pays  at  an  exchange  t  ^ 
cover  the  expence  of  the  taker  of  the  bill,  insuring  that  if 
the  ship  does  not  arrive,  the  taker  of  the  bill  has  to  rec^K> 
vet  the  money  in  England;  and  that  it  is  not  so  desirab^TIs 
for  hifn  as  a  regular  bill  of  exchange.  ThM  he  woii^S 
rather  take  a  bill  at  a  higher  rate  of  exohangCt  if  the  i^SB 
were  absolute.  Hiat  this  praecice  had  been  frequent  frc^nr 
1810  01- 1811;  that  he  (the  witness)  could  not  name  Usf 
instance  where  bills  were  so  drawn,  and  the  ship  had  mf  fy 
arrived ;  that  th^  consignment  Was  to  induce  the  draweo  f  ^ 
to  accept  the  bills.  That  the  object  of  drawing  bills  in 
this  manner  Was  to  put  the  captains  and  officers  of  Stut 
ifticAfa  ships  in  cash,  to  pay  for  their  investments.  That 
formerly  this  was  done  by  respondentia.  That  resps»' 
dentia  still  continues;  and  that  some  prefer  one  mode,  and 


The  ctme  now  came  on  for  argument,  when  Mr«  SeT** 
jeant  Toikfy  for  the  plaintiffs,  submitted  that  Aey  bad  an 
insurable  interesti  and  were  consequently  entitled  to  re« 
<^Ter;  and  although  it  might  be  said  that  they  bad  no 
^uch  interest^  as  there  was  no  contingency  in  the  subject 
tiiatter  of  the  insurance,  as  whether  the  ship  arrrred  or 
Oot,  they  were  entitled  to  recover  back  the  sum  advanced 
in  Emgkmd,  yet  the  money  advanced  by  the  plaintiffs 
^jh  the  credit  of  the  bills  clearly  rested  on  a  oontin* 
^ency ;  and  in  case  of  the  failure  of  the  ship's  anrival  at 
Ca/0M//a,  they  had  no  other  security  than  the  insurance* 

Again,  although  it  may  be  said  that  the  money  might 
liave  been  lent  on  respontUntia,  and  so  described  or  ex« 
pressed  in  the  poUcy,  according  to  the  principle  laid 
down  in  GJover  v.  Black  (a),  still  it  was  not  a  loan  on 
goods  or  **  effects,''  to  bring  it  within  the  case  of  Qregory 

(a)  3  Bur.  1S94.  &  C.  1  Sir  W,  BL  405. 
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sone  Che  other.  That  bSb  are  not  so  taken  vnleia  where  .  1*^ 
the  drawer  carries  out  goods  or  has  funds  in  Indieu  That 
the  witness  knew  <^  no  instance  of  bills  being  so  taken^ 
unless  where  goods  were  carried  out  to  India.  That  the 
goods  are  consigned  to  the  person  on  whom  the  bills  are 
drawn ;  end  that  if  the  goods  are  lost,  and  the  ship  arrivea^ 
the  bills  are  paid ;  but  if  the  goods  arrive  and  the  ship  is 
lost,  the  bills  are  not  paid :  And  in  that  case  the  holder  of 
die  bills  has  no  remedy  against  the  drawer. — ^The  Lord 
Qiief  Justke  desired  the  Jury  to  consider  whether  the  ad«* 
vanee  of  the  said  SOOO/.  was  made  on  the  contingency  of 
the  ship's  arrival  at  Calcutta;  and  the  Jury  found  that  if 
was  made  on  such  contingency. 

The  question  for  the  opinion  of  the  Court  was,  whether 
under  these  circumstances,  the  plaintiffs  were  entitled  to 
recover  upon  the  policy  ?  If  they  were,  the  verdict  was  to 
stand;  if  not,  a  nonsuit  was  to  be  entered. 
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1884.  V,  Christie  (a),  which  was  decided  on  an  express  and  uni- 
form usage,  and  on  which  respondentia  interest  was  charg- 
ed. The  defendant  was  told^  before  he  subscribed  the  po- 
licy, that  the  insurance  was  on  bills  payable  on  the  arriv- 
al of  the  ship.  There  was  consequently  no  fraud,  and  the 
Jury  expressly  found  that  the  advance  made  by  the  plaintiffs 
was  on  a  contingency.  The  bills  of  lading  were  not  given 
as  a  security  to  the  plaintiffs,  but  belonged  to  Cruitenden 
and  Mackillop,  and  were  forwarded  to  them,  to  induce 
them  to  accept  the  bills  of  exchange;  and  if  the  ship  did 
not  arrive,  they  were  not  bound  to  accept;  and  the  plain- 
tiffs were  consequently  deprived  of  any  benefit  they  might 
have  acquired  from  such  acceptance. 

It  may  be  said,  however,  that  these  instruments  are  not 
bills  of  exchange,  because  they  are  only  payable  on  a  con- 
tingency; and  if  so,  that  they  are  improperly  described 
such  on  the  face  of  the  policy.     It  must  be  admitted  tha 
they  were  not  payable  at  all  events,  but  only  after  the  ar- 
rival of  the  ship  at  Calcutta;  and  although,  strictly  speak- 
ing, they  cannot  be  considered  as  an  order  for  the  pa; 
ment  of  money,  according  to  the  usual  form  of  a  bill  of  e 
change,  yet,  in  common  parlance  they  might  be  so  te 
ed ;  and  it  was  at  all  events  sufficient  to  describe  them 
such  in  a  policy  of  insurance,  as  it  is  only  necessary      jn 
such  an  instrument  to  shew  the  interest  of  the  assur^^J, 
and  thereby  inform  the  underwriter  for  what  he  undertal^^j 
to  insure.     Before  the  statute  of  Anne^  a  promissory  note 
was  not  a  negotiable  instrument,  but  still  it  might  be  de- 
scribed as  such  in  a  policy.    So,  if  there  be  an  agreement 
for  a  lease  determinable  on  the  life  of  ^.  JB.,  and  it  is  stated 
in  the  policy  that  his  life  is  insured  on  a  lease,  it  matters 
not  whether  it  be  a  lease  or  not,  as  either  an  underlease  or 
even  an  agreement  for  a  lease  will  cover  such  an  insurance  :— 
So,  if  alterations  or  additions  be  made  to  the  original  lease, 


(a)  Park  on  Insurance,  6th  Edition,  page  14. 
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it  would  not  vitiate  the  insurance,  as  the  precise  nature  of      .J^j^ 
the  interest  need  not  be  set  out  in  the  policy.     If  a  factor 
has  a  lien  on  the  goods  of  his  principali  he  may  insure  it» 
by  insuring  the  goods  on  which  he  claims  the  lien,  ac- 
cording to  the  case  of  Godin  v.  The  London  Asmrance 
Company  (a).   A  factor  is  not  the  owner,  but  merely  holds 
the  goods  as  a  securit}'.     So  here,  the  plaintiff  held  the 
bills  in  question  as  a  valuable  security,  and  which,   in 
general  or  popular  acceptation,  might  be  denominated  or 
treated  as  bills  of  exchange.     A  party  who  insures  the 
life  of  another,  derives  an  advantage  from  the  shortness 
of  the  continuance  of  such  life;  so  here,  the  plaintiffs*  se- 
curity would  have  been  better  in  case  of  the  arrival  of  the 
ship :  and  il  is  quite  clear  that  a  creditor  may  insure  the 
life  of  his -debtor.     Further,  the  instruments  in  question 
bear  the  form  of  bills  of  exchange,  and  are  so,  as  far  as  re- 
gards the  payment  of  money ;  and  the  only  difference  be- 
tipveen  them  and  ordinary  bills  is,  that  an  indorsee  could 
not  have  maintained  an  action  in  his  own  name,  but  he 
xnight  have  sued  in  the  name  of  the  drawer:  and  although 
in  point  of  strictness  they  are  not  negotiable  instrumentSf 
tiiey  are  still  valid,  and  as  far  as  regards  the  latter  may  be 
oonaidered  in  the  nature  of  promissory  notes.  And  although 
it  may  be  said  that  they  ought  to  have  been  stamped  as 
^^eements,  yet,  if  an  instrument  be  stamped  as  such, 
«jid  should  turn  out  to  amount  to  a  lease,  it  would  be  pro- 
{>erly  described  as  an  agreement  in  a  )X)licy ;  for  whether 
the  interest  be  legal  or  equitable,  if  it  be  described  gene- 
i-ally  and  without  fraud,  it  is  sufficient,  or,  at  all  events,  it 
deed  only  be  described  according  to  common  parlance 
^nd  the  general  intent  of  the  party.     If  so,  the  instru- 
iBents  in  question  were  properly  set  out  under  the  general 
description  of  bills  of  exchange,  and  more  particularly  so, 
as  It  was  proved  at  the  trial,  that  they  were  so  considered, 
according  to  practice  and  the  usual  course  of  trade. 

(a)  1  Bur.  489.  S,  C.  1  Sir  W.  Bl.  103. 
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22^  Mr.  Serjeant  IFUde  for  the  defcmdant,  was  sti9pped  by 

the  Gourt: — 


V 


Lord  Chief  Justice  Best. -^  I  nerer  entertahied  tb 
flUglitest  doubt  in  this  case^  although  I  am  extremely  sor- 
ry that  the  objections  have  been  taken  by  the  defendants. 
M  he  received  a  high  premium^  and  the  nature  of  the  Af^^ 
was  fully  explained  to  him  before  he  subscribed  the  p<^ic^^^j^ 
in  question.    But  we  must  decide  according  to  law.    Tmrn^jm  **w 
olilieetions  have  been  raised:  Fbrsif  that  the  plaintiflb 
no  insurable  interest;  and  secondly,  that  if  they  had,  th«L^^ 
buve  not  described  it  properly  in  the  policy.    Pint,  fh^i  j 
proposed  to  insure  bills  of  exchaBge^  and  the  instrume^^^jii^ 
a¥Q  so  described  in  terms  on  the  face  of  the  policy ;  tkrr^e^ 
roust  therefore  be  taken  to  hare  been  legal  instrumeiKte/ 
but  as  they  are  set  out  in  the  case»  they  appear  to  be  no^ 
so»  as  they  are  only  payable  on  a  contingency » friz,  at 
days  after  the  arrival  of  the  ship  at  Calcutta;  m>  that 
the  ship  did  not  arrive,  the  bills  would  never  be  paid, 
though  one  set  of  the  bills  only  was  lost  with  the 
gmip  and  the  two  other  sets  might  have  been  sent  by  01 
skips^  still  neither  of  them  were  payable  until  after 
amval  of  the  ship  in  question  at  Calcuiia.    What  there-*^" 
fore  the  plaintiffs  proposed  to  insure  was,  not  bills  of  ex 
change,  but  a  right  to  obtain  money  in  case  of  the 
of  a  ship  at  a  certain  place,  and  such  instruments  hm 
never  as  yet  been  made  the  subject  matter  of  an  insurance^ 
They  cannot  be  treated  as  bills  of  exchange^  but  are  mei 
waste  paper;  and  although  it  has  been  dedded  that 
bill  may  be  accepted  upon  a  contingency ;  yet  it  cannot 
so  drawn,  as  it  would  tend  to  load  the  money  market 
instruments  that  would  afford  no  security  to  the  holder^  / 
and  if  a  bill  of  exchange  be  drawn  on  a  contingency,  it  S 
an  absolute   nullity.     Still   however,  it  has  been  su^: 
that  these  instruments  are  valid  as  between  certain  pas^ 
ties,  although  not  negotiable;  and,  as  far  as  regarded  the 
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drawer,  might  be  considered  and  treated  as  promisBory 
notes ;  and  that  a  note  payable  on  such  a  contingency  aa 
the  present,  would  be  a  valid  and  good  note.     But  ini        prTtt. 
Pearson  v.  Garrati  (a),  where  an  action  was  brought  on  a 
oote,  by  which  the  defendant  promised  to  pay  the  pbintiff 
sixty  guineas,  if  he,  (the  plaintiff),  should  be  married  with* 
in  two  months,  the  Court  inclined  against  the  note,  be* 
cause  it  was  to  pay  money  on  a  mere  contingency ;  and 
that  case  was  decided  before  the  statute  of  jinne  was  pass- 
ed*    And  in  Ferris  v.  Bond{h)^  which  was  a  case  since 
the  statute,  it  was  decided,  that  a  promissory  note  payable 
on  a  contingency  was  void,  even  as  between  the  original 
parties.     The  instruments  in  question,  therefore,  must  be 
eonaidered  as  mere  waste  paper,  as  the  plaintifis  could  in 
Ho  event  have  recovered  on  them  as  bills  of  exchange ;  and 
if  they  were  not  bills  of  exchange,  the  plaintifls  have  lost 
nothing  by  them;   and  so  fiur  from  having  lost  money  or 
even  put  it  in  risk,  the  consideration  for  the  loan  being 
void,  they  may  recover  back  the  money  from  the  borrower 
in  an  action  for  money  had  and  received.'    Although,  if 
the  biHs  had  arrived,  they  might  have  recovered  in  India, 
3ret  if  they  did  not,  they  had  stiH  a  right  to  recover  in  this 
c^cmntry,  as  the  advances  were  made  on  a  consideration 
vrhich  failed ;  and  although  they  might  recover  as  against 
the  underwriters,  they  would  still  have  their  remedy  against 
the  party  to  whom  the  money  was  advanced.     It  appears, 
by  the  testimony  of  the  bill  broker,  that  the  sum  advanced 
hy  the  plaintifls  was  recoverable  by  them  at  all  events,  as 
he  stated,  that  if  the  goods  were  lost  and  the  ship  arriTed 
the  bills  would  be  paid,  but  that  if  the  goods  arrived  and  the 
ship  was  lost,  the  bills  would  not  be  paid;  and  that  in  that 
case,  the  holder  of  the  bills  would  have  no  remedy  against  the 
drawer ;  and  if  so,  the  plaintiffs  would  be  entitled  to  recover 

(«}  Comb.  227.  S.  C.  4  Mod.         (6)  Bayley  on  Bills,  4th  edlu 
242.  13»  n. 
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1824.  from  the  borrower  in  England,  in  an  action  for  money 
had  and  received  to  their  use  on  a  failure  of  consideration. 
There  was,  consequently ,  no  insurable  interest,  because 
there  was  no  risk. 

But  secondly  f  even  if  there  had  been  an  insurable  in- 
terest, the  plaintiffs  should  have  described   the   instru- 
ments in  question  by  their  proper  names  in  the  policy. 
They  are  there  set  out  as  bills  of  exchange,  but  they 
are  not  so.     The  loss  insured  against  is  not  against  bills 
of  exchange,  but  against  a  want  of  validity  in  bills.     Al- 
though it  has  been  said,  that  this  is  a  mere  technical  ob- 
jection, and  that  they  might  be  stated  as  bills  of  exchange 
in  common  parlance,  and  that,  at  all  events,  it  was  suffi- 
cient to  describe  them  as  such  in  a  policy ;  still  I  very  much 
doubt  it,  for  the  underwriter  might  say,  that  he  thought 
he  was  insuring  good  bills ;  whereas,  the  instruments  ii 
question  had  not  even  the  character  of  a  bill,  the 
and  substance  of  whidi  must  be  inseparably  connecl 
together.     It  has  been  further  said,  that  if  an  insur 
ance  be  made  on  a  lease  determinable  on  the  life  of  th- 
party,  it  will  cover  an  under-lease,  and  that  a  factor  may  u 
sure  his  lien  by  insuring  the  goods  on  which  he  claims  ft^  t, 
But  those  are  things  well  known  and  of  general  occi^^^. 
rence;  and  the  practice  in  question  is  of  recent  introdi^<*. 
tion,  and  appears  not  to  have  existed  before  1810  or  18L    i; 
so  that  common  parlance  appears  to  be  quite  out  of  t.I]e 
question.  In  Gregoryy.Christie,  an  insunxncewsis  effected 
on  belialf  of  the  captain  of  an  East  Indiaman,  on  •*  goods, 
specie  and  effects"  on  board  his  ship,  and  the  pJaintiiT 
clauned  to  recover  money  which  he  had  expended  for  the 
use  of  the  ship,  and  for  which  he  charged  respondentia  in- 
terest ;  and  it  was  proved  by  several  East  India  captains,  that 
this  kind  of  interest  was  always  insured  under  the  denomi- 
nation of"  goods,  specie  and  effects:"  and  the  Court  hell, 
that,  under  this  express  usage,  the  plamtifi*  was  entitled  to 
recover.     The  word  ''effects'  may  be  used  in  a  general 
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and  ezleinive  sense,  and  might  have  embraced  the  inter-      -i^^ 
est  in  question.     It  has  been  said,  that  this  may  be  as- 
similated to  a  case  where  a  party  insures  the  life  of  ano- 
ther, but  it  appears  to  me  to  be  by  no  means  connected  with 
the  question ;  and  there  is  no  instance  to  be  found  where  a 
kase  or  under-lease  has  been  set  out  in  a  policy  on  an  insur- 
ance for  life,  as  all  that  is  necessary  to  be  done,  is  to  insure 
the  life  of  the  particular  party.     On  the  whole,  therefore,  I 
am  of  opinion,  that  the  property  in  question  was  never  in 
peril,  as  the  plaintifis  had  their  remedy  against  the  bor- 
itiwer  in  this  country  in  case  of  the  loss  of  the  ship ;  but  I 
Tegret  to  be  compelled  to  come  to  this  decision,  as  all 
tiwusactions  relative  to  insurance  ought  to  be  conducted 
9€berrimdjide;  but  as  the  present  practice  has  grown  up 
lirithin  the  last  twelve  or  fourteen  years,  the  parties  who 
engage  in  it  must  take  the  consequence.    It  appears,  that 
tilie  object  of  drawing  bills  of  this  description,  is  to  put 
tlie  captains  of  East  India  ships  in  cash  to  pay  for  their 
inrestments ;   and    there   are    other   modes  of  doing  it 
^without  having  recourse  to  this  expedient,  viz.  either  by 
'W^eMpomdentia,  or  consigning  the  goods  to  a  third  person  in 
Jndia,  and  indorsing  the  bills  of  lading  to  him.    I  therefore 
^liink  that  the  plaintiffs  are  not  entitled  to  recover  on  the 
policy  in  question. 

Mr.  Justice  Park. — I  am  of  opinion  that  the  plaintiffs 
liad  no  insurable  interest,  although  I  was  at  first  inclined 
t3o  think  otherwise;  but  the  ground  on  which  I  found  my 
Opinion  is,  that  there  is  no  event  by  which  they  could  have 
Sustained  a  loss.  It  is  true,  the  Jury  have  found  that 
^he  advance  was  made  on  the  contingency  of  the  ship's 
Arrival  at  Calcutta;  but  it  was  proved  at  the  trial  by  a 
"^tness  fully  conversant  with  the  practice  in  question,  that 
if  the  ship  were  lost,  the  bills  would  not  be  paid,  although 
the  goods  arrived,  and  that,  in  such  case,  the  holder  of 
the  bills  had  no  remedy  against  the  drawer;   and  it  is 
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^ij       quite  clear,  that  if  the  hilla  were  not  pud  in  India,  Che 
plaintiffs  were,  under  the  circumstances,  entitled  to  re- 
cover back  their  money  from  the  borrower  in  England. 
Besides,  if  the  money  had  been  advanced  on  a  contingen- 
cy, the  plaint]£^  might  not  have  confined  diemselves  to 
charging  the  common  legal  interest;  as  in  cases  ot  respon- 
dentia or  bottomry,  where  the  thing  is  at  hazard,  they 
might  stipulate  for  and  receive  the  high  rate  of  interest 
which  is  usually  payable  in  such  cases ;  and  here  it  ap- 
pears, that  the  plaintiffs  only  charged  the  current  rate  of 
exchange  between  London  and  Calcutta,  although  it  has 
been  contended,  that  the  advance  was  made  on  a  con- 
tingency.   It  is  true,  that  this  is  not  an  insurance  on  ship 
or  goods; — and  the  case  of  GotUn  v.  The  London  .Ex- 
i?hange,  shews  that  a  party  who  has  only  a  special  intaresi 
in  goods,  may  recover  in  respect  of  such  interest  on  a  g( 
neral  insurance.      Still,  however^  the  subject  matter 
such  insurance  must  b^  particularly  expressed,  and  a] 
p^ar  with  sufficient  certainty  on  the  faee  of  the  policy^ 
that  has  not  been  done  in  the  present  instance.  Th^e  statui 
19  Geo.  2,  c.  37,  was  passed  to  prevent  wagering  poliejl^^, 
and  although  a  policy  is  but  a  vague  and  indefinite  instrvj- 
ment,  still  the  subject-matter  of  the  insurance  must  Xx 
properly  described ;  and  the  practice  of  insuring  instPii- 
ments  of  this  description  is  of  a  novel  date,  and  it  is  ^he 
duty  of  the  Court  to  restrain  such  novelties.     Since  $iie 
passing  of  that  statute,  freight  may  be  insured  if  it  be  «o 
expressed  in  the  policy.     So,  goods  may  be  deno^  m 
linen^  but  it  must  appear  that  the  insurance  effected  is  a 
valid  insurance.    And,  as  here  it  appears  that  the  sum  ad- 
vanced by  the  plaintiffs  was  never  in  hazard,  as  they  had 
a  right  to  recover  in  England^  although  the  ship  were 
lost.    But  even  supposing  that  they  had  an  insurable  in- 
terest, it  is  not  truly  described  in  the  policy;  and  the  in- 
struments in  question  should  have  been  so  set  out  as  to 
enable  the  Court  to  see  the  nature  of  the  interest;  and  as 
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they  are  not  bills  of  exchange,  they  must  be  considered        s^SSL 
as  mere  waste  paper;  and  the  plaintiffs,  therefore,  cannot 
be  entitled  to  recover. 

Mr.  Justice  Burrough. — The  only  point  is,  whether 
the  instruments  in  question  are  bills  of  exchange?  I  am 
clearly  of  opinion  that  they  are  not;  and,  therefore,  that 
the  plaintiffs  cannot  recover  on  this  policy.     New  modes 
of  expression  ought  not  to  be  introduced  in  policies  of  in- 
surance; and  although  they  are  framed  and  drawn  in  a 
vague  and  indefinite  manner,  yet  they  are  most  useful  in- 
struments, but  still  ought  to  be  restricted  to  the  accus- 
tomed and  received  form.    The  word  *' freight"  is  fre- 
f]uently  introduced  in  the  margin,  and  if  it  be  done  be- 
fore execution,  it  becomes  part  of  the  instrument,  but  not 
if  it  be  inserted  afterwards.    So,  in  deeds  or  other  in- 
stroments,  as  a  lease  or  an  agreement  for  a  lease,  altera- 
tioffui  or  additions  may  be  made,  or  memorandums  indorsed 
upon  them.    But  that  does  not  appear  to  me  to  apply  to 
the  present  case,  as  it  is  quite  clear,  that  the  instruments 
in  question  are  not  described  in  the  policy  as  they  ought 
to  haTe  been,  and  if  they  are  not  bilk  of  exchange,  they 
amount  to  nothing,  but  must  be  considered  as  mere  waste 
paper.     I,  however,  ground  my  opinion  on  the  circum- 
stance, that  they  are  improperly  set  out  in  the  policy, 
nrhich  ought  to  be  confined  to  its  old  and  well  known 
form ;  and  we  ought  to  guard  against  the  introduction  of 
viovelties,  or,  if  I  may  be  allowed  the  expression,  new  con- 
trivances. 

Judgment  of  Nonsuit. 
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jume9Srdl  Stamiford  v.  SINCLAIR  and  two  Others. 

Ad  ETowry  in  J.  HIS  was  an  action  of  replevin  for  taking  the  plaintiff3F^ 

d^^u  ^  ca^^'  goods  and  chattels,  on  the  Ist  jttigust,  1823,  in     ^^^ 

F^^  iLf'  ^^^^^  place  and  dwelling  house,  called  Chickenden  Cw^^  ^^ 

pUindff  for  til  Farm^  in  the  County  of  Oxford.    The  defendants,  as  cia^^  ^^ 

the  time  during;  «  ---,  ^t  i  i  ^     %_  "**© 

which  the  rent  cutors  of  one  Thomos  Froscr^  deceased,  avowed  the 

due  'udlvmn  ^  of  the  said  cattle,  goods  and  chattek,  in  the  sud  pi 

thence  uDtfl  and  Jn  which,  &c.  and  justlv,  &c. : — because  they  sud  t^    a.. 

■tthetimewhen  _         ,   .     .^«  ,  .  .      ^        «    i        •  ^  ^^ 

&C.,  and  until  the  plauitin  for  a  long  tune,  to  unt,  for  all  the  tune  dur-^iji*^ 

of  t!p.,  held  which  the  rent  thereinafter  mentioned,  was  accruing  Ajue, 

^Vt  ^^  *°  And  from  thence  until  and  at  the  time  when,  &c.  and  aj7til 

which,  &c.,  ai 

tenant  to  T.  F.  and  at  the  time  of  the  death  of  the  said  l^onuu  Frctser'p 

under  a  demiie  thereinafter  mentioned,  held  and  enjoyed  the  said  place  v-^^ 

Ty  wr^  JlJS't,'^  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  Fr€^ 

payable  quarter-  ^^  in  the  life-time  of  him,  -FriMcr,  by  virtue  of  a  certaincte^' 

ly,  and  because         ,  ''  ^ 

two  years'  rent  nuse  thereof  to  the  plaintiff  theretofore  made,  at  the  yean^^J' 

piaintifftoV!^.,  '©"t  of  190/.  payable  quarterly,  and  that  because  the  sum  o^^ 

in  his  life-time,  347/  3^^  j  j^  ^jjg  balance  of  the  rent  aforesaid,  for  the  spac^^  "=* 

remained  unpaid  ^    '^  ■ 

to  him  in  his  of  two  years,  (due  and  payable  by  the  plaintiff  to  F^ater""^* 

executors  since  in  his  life-time  and  at  the  time  of  his  death,  and  who  on  th^  -^ 

h^li^'^Ihe*"^  12th  March,  1823,  died,  having  first  made  his  will, 

piainUffremwn-  thereby  Constituted  and  appointed  the  defendants  execuM 

ed  in  possesnou  ^  *  ■  ^  _ 

of  the  place  in  ors  tlicreof),  remained  and  continued  in  arrear  and  un 

the  death  of  7*.  to  FroseVy  and  at  the  said  time  when,  &c.  was  wholly 

when"&^  [hT  P*^^^  ®*^*^®^  *^  Fraser  in  his  life-time,  or  to  the  defen^J- 

defendants  as  auts,  as  such  cxecutors,  sincc  his  death ;  and  because  tlse 

executors  of  ^'  ,   .      .«,  ,  <•  t  •  i     i 

F.,  well  avowed  plamtifi  Stayed  and  remained  in  possession  of  the  said  place 

— Hdd.'wigen-  ^"  which,  &c.  Continually  from  and  after  the  death  of /Vw- 

erai  demurrer,  ,^  ^ntil  and  at  the  said  time  when,  &c. : — the  defendantSi 

that  such  avow-  ' 


^ 


ry  was  sufficient  as  exccutors  of  FrascTy  well  avowed  the  taking  of  the 
terms  of  the  su-  Cattle,  &c.  for  and  in  the  name  of  a  distress  for  the  rent 
s"' &*  19^  ^^2  ^^  ^"  arrear  and  unpaid  as  aforesaid,  and  which  sdll 
*  J7  ^^  *'      remained  due  and  unpaid. 

There  was  a  second  avowry  in  which|the  defendants  avow- 
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-ed  the  taking,  because  they  said  that  the  plaintiff  for  all  the         1RS24 
time  during  which  the  rent  thereinafter  mentioned  was  ac-     stamifobd 
cniing  due,  and  from  thence  until  and  at  the  time  when,  &c.      Sinclair. 
held  and  enjoyed  the  said  place  in  which,  &c.  as  tenant  there- 
of to  tbe  defendants  by  virtue  of  a  certain  demise  thereof  to 
the  plaintiff  theretofore  made,  at  the  yearly  rent  of  190/. 
payable  quarterly,  and  that  because  the  sum  of  1461.  4« .  Sd. 
of  the  rent  aforesaid,  for  the  space  of  three  quarters  of  a 
year^  due  and  payable  by  the  plaintiff  to  the  defendants, 
remained  in  arrear  and  unpaid  to  them,  and  at  the  said 
time  when,  &c.  was  wholly  unpaid  to  them,  and  that  be- 
cause the  plaintiff  remained  in  possession  of  the  said  place 
in  which,  &c.  until  and  at  the  time  when,  &c.  the  defend- 
ants well  avowed  the  taking  of  the  said  cattle,  &c.  for  and 
in  the  name  of  a  distress  for  the  rent  so  in  arrear  and  un- 
paid, and  which  still  remained  due. 

Xhe  plaintiff  demurred  generally  to  the  first  avowry, 
and  entered  a  fwlle  prosequi  to  the  second.  The  defend- 
ants joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Toddy  in  support  of  the  demurrer,  submitted  that 
the  first  avowry  could  not  be  supported,  as  it  was  not 
tiierein  alleged  that  the  plaintiff  held  the   premises  as 
tenant  to  the  defendants,  but  only  to  their  testator  in  his 
life-time,  and  until  the  time  of  his  death.     At  common  law, 
a  distress  for  rent  could  only  be  made  during  the  conti- 
nuance of  the  demise :  here,  however,  it  appears  on  the 
te^ce  of  the  avowry,  that  the  distress  was  made  subsequent- 
ly, and  it  is  not  stated  that  the  plaintiff  continued  to  hold 
the  premises  as  tenant  to  the  defendants  afler  the  death 
of  Fituer^  but  only  that  he  held  as  tenant  to  him  until  the 
time  of  his  decease.     It  must  therefore  be  assumed,  that  he 
did  not  hold  as  tenant  after  that  time ;  and  more  particu- 
larly so,  as  it  is  not  averred  that  he  afterwards  continued 
in  possession  as  such  tenant ;  and  although  it  is  alleged, 
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^^^.       that  the  plaintiff  remained  in  possession,  yet  a  mere  pos- 
Stiniford      session  will  not  of  itself  authorise  a  distress,  as  there  must 

SiNCLAiB.      be  a  privity  existing  between  the  occupier  and  party  dis- 
training at  the  tune  of  the  distress.    Although  the  sixth 
section  of  the  statute  8  Arme,  c.  14  (a),  recites  the  in- 
convenience that  no  distress  could  be  made  on  tenants 
for  years,  or  at  will,  after  the  determination  of  their  leases, 
yet  the  seventh  section  provides,  that  such  distress  must 
be  made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of  ^ 
such  landlord's  title  or  interest,  and  during  the  possession  o 
the  tenant  from  whom  such  arrears  became  due.    That  sta 
tute  shews  what  the  common  law  previously  was ;  and  th( 
mere  fact  of  a  tenant's  remaining  in  possession,  was  no 
sufficient  to  have  enabled  a  landlord  to  distrain,  for  if  i 
had,  that  statute  would  not  have  been  passed, 
however,  the  relation  of  landlord  and  tenant  does  not  a 
pear  by  the  avowry  to  have  existed  between  the  avowaih.^ 
and  plaintiff  at  the  time  of  the  distress;    neither  is     Jt 
alleged,  that  the  plaintiff  held  under  the  defendants,  as 
the  executors  of  J^ro^^,  their  testator.     The  statute  1/ 
Geo.  2,  c.  19,  s.  22  (6),  applies  only  to  cases  where  plain- 
tiffs in  replevin  hold  premises  as  tenants  to  the  avowants  or 
defendants,  and  not  under  their  personal  representatives, 
and  here  it  is  not  averred  that  the  plaintiff  held  under  the 

(a)   By   which,    after  reciting  might  be  lawM  for^anypcrwm 

that  tenants  pur  outer  vie  and  or  persons,  having  any  rent  in 

lessees  for  years,  or  at  will,  fre-  arrear,  or  due  upon  any  lease  for 

quently  hold  over  the  tenements  life  or  lives,  or  for  years,  or  ai 

to  them  demised,  after  the  de-  wiU,  ended  or  determined,  to  ^ 

termination  of  such  leases ;   and  trun  for  such  arrears,  after  the 

thai  after  the  determination  of  determination  of  the  siud  respe^ 

such  or  any  other  leases,  no  dis-  tive  leases,  in  the  same  manotf 

tress  could  by  law  be  made  for  as  they  might  have  done,  if  m^ 

any  arrears  of  rent  that  grew  due  lease  or  leases  had  not  been  end* 

on  such  respective  leases  before  ed  or  determined." 

the    determination    thereof;    it  (6)  See  that  section,  mU$t  P* 

was  enacted,  *'  that  it  should  and  135. 
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defendants,  but  merely  that  he  held  as  tenant  td  Fraaer  1824. 
until  and  at  the  time  of  his  death.  The  first  section  of  Stakifoud 
the  statute  3&  Hen.  8^  c.  37  (a),  cannot  be  called  in  aid 
of  the  pres^it  afowry,  as  it  only  applies  to  a  freehold  of 
inheritance,  and  it  does  not  appear  that  the  testator  was 
seised  of  any  estate  of  freehold  in  the  premises  for  the 
rent  of  which  the  distress  in  question  was  made. 

Mr.  Serjeant    Peake^  coit^a.-^Although  the  avowry 
might  have  been  more  explicit  in  terms,  yet  it  is  good  on 
general  demurrer,  and  sufficient  within  the  terms  of  the  sta- 
tutes 1 1  Geo.  2,  c.  19,  8.  ^2,  and  32  Hen.  8,  c.  37,  s.  1.     It 
must  be  presumed  that  the  testator  was  seised  in  fee,  as  nor- 
thing is  alleged  to  the  contrary ;  and,  consequently,  his  inter* 
est  passed  to  the  defendants  as  his  executcMrs,  and  they  have 
therefore  a  right  to  distrain  under  the  latter  statute*  If  a  per* 
aon  seised  of  premises  in  fee  demise  them  to  another  as  ten* 
xmt  from  year  to  year,  and  the  latter  continues  in  possession 
after  the  death  of  the  lessor,  it  is  quite  clear  that  his  txe* 
outors  have  a  remedy  by  distress  for  the  recovery  of  rent 
^irhich  accrued  due  during  his  life-time.     The  statute  1 1 
Geo.  2f  c.  19,  s.  22,  enacts,  that  cM  defendants  in  replevin 
mdy  avow  generally,  that  the  plaintifi*  enjoyed  the  lands  or 
premises  at  a  certain  rent,  under  a  demise,  during  the  time 
^vherein    the   rent    distrained  for   incurred,  which  rent 
^was  then  and  still  remains  due.     Here,  therefore,  the 
arowry  falls  expressly  within  the  terms  of  that  section,  as 
it  is  averred  that  the  plaintiff  held  under  Fraser,  the  tes- 
tator, until  the  time  of  hn  death,  and  that  the  rent  re« 
iBsined  due  and  tmpaid  to  him,  or  the  defendants,  as  his 
executors. 

But  the  avowry  is  sufficient  independently  of  that  sta- 
tute^ for  in  order  to  shew  the  privity  that  existed  between 
the  plaintiff  and  avowants,  it  was  sufficient  for  them  to  state, 
that  the  former  continued  in  possession  of  the  premises 

(f )  See  tbat  gection  2  B.  Moore,  52, 


Sf6 


CASES  IN  TRINITY  TERM, 

-jy^-       ^^^^  ^^^  death  of  their  testator,  and  which  of  itself  gave 
Stamford     them  a  right  of  distress.     And  in  Pawel  ▼.  Killiekifi}, 
SuroLAiii.      where  in  trespass  for  entering  the  plaintiff's  house,  and 
carrying  away  his  goods,  upon  not  guilty,  the  defendant 
gave  in  evidence  that  he  was  executor  of  ^.,  who  was  the 
plaintiff's  landlord  of  the  house,  and  that  he  distrained  fiir 
rent  due  to  his  testator  at  the  time  of  his  death ;.  it  wa» 
objected  for  the  plaintiff  that  an  executor  was  empowered 
to  distrain  only  by  virtue  of  the  stat.  S2  Men.  8,  c.  .37,  and 
that  that  statute  extended  to  the  executors  and  adminis- 
trators of  those  persons  only,  to  whom  rent-services,  rent- 
charges,  rent-seek,  or  fee-farms  were  due,  and  that  th 
present  case  did  not  fall  within  either  of  those  descrip 
tions.     But  Chief  Justice  Lee  overruled  the  objection, 
said,  *^  this  was  a  rent-service,  the  testator  being  in  hi 
life-time  seised  in  fee,  and  the  plaintiff  holding  under 
tenure  which  impUed  fealty.    That  case,  therefore, 
the  whole  length  of  this,  and  as  the  plaintiff  has  .only  d 
murred  generally  to  the  avowry,  it  must  be  presumed  thi 
the  testator  was  seised  of  the  premises  in  fee*     The 
of  Renvin  v.  WatMn,  was  decided  before  the  statute  ^i 
6^.  2y  was  passed,  and  the  terms  of  the  pleadings  mjre 
not  set  out  in  the  valuable  treatise  in  which  it  is  to    l)e 
•   found  (£)•    Lord  Coke  says  (c),  that  the  statute  S&  JKen. 
8,  had  been  well  and  beneficially  expounded*    And  m 
HooIy.  Bell{d)i  the  Court  said,  that  the  act  was  aie« 
medial  law,  and  extended  to  the  executors  of  all  tenaoti 
for  Ufe.**    Although  it  has  been  said,  that  the  statute  8 
Afmey  c.  14,  does  not  apply  unless  the  title  of  the  same  land-, 
lord,  and  possession  by  the  same  tenant  continues ;  yet  here, 
-if  the  plaintiff  once  held  as  tenant  of  the  prenuses  fian< 
year  to  year,  it  was  incumbent  on  him  to  have  shewn  when 
his  tenancy  expired,  and  if  there  were  any  doubt  as  tti. 
the  title,  he  should  have  pleaded  it  in  bar* 


(a)  1  Selw.  N.  P.  4th  £dit.  645.         (c)  Co.  Lit.  162  (a). 
(h)  li  ihid.  (il)  1  L(L  Raym.  173L 
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[The  Court  referred  to  the  case  of  Martin  v.  Burton  (a) 
as  bemg  decisive  of  the  present,  where  it  was  determined, 
that  a  cognizance  by  a  defendant,  as  baiUff  of  an  execu- 
trix, under  the  statute  8£  Hen.  8,  for  arrears  of  rent  which 
liad  incurred  during  the  life^^time  of  tlie  testator,  need  not 
aet  out  the  tide  of  the  testator,  or  shew  that  the  executrix 
iras  entitled  to  distrain  under  that  statute ;  and  Mr.  Jus- 
tice Riekardacn  there  observed  (b),  **  the  question  as  to 
tklediould  have  been  raised  by  a  plea  in  bar.*'] 

Mr»  Serjeant  Taddy  in  reply,  contended,  that  as  the  avow- 
xy  in  question  does  not  shew  any  privity  between  the  plain- 
tiff and  defendants,  it  not  being  averred  that  he  continued 
to  hold  the  premises  as  tenant  to  them  after  the  death  of 
jFra»€r^  a  tenancy  could  not  be  implied ;  and  that  the  mere 
allegation  that  the  plaintiff  remained  in  possession  from  the 
death  otFroMer  until  the  time  of  the  distress,  was  not  of 
itself  sufficient  to  support  the  avowry.  The  case  of  Jbfar- 
liJt  V.  Burton  is  distinguishable  from  the  present,  as  there 
the  question  arose  after  verdict,  and  it  was  therefore  fair 
to  presume,  that  the  testator  was  seised  in  fee. 

• 

Ixnrd  Chief  Justice  Best. — I  certainly  was  at  first  some- 
irtiat  alarmed  at  the  argument  of  my  brother  Taddy ^  but  I 
liad  not  then  seen  the  case  of  Martin  v.  Burton  ;  and  if  his 
argument  could  have  prevailed,  I  should  have  wished  the  im- 
mediate interference  of  the  legislature ; — as  the  executors  of 

a  lessor,  who  had  died  seised  of  a  freehold  rent,  would  have 

i 

no  remedy  for  arrears  accruing  in  the  testator's  life-time. 
Bat  I  am  of  opinion,  that  the  answers  given  to  this  demurrer 
by  my  brother  Peake,  are  satisfactory  and  conclusive;  and 
that  the  defendants,  as  avowants,  have  done  all  which  the 
statute  11  Oeo.  2,  requires;  and  if  so,  they  are  entitled  to 
judgment.  .  The  statute  of  Anne  is  entirely  out  of  the  ques- 
tion, for,  since  the  statute  of  Oeo.  2,  all  a  defendant  in  re- 

(«)  3  a  Moore,  608.  (6)Id.6U. 
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,jy^.  pietin  need  do,  is  to  set  out  as  much  on  the  record  as 
stANiroRo  that  statute  requires ;  and  if  the  plaintiff  in  this  case  had 
smcLAiR.  &ny  matter  to  bring  forward  in  answer,  or  by  way  of  objec- 
tion to  the  defendant's  title,  he  should  have  pleaded  it  in  bar. 
The  22d  section  of  the  statute  11  Geo.  2,  enacts, ''  that  it 
shall  be  lawful  for  all  defendants  in  replevin,  to  avow  or  make 
cognizance  generally,  that  the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands  and  tenements,  whereon  such  diatreas 
was  made»  enjoyed  the  same  under  a  grant  or  demise,  al 
such  a  certain  rent,  during  the  time  wherein  the  rent  dis- 
trained for  incurred,  which  rent  was  then  and  still  remains 
due.** — That  has  been  dcme  in  this  case,  as  the  defendants 
have  shewn  that  the  plaintiff  was  in  possession,  and  that 
the  rent  was  due  and  remained  unpaid.  The  statute  thrnia  ji 
goes  on  to  state,  *^  without  further  setting  forth  the  grantj^,  :=t, 
tenure,  demise  or  title  of  such  landlord  or  lessor,  any  lai 
or  usage  to  the  contrary  notwithstanding  $''-^and  yet 
in  the  very  teeth  of  these  words,  it  has  been  coni 
for  the  plaintiff,  that  the  defendants,  as  avoWants,  ou( 
to  have  set  forth  their  title,  and  shewed  that  there  was 
continuing  interest  in  them  as  landlords.  But  I  am  clearl 
of  opinion  that  they  have  brought  themselves  within  tl^cme 

words  and  meaning  of  the  statute ;  and,  consequently,  thsc at 

they  are  entitled  to  judgment. — But  it  has  been  contend^HBd 
by  my  brother  Peake,  that  the  defendants  are  entitled        to 
it,  independently  of  that  statute,  as  their  testator  was  t^Be 
owner  of  the  property,  in  respect  of  which  the  disfa'ts^jy 
was  made,  and  that  unless  the  contrary  was  alleged,  it  mvmst 
be  taken  that  he  was  the  owner  in  fee,  and  that  if  not,  tMie 
plaintiff  should,  at  all  events,  have  shewn  that  he  ba^  a 
narrower  or  more  limited  interest.     To  which  it  has  beeo 
answered,  that  the  avowry  is  not  sufficient,  or  within 
the  terms  of  the  first  section  of  the  statute  Si  Hen*  8,  e.        f    ^ 
87,  as  that  statute  applies  only  to  the  representatives  rf       J  ^^ 
tenatits  in  fee  of  rent-services,  rent-charges,  rent-^seeks,  and 
fee-farms,  but  it  must  be  admitted  on  all  hands,  that  if  this        ^  ^ 
is  a  case  within  that  statute,  the  interest  of  the  landlord  need 
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not  beshewn^  or  set  out  in  the  avowry  under  it ;  and  I  am       ,JW^, 
sot  disposed  to  narrow  the  construction  which  that  statute     STANiroRs 

mm 

is  entitled  to  receive.  Payment  of  rent  is  in  effect  rent-ser-  sinolmii. 
vice,  as  the  money  received  is  in  lieu  of  services  by  a  persoti 
who  might  have  an  interest  in  the  premises :  and  the  case  of 
Powel  V.  KUUek  has  expressly  decided,  that  rent-service 
embraees  a  tenancy  similar  to  the  present,  and  that  a  lease 
ftr  years  was  within  the  meaning  of  the  statute.  But  it 
lias  been  said,  that  there  is  a  deciMon  to  the  contrary; 
and  where  there  are  conflicting  cases,  the  consequences 
must  be  looked  at;  and  it  would  be  highly  prejudicial  if 
the  deebion  in  Powel  v.  Killick  should  be  now  overturn-* 
ed,  and  I  shall  therefore  act  on  it,  although  it  may  not  be 
conridered  as  a  decisive  authority.  Mr.  Silwyn,  after  setting 
out  the  case  o{Renciny.Watkin  in  the  text,  refers  to  Parcel 
V.  Kiltick  in  a  note  as  being  a  later  authority,  the  first  ap* 
pealing  to  have  been  decided  in  the  5th  and  the  latter  in  the 
25ch  Geo.2;  and  in  the  former  it  is  merely  stated,  that  the 
Court  seemed  to  be  of  opinion,  that  the  statute  only  gave 
a  remedy  by  way  of  distress  for  rents  of  freehold.  The  ba- 
lance of  authority,  therefore,  is  clearly  in  favour  of  the  de- 
iSendants.  Besides,  it  is  an  established  rule,  that  where  a 
statute  is  remedial,  the  Court  will  put  a  Uberal  construc- 
tion upon  it,  and  endeavour  to  bring  all  cases  within  the 
scope  of  the  mischief  intended  to  be  provided  against,  or» 
in  other  terms,  to  suppress  the  mischief,  and  advance  the 
lemedy;  and  if  it  were  otherwise,  the  defendants  in  this 
case,  although  entitled  to  the  rent  due  from  the  plaintiff 
to  their  testator,  would  be  deprived  of  their  remedy,  and 
which  would  be  contrary  to  reason  and  justice. 

Mr.  Justice  Park, — The  case  of  Renvin  v.  Watkbi 
was  decided  previously  to  the  passing  of  the  statute  1 1 
Geo.  2;  and  Powel  v.  Killick  was  brought  under  the  con- 
sideration of  the  Court  in  Meriton  v.  Gilbee^a)^  which  lat- 

(a)  2  B.  Moore,  53. 
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ter  case  was  afterwards  confirmed  in  Martin  ▼•  Btfrtofi(a), 
and  both  these  decisions  are  expressly  in  point  for  the  de- 
fendants.   And  I  concur  in  the  opinion  expressed  by  Mr. 
Justice  Bichardson  in  the  latter  case,  that  *^  the  question 
as  to  title  should  have  been  raised  by  a  plea  in  bar.**    And 
in  the  subsequent  case  of  Ungham  v.  Wamn  (b),  where, 
to  an  avowry  by  executors  for  rent  due  in  the  life-time  of 
their  testator,  a  plea  in  bar  that  the  testator  took,  as  a  dis- 
tress for  the  same  rent,  goods  of  sufficient  value  to  satisfy  such 
rent  and  the  costs  of  taking  the  distress,  was  held  to  be  in- 
sufficient, as  it  should  have  shewn  that  such  distress  pro- 
duced a  satisfaction  of  the  rent.    And  Mr.  Justice  Bich- 
ardson there  said  (c),  '*  the  avowry  is  good  on  the  fiu^  of 
it,  as  it  is  therein  alleged  that  rent  was  due  from  the  plain- 
tiff to  the  testator,  as  well  as  to  the  defendants  as  his  exe- 
cutors.   That,  therefore,  was  sufficient  to  give  them  a 
chattel  interest,  and  their  testator  must  be  presumed  to  ha»e 
an  estate  in  fee  until  the  contrary  appears ,  and  it  was  nol 
incumbent  on  them  to  set  forth  his  interest  in  the  avowry. 
The  answer  to  it  by  the  plaintiff  in  his  plea  in  bar,  is  mere- 
ly that  the  testator  levied  a  sufficient  distress  for  the 
tent;  that  alone  is  insufficient,  for  he  ought  to  have 
swered  the  avowry  in  toto,  and  shewn  that  the  r^it  wi 
fully  satisfied  by  such  distress.**    I  am  therefore  rf^pinitr    ^n 
that  the  defendants  are  entitled  to  judgment. 


Mr.  Justice  Burrquoh. — I  have  looked  at  this  avoi 
with  the  greatest  care,  and  see  no  valid  or  legal  obj< 
to  it.     The  case  of  Powel  v.  KilUck  was  decided  by  L»  mi  iI 
Chief  Justice  Lee,  who  was  a  most  eminent  lawyer,  anS- 1 
have  ever  since  considered  it  as  an  authority,  and  it  Im^^ts 
been  lately  confirmed  by  the  cases  of  Meriton  v.  OUb^ff, 
and  Martin  v.  Burton. 

Judgment  for  the  defendants* 

(«)  3  B.  Moore,  608.         {b)  4  B.  Moore,  409.  (e)  Id.  41^ 
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1824. 

IN  THE  EXCHEQUER  CHAMBER. 


James  Aitcheson  v.  Caroey  (a).  j^"^^A. 

(In  Error)/ 

Jm  HIS  was  an  action  of  debt  on  an  award.    The  declara-    whereadecU- 
tion  stated,  that  certain  differences  having  arisen  and  be-  »^««*«fd, 

^  ,     ,  that  the  pbdntUr 

ing  between  the  plaintiff  and  defendant  below,  on,  &c.  mud  defrndant 

St,  &c«  by  articles  of  agreement  made  between  the  plain-  deiofa^rce-' 

tiflT  below  of  the  one  part,  and  the  defendant  below  of  the  S^ttwd^ 

other  part,  (reciting  that  an  action  was  then  lately  depend-  tkKu,  arifinsoiit 

ing  in  the  Court  of  Kvufi  Betich^  between  Cargey^  as  tramactioiit, 

plaintiff,  and  one  Thomai  PurvU^  as  defendant,  which  i^a^htwjd d«- 

cause  came  on  to  be  tried  at  the  then  last  assizes  for  ^?*l^y*^ 

puuDliff  and  de* 

Nortkumberlandy  upon  which  a  verdict  was  found  for  the  fendaot  below, 

defendant;  and  reciting  also,  that  another  action  was  de-  a.\  and  that' 

pending  in  the  said  Court,  wherein  the  assignees  of  John  !l!^°^^!^' 

Tarleton,  a  bankrupt,  were  plaintiffs,  and  the  plaintiff  be-  *^  ^*  '^'  ^-^ 

low  was  defendant,  and  which  last  mentioned  action  came  had  recovered 

on  to  be  tried  at  the  same  assizes;  and  reciting  also,  that  pSnUff below 

there  were  several  actions  depending  between  the  said  as-  fy?^^L^-?J^ 

siffnees  and  the  defendant  below,   George  Aitcheson  and  between  the 

^  .  plaintiff  and  de- 

fendant below  respecting  the  value  of  the  stock  and  goods  which  each  had  received  into  his  cottody 
from  a  certain  farm,  and  their  keep  and  feeding  by  the  plaintiff  below,  and  also  concerning  the  pro- 
portion which  each  was  to  pay  of  the  said  sum  of  2500/.,  according  to  an  agreement  made  and  entered 
into  between  them  before  die  trial,  and  also  respecting  the  costs  of  bringing  and  defending  the  several 
adiooa  above  mentioned); — submitted  themselves  to  the  award  of  /.  J.,  /.  R.  and  7*.  Cl»  re- 
specting the  said  matters : — that  the  arbitrators  having  heard  and  duly  weighed  the  aUegatlons,  &c 
and  enmined  vouchers,  ftc.  awarded,  that  the  defendant  below  should  pay  to  the  plidntiff  below 
444iL,  that  the  latter  should  pay  6ve-eighths,  and  the  dtfendant  below  three-eighths  of  the  eosts  of 
the  ieveral  suits  before  mentioned ;  that  all  sums  of  money  already  expended  by  either  of  them, 
on  account  of  the  suits,  or  in  any  way  connected  therewith,  should  be  considered  as  in  part  pay- 
ment of  his  proportion  or  share;  and  that,  upon  payment  of  the  AWL,  and  the  costs  and  ex- 
pcaeea  of  the  suits,  and  all  the  costs  attending  the  arbitration  and  award,  mutual  releases  should  be 
given  and  executed : — Held,  on  general  demurrer  to  the  declaration,  that  the  plaintiff  belo#  was 
entitled  to  recover  the  A\AL  awarded  to  him,  for  that,  as  to  the  first  part  of  the  award,  nothing 
appearing  on  the  iace  of  the  declaration  to  shew  that  tlie  arbitrators  had  not  awarded  that  sum  after 
having  taken  into  consideration  all  the  matters  referred,  including  the  value  of  the  stock  and  keep, 
it  was  sufficiently  certain;  and  that  although  the  arbitrators  might  have  exceeded  their  authority  as 
to  costs  it  did  not  vitiate  or  invalidate  the  whole  of  the  award. 

(a)  See  2  Barn.  &  Cress.  1/0.  S.  C.  3  Dow.  &  Ryl.4d3. 


\tVO"^  .rp    and  ^^^  n    O^      Co    ^  tt   A\<%t)UvC®  ^*"   .     , 

satne  to  "^^^essed.  *^^f  >es  ^f  t^Ud»x^*  ^ 
*«'"'''    V  A  tlveteM  «°;t  Aid  t^«^"^?ff  Id  deCe»4»» 
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then  of  the  arbitrations,  and  having  heard  and  weighed 
Jie  allegations  of  both  the  parties  concerning  the  mat- 
to  in  difference  as  aforesaid,  and  examined  the  va-  CAftocr. 
IS  Touchersy  documents,  and  evidence  relating  thereto, 
by  these  presents,  in  writing  under  our  respective 
da,  award  that  all  disputes  and  differences  now  or  here- 
»re  subsisting  between  them,  or  between  the  said  CKlberi 
*gey  and  James  Aitcheson^  relative  to  the  matters 
irred  to  us  by  the  articles  of  agreement,  shall  hence- 
h  cease  and  determine.  And  we  further  award,  that 
said  James  Aitduson  do  and  shall  pay  unto  tlie  said 
beri  Cargey,  on,  &c.  the  sum  of  444^.  And  we  do 
eby  Airther  award,  that  the  said  Colbert  Cargey  shall 
'  or  cause  to  be  paid,  five-eighth  parts,  and  the  said 
nee  jHicheson  shall  pay  three-eighth  parts  of  all  costs 
irred  either  in  prosecuting  the  action  brought  by  the 
I  O.  Cargey  against  T,  Purvis,  or  of  defending  the  se- 
ll actions  wherein  the  assignees  otJ.  Tizrleton,  a  bank- 
t,  were  plaintiffs,  and  the  said  Oilbert  Cargey,  James 
^hesan,  George  Aitcheson,  and  David  Aitcheson,  were 
endants,  or  any  or  either  of  them.  And  we  further 
urd,  that  all  such  sums  of  money  as  the  said  Gilbert 
fgey  and  James  Aitche»on  have  already  paid,  laid  out, 
1  expended  for  and  towards,  or  on  account  of  the  said 
IS,  or  either  or  any  of  them,  or  any  way  connected 
rewith,  shall  be  considered  and  deemed  as  part  pay- 
nt  of  their  respective  shares  according  to  the  propor- 
18  above  mentioned.  '  And  we  further  award,  that  all 
lences  attending  this  arbitration,  and  of  these  presents, 
H  be  paid  and  satisfied  by  the  said  Gilbert  Cargey 
I  James  AUcheson,  in  equal  shares  and  proportions : 
\  lastly,  we  further  award,  that  the  said  Gilbert  Cargey 
i  James  Aitcheson,  shall,  upon  payment  of  the  sum  of 
tl.,  and  the  costs,  charges,  and  expcnces  of  the  said  se- 
al suits,  and  the  charges  and  expences  of  this  arbitra- 
te execute  unto  each  other  mutual  and  general  releases 
I  discharges  of  all  actions,  &c.  relating  to  the  premises 


SM 
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.J^^      SO  refenred,  or  any  of  thenii  from  the  begmniag  of  Ae 
AiTCBBMMf     world  to  the  day  of  the  date  of  the  said  hensinbefbie  m 
Carget.      part  recited  articles  of  agreement.'*    Breach,  non-payment 
of  the  sum  of  444/* 

To  this  declaration  the  defendant  demurred  genenlly, 
and  the  plaintifFjoined  in  demurrer.  And  the  Court  be- 
lowy  after  argument,  overruled  the  demurrer,  and  ordered 
judgment  to  be  entered  for  the  plaintiff  (a). 

The  cause  now  came  on  for  argumenti  when  Bfr.  Camp* 
bell  for  the  plaintiff  in  error,  submitted  that  the  award    j 

was  bad  upon  the  face  of  it,  on  two  grounds:  ./Sm,  be ^ 

cause  it  did  not  pursue  the  submission;  and  secomdfyt^  <i 
that  it  was  not  certain  nor  final*  first,  it  was  not 
in  pursuance  of  the  submission;  as  in  one  respect  it  k 
points  undetermined,  which  were  referred  to  the  arbitraton^^ 
and  in  another,  it  exceeded  the  powers  conferred  npo 
them.  The  matters  submitted  to  them  were  four,.>fr!f 
to  ascertain  the  value  of  the  stock  and  goods  which 
of  the  parties  had  received  into  his  custody  from  the 
secondly,  tlie  value  of  the  keep  and  feeding  of  the 
by  the  plaintiff  below;  thirdly,  the  sums  which 
plaintiff  and  defendant  below  were  respectively  to  con^z> 
bute  towards  the  payment  of  the  2500/./  and  latt£y, 
the  costs  incurred  in  bringing  and  defending  the  actiotnt 
by  the  plaintiff  and  defendant  below,  Oeorge  Aiickemm  mnd 
Daivd  Aitchesofii.  These  were  several  and  distinct  poind, 
and  there  should  have  been  a  specific  finding  upon  eacli; 
whereas,  the  arbitrators  have  not  even  found  genersDy 
upon  the  three  first :  and  the  mere  direction  that  the  defend- 
ant below  should  pay  a  given  sum  to  the  plaintiff  belov, 
is  not  in  pursuance  of  the  authority  given  to  them;  audit 
was  not  competent  to  them  to  get  rid  of  the  calcuIatioD  ^ 
the  value  of  the  stock  and  keep,  by  merely  awarding  tbit 
one  ]>arty  should  pay  a  certain  sum  to  the  other*  There 
is  a  manifest  distinction  between  a  general  reference  of  <* 
(a)  Sec  2  Barn.  &  Cress.  178.  3  Dow.  &  RyL  441. 
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uiatters  iti  diflferencei  and  a  reference  of  specific  points ; —      >j^^ 
as  on  the  former,  if  a  party  be  dissatisfied,  bn  the  ground 
that  any  of  the  matters  referred  have  been  omitted  in  the 
award,  he  must  himself  shew  that  there  has  been  such  an 
omiasion:  but  on  a  reference  of  specific  points,  as  in  the 
jpresent  mstance,  if  any  one  point  referred  be  not  compre- 
liended  in  or  determined  by  the  award,  it  is  void  in  toto;  as 
the  object  of  the  parties  in  sutmiitting  to  such  a  reference 
IB,  that  all  the  points  submitted  may  be  disposed  of  and 
iiettiied*     The  case  of  Randall  v.  Randail  (a)  is  decisive 
to  shew,  that  an  award  cannot  be  good  in  part,  as  to 
any  point  which  is  determined,  whilst  other  things  remain 
in  controversy  between  the  parties;  and  there,  upon  a  re- 
ference of  all  actions  and  controversies,  &c.  and  also  of 
two  distinct  matters  of  difference,  it  was  held,  that  if  the 
arbitrator  omitted  to  decide  one  of  such  distinct  mattera, 
k  would  vitiate  the  whole  award: — ^And  Lord  EUenbm^ 
rm^h  said  (A),  **  it  was  not  like  the  case  where  an  award, 
being  good  in  part  and  bad  in  part,  the  good  part  should 
not  be  vitiated  by  the  arbitrator's  having  also  directed 
something  to  be  done  which  was  superfluous  and  bad. 
But  that  the  very  condition  on  which  the  parties  submit- 
ted to  the  awanl  had  failed."    And  Mr.  Justice  Le  Blanc 
observed,  that  (c)  '^  one  of  the  parties  might  fairly  have  said, 
that  unless  both  matters  of  difference  were  referred,  he 
would  not  refer  either  of  them  singly.     If  then  the  arbi- 
tmtore  omit  to  decide  one  of  them,  the  condition  fails  on 
which   the    reference  was  agreed   to." — If  the  general 
words,  'Vwe  having  heard  and  duly  weighed  the  allega- 
tions of  both  the  parties  concerning  the  matters  in  diff*er- 
ence,  and  examined  the  various  vouchers,  documents  and 
evidence  relating  thereto,"  could  have  the  effect  of  cur- 
ing such  a  defect  or  omission  as  the  present,  no  award 

(a)  7  East,  80.  (b)  Id.  83.  (e)  Id.  84. 
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wouM  be  bad ;  and  words  to  a  similar  effect  were  introduce' 
cd  into  the  award  in  the  case  of  Randall  v.  Baadali* 

[Mr.  Baron  Bullocks — It  appears  to  me,  that  the  awwl 
shews  the  result  or  conclusion  to  which  the  arbitrators 
arrived,  without  being  multifarious;  and  they  surely  might 
determine  as  to  each  of  the  matters  referred  to  them  imd 
find  the  result.] 

The  objection  is,  that  there  is  no  specific  finding,  nor  have 
the  arbitrators  determined  either  of  the  three  first  matters 
referred  to  them,  and  which  did  not  arise  out  of  one  and 
the  same  transaction,  but  appear  by  the  terms  of  the  sub-  ^ 
mission  to  be  separate  and  distinct ;  and  If  so,  each  of  fliem  ^ 
should  haye  been  determined  by  the  arbitrators,  and  shouUL^ 
have  distinctly  appeared  on  the  face  of  the  award. 

But  even  assuming  the  former  parts  of  the  award  to  b^ 
good,  that  part  as  to  the  costs  clearly  exceeds  the  snbmia* 
sion  and  reflects  an  uncertainty  on,  and  cannot  be  separat- 
ed from  the  rest  of  the  award,  and  if  so,  it  vitiates  it  alto>- 
gether.    The  submission  is  only  as  to  **  the  costs  inconed 
in  brin^g  and  defending  the  said  actions  brought  and  de- 
fended by  the  plaintiff  below  and  defendant  below,  Qeargt 
Aitcheson  and  David  AUcheson  ; — whereas,  the  award  w 
not  only  as  to  all  costs  incurred  either  in  prosecuting  duf 
action  brought  by  the  plaintiff  below  against  Ptims,  or 
of  defending  the  sereral  actions  wherein  the  asaigiiecs 
of  Tttrkton,  a  bankrupt,  were  plaintiffs,  and  the  said  G. 
Cargeyy    J.  AUchesaitf   Qeorge  jUitcheson^    and    Dam 
Aitche&on,  were  defendants ;    but  also,  **  that  all  sue' 
sums  of  money  as  the  said  G.  Cargey  and  J.  yKicken 
had  already  paid  or  expended  on  account  of  the  said  suf 
or  either  or  any  of  them,  or  any  wajf  connecied  therew 
should  be  deemed  as  part  payment  of  their  respec 
shares.**    That  was  clearly  an  excess  of  authority,  ai 
arbitrators  thereby  intended   to   comprise  many  tJ 
which  could  not  be  included  in  a  bill  of  costs,  as  be^ 
attorney  and  client,  or  party  and  party,  and  which 
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not  be  taken  into  consideration  by  the  maiter  on  taxation.  -JS^ 
The  wordi  any  way  connected  therewith^  might  refer  to 
the  Taluei  or  the  keep  and  feeding  of  the  cattle^  as  well  as 
to  the  mits  between  the  parties;  and  if  so^  it  is  void  for  ex- 
ce»;  and  as  it  is  ineeparably  connected  with  the  other  parts 
of  the  award,  it  has  the  effect  of  vitiating  it  altogether.  * 

Mr.  Wigktman  for  the  defendant  in  error,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best-t— This  is  a  writ  of  error  from 
Ae  Cofurt  otKing^e  Bench,  and  I  there  concurred  with  my 
brodier  Bayley  and  ray  brother  Hoiroyd,  ihat  the  award 
m  question  might  be  8upxx)rted.  StiO,  however,  that  is 
not  to  influence  our  judgment  here ;  and  aldiough  there 
is  great  w^ht  in  that  part  of  the  argument  which  rdates 
to  file  arbitrators'  having  exceeded  the  submission  with 
respect  to  the  costs,  we  are  all  dearly  of  opinion  that  the 
judgment  of  the  Court  below  must  be  aflbrned.  The 
acdon  was  brought  upon  an  award  which  was  set  out  in 
thededarationi  and  the  defendant  below  did  not  plead  that 
any  points  were  contained  in  the  submission  which  the 
afbftrators  have  not  decided,  but  demurred  generally  to  the 
dedaration.  We,  therefore,  can  only  look  to  what  appears 
opon  the  fiice  of  the  award  itself,  and  if  from  that  instru^ 
menrt,  we  could  discover  that  ceitain  points,  which  were 
sttbnntted  to  the  arbitrators,  remain  undecided,  it  is  impos- 
siMe  that  the  award  can  stand,  as  it  was  their  duty  to  de- 
dde  eSl  the  matters  referred  to  Aem,  according  to  the 
authority  of  Randall  v.  Randall.  But  it  must  be  appa- 
rent firom  the  award  itself,  that  some  point  has  been  left 
imdetenmned  or  uodecided,  and  nothing  of  this  sort  ap- 
pears upon  the  dedaration.  The  points  the  arbitralors 
liad  to  determine,  are  set  out  in  the  articles  of  agreement, 
md  whidi  are  recited  in  the  award ;  and  it  has  been  ob- 
jected for  iht  plaintiff  in  error,  that  they  have  not  stalled 
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much  to  say,  that  they  have  thereby  invalidated  the  whole         1B34^ 
of  the  award.  Aitcheson 

V, 

The  judgment  of  the  Court  below,  there-       Carobt. 
fore,  must  be  affirmed. 


Pemberton  p.  Browning.  ^iuISL 

JIIr.  Serjeant  Onslow  having  on  a  former  day  obtained  a      The  Conrtai- 

nile  nut  to  enter  up  judgment  against  the  defendant  on  ^^^  oiterai 

a  warrant  of  attorney,  on  an  affidavit  which  stated,  that,  in  "f  !IJi^^^!^5|]^ 

the  month  of  September  last,  he  was  seen  at  Newfound-  «>  affldaTit 

•  .  •tatiiig,  that 

kmdf  and  that  he  was  then  about  to  leave  that  island  for  the  hut  tiiM 

the  f/nited  States ,  and  that  repeated  applications  and  en-  beenabtetoob- 

quiries  had  been  since  made  to  his  family  in  this  countryi  *""  "3  A^'del 

as  to  whether  he  was  alive  or  not,  or  where  he  was  to  be  fendant  was 

foand,  to  which  both  his  wife  and  son  had  declined  giving  since,  when  he 

any  answer  or  affording  any  information;  and  that  the  fy^i^J^jT^i 

plaintiff  had  been  wholly  unable  to  obtain  any  further  in-  ^^^'^^  ^  ^^ 

that  'riaiin  lop 

telligence  of  the  defendant  since  he  was  seen  at  Newfound-  AmeHea;  and 
land;  and  that  he  knew  of  no  other  person  in  this  country  and  8on,^ho 
to  whom  he  could  apply  respecting  him.  ^l^^  *Sid 

dedined  tugiire 

The  Court,  on  no  cause  being  shewn,  now  ordered  the  respectinghho. 
rule  to  be  made 

Absolute. 
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Jwu  SOih!  HaHN  V.  CORBETT. 

Where,  on  a   J.  His  was  an  action  of  oisumpHt  brought  a^painst  the  de* 

policy  of  insur-     r,^  ,  .  ,.«,  *. 

ance  on  goods     lendanti  an  underwriter  at  Lloyas^  to  recover  the  ram  of 
;j^^^  200/.,  the  amount  of  his  subscription  on  a  policy  of  asaur- 
and  seisure/'     ance  on  ffoods^  bv  the  Mary,  on  a  voyage  from  London  to 

the  ship  tailed        --  o  »     ^  J^f  J-^ 

oD  htr  voyage,    Maracoybo, 

in  ei^t  or  n^e      "^^  deckratioD  Contained  three  counts  on  the  policy,  all 

"""-ifl?!^^    of  which  ayerred  the  mterest  to  be  in  the  pkintiffi    The 

I'M  obliged  to  ^ 


come  to  an  aa-    fifst  count  averred  a  total  loss  to  have  happened  by  tbe 

coor  tot  virant  of 

apUoc^andaf-    periui  of  the  seas ;  and  the  second  averred  a  loss  as  M- 
«mlhe  iaa^f**  ^^^^'^  •"^"  *^**  while  the  shij)  was  in  tbe  course  of  her  voy- 


S^mdttHaU*'  age,  and  whUe  the  goods  remained  on  board  within  a  cer- 
loat;  and  whilst  tain  district  or  territory,  then  under  the  dondnioii  of  the 
.  the  land,  she  Spanish  Grovemment,  the  said  ship  became  and  was,  by 
J^l^^jJ^^y  the  perils  and  dangers  of  the  seas,  mid  by  force  and  vic- 
ing mider  the     lence  of  the  winds  and  waves,  driven  on  the  sands,  broken^ 

authority  of  tbe 

SptmUkOonnf^  damaged,  rendered  wholly  unnavigable,  and  disabled  fion 
^^  «m^.  proceeding ;  whereupon,  afterwards,  to  toiif  on  the  1 8th  189- 


^00  sbora  by    tember,  182S,  the  said  ship  so  bemg  m  that  conditioD  with 


aged  sute,  and    the  Said  goods  and  merchandizes  so  on  board  thereof,  tbe 

oonfisceted:  and 

no  portion  of  said  ship,  goods  and  merchandises  were  forcibly  anest* 
agafaifotote**  ^  ^^^  taken  possession  of  by  certain  persons  aediig 
possesnonofdie  by  authority  of  the  Spanish  Government,  at  a  oortim 

assured:— Held,  ,  . 

that  this  was  a  place  in  parts  beyond  the  seas,  then  under  the  dominioB 

riisoftheseas,  of  that  Grovemment,  to  tvii,  at  Maracaybo^  as  forfeited 

tiu«  orsebure^  for  prize,  on  the  aUeged  ground,  that  the  said  goods  and 

the  proxima  merchandizes,  and  other  iroods  on  board  the  saidshipi 

eatua  being  the  °  ~^ 

loss  of  the  ship,    had  been  shipped  on  the  said  voyage  for  the  supply  01 

certain  persons  then  carrying  on  public  hostilities  with  the 
said  Spanish  Government,  but  aUeged  by  that  Goven- 
ment  to  be  rebels  against  its  lawful  authority ;  whereby 
the  said  goods  and  merchandizes  so  insured  by  the  said 
policy,  became  and  were  wholly  lost  to  the  plaintiff;  and 
that  the  said  loss  of  the  said  ship  and  goods,  or  either 
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of  them,  or  any  piprt  thereof,  was  not  a  loas  by  capture  or 
feizure,  or  the  consequences  of  any  attempt  thereof^  with- 
in the  meaning  of  the  said  policy. 

The  third  count  averred  the  lots  aa  follows:  that  the 
sh^  became  and  was  by  the  perils  and  daogers  of  .the 
seas,  and  by  the  force  lyid  violence  of  the  winds  and  wavesi 
driven  on  the  sands,  broken,  damaged,  rendered  wholly 
unnavigable  and  disabled  from  proceedings  whereupon, 
afterwards,  to  wii^  on  the  said  18th  S^piembert  the  aaid 
ship  so  being  in  that  condition,  with  the  said  goods  and 
merchandises  so  on  board  thereof,  the  said  ship,  goods 
and  merchandiaes  were  forcibly  and  in  a  piratical  manner 
taken  possession  of  by  certain  foreign  persona  to  the  pUinr 
tiff  unlmown,  residing  in  parts  beyond  the  seas,  to  wU,  at 
Fori  San  Carlos  in  South  America,  and  converted  by  those 
persona  to  their  own  use ;  whereby  the  said  goods  and 
merchandises  so  insured  by  the  said  policy,  became  and 
were  wholly  Jost  to  the  plaintiff;  that  the  said  loss  of  the 
said  ship  and  goods,  or  either  of  them,  or  any  part  there^- 
oft  was  not  a  loss  by  capture  or  seizure,  or  the  eonse* 
<piianoes  of  any  attempt  thereof,  within  the  meaning  of  the 
said  Dolicv. 

The  defendant  pleaded  the  general  issue ;  and  the  oause 
came  on  to  be  tried  before  Mr.  Justice  Burrough  at  the 
a^K^umed  sittings  at  Guildhall^  after  the  last  Trinity 
Term,  when  a  verdict  was  found  for  the  plaintiff  for  #^00/., 
subject  to  the  opinion  of  the  Court  on  the  following  case : — 

The  policy  of  assurance  on  which  the  action  was  brought, 
was  by  consent  annexed  to  the  case.  Jt  bore  date  the 
18tb  July,  \%22f  and  was  effected  by  the  plaintiff  in  Xojs- 
dksay  on  Manchester  cotton  goods  per  the  Mary,  on  a  voy- 
age from  Lijndon  to  Maracaybo,  with  liberty  to  touch  in 
the  West  Indies  for  all  purposes  whatever,  and  the  plain- 
tiff had  an  insurable  interest  in  the  goods  to  the  full  amount 
of  the  sum  insured.  By  a  memorandum  on  the  pi^cy,  it 
waa  declared*  that  tlie  insurance  was  on  goods  as  might 
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l^^.  be  declared  thereafter,  to  pay  average  separately  on  each 
package,  warranted  free  from  capture  and  seizure,  and 
the  consequences  of  any  attempts  thereof:  and  by  another 
memorandum  afterwards  made,  the  interest  insured  by  the 
policy,  was  declared  to  be  on  certain  cases,  packages,  and 
boxes  of  goods  valued  at  41S4/.  5s,  ^  exclusive  of  premiums 
of  insurance,  freight,  and  commission. 

The  Mary  sailed  from  Gravesend  with  the  goods  on 
board  thereof,  on  the  S4th  July,  1822,  bound  on  the  said 
voyage,  and  arrived  on  the  17th  September  following  at 
midnight,  off  the  Gulph  of  Maracaybo,  At  meridian  the 
next  day,  the  vessel  being  then  eight  or  nine  miles  from 
fort  Son  Carlos,  (a  military  post  more  than  twenty  miles 
distant  from  Maracaybo),  for  want  of  a  pilot,  ran  for  the 
bar  of  Maracaybo,  but  on  account  of  the  shoal  or  shallow 
water,  was  obliged  to  come  to  an  anchor,  and  drifted  on 
the  sand  of  the  sea,  and  was  lost  by  the  perils  of  die  seas* 

On  the  morning  of  the  next  day,  being  the  19th  Septemr 
ber,  the  ship  being  still  in  the  sands  with  her  cargo  on 
board,  the  captain  applied  at  Fort  San  Carlos  for  assist- 
ance to  enable  him  to  save  the  cargo,  but  was  then  for  the 
first  time  apprised,  (as  the  fact  was),  that  Maracaybo  and 
Fort  San  Carlos  had  been  recently  taken  by  the  Spanish 
forces,  acting  by  authority  of  the  King  ofSpam,  from  cer- 
tain persons  or  people  associated  together  as  a  government 
or  power,  by  the  name  of  the  republic  of  Columbia,  and 
that  the  ship  and  cargo  would  be  considered  as  prize,  on 
the  alleged  ground,  that  the  cargo  had  been  shipped  for  the 
supply  of  that  republic.  The  captain  and  his  crew  were  on 
the  same  ground  kept  in  confinement  at  Fort  San  Carhs, 
and  afterwards  sent  up  as  prisoners  of  war  to  Maraoayhs, 
and  were  thereby  wholly  prevented  from  making  any  ex- 
ertion to  save  the  cargo.  On  the  morning  of  the  said  19th 
September,  by  command  of  the  persons  in  authority  at 
Fort  San  Carlos,  certain  subjects  of  the  King  of  iSjpoJPi 
there  resident,  repaired  to  the  ship,  then  stiU  fixed  in  the 


\ 
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Mndfl  with  ber  cargo  on  board,  and  began  to  unload  the  ^^^ 
same,  the  whole  of  which  was  accordingly  taken  out,  part- 
ly in  a  sound  and  partly  in  a  damaged  state.  Two  lighter 
loads  o{  Manch§ster  cotton  goods  were  taken  to  the  Fort^ 
sound  and  undamaged.  Among  the  articles,  some  Man^ 
tietier  cotton  goods  were  brought  to  Maracaybo;  the 
principal  part  was  very  much  damaged,  some  slightly,  and 
sone  more  so,  and  they  arrived  loose;  there  were  no 
whole  packages  carried  up  to  Maracaybo;  they  were 
brought  up  in  boats  and  washed  with  fresh  water,  and 
were  possessed  by  the  persons  acting  under  the  autho- 
rity of  the  King  of  Spain;  and  not  one-twentieth  part 
of  these  goods  were  sound.  The  said  subjects  of  the 
King  of  Spain  having  taken  possession  of  the  same  for 
priie  for  the  cause  above  alleged,  sold  the  damaged  goods 
at  very  reduced  and  inferior  prices  in  consequence  of  their 
damaged  condition,  and  converted  and  disposed  of  the 
proceeds  thereof.  No  part  of  the  cargo,  nor  the  proceeds 
diereof,  ever  came  into  the  possession  of  the  insured,  or  of 
any  of  their  consignees  or  agents. 

Intelligence  of  the  loss  first  arrived  in  England  on  the 
4ih  December y  1822,  when  the  plaintiffs  immediately 
gare  a  full  and  regular  notice  of  abandonment  of  the 
gaods  to  the  underwriters,  as  having  been  lost  by  the 
wieek  of  the  vessel,  which  notice  the  underwriters  refused 
to  accept. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  these  circumstances,  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  the  amount  of  his  subscription? 
If  he  were,  the  verdict  was  to  stand;  if  not,  a  nonsuit  was 
to  be  entered. 

The  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Boeanquet  for  the  plaintiff,  submitted  that,  under  the 
drcumstances,  the  goods  in  question  were  lost  by  the  pe- 
rils of  the  seas,  and  not  by  capture  or  seissure.     The  ship 
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l^j^  was  insured  on  a  voyage  from  London  to  Maraemfbo^  and 
the  policy  contained  a  warranty  against  capture  and  seiaure ; 
and  before  the  termination  of  the  voyage^  the  ship  and  goodi 
on  board  her  were  totally  lost  by  the  perils  o£  the  sea;  and 
it  is  found  as  a  fact^  that  no  part  of  the  cargo  or  prooeedi 
thereof,  ever  came  into  the  possession  of  the  assuredt  <Qr 
of  any  of  their  consignees  or  agents.  It  is  immaterial  to- 
ccmsider  whether  the  loss  happened  near  the  port  of  des- 
tination, or  any  other  port,  or  in  the  middle  of  the  seaSi^ 
It  is  true,  that  by  the  circumstances  which  occurred  after 
the  ship  driiled  on  the  sand,  the  underwriters  lost  the  be^ 
nefit  of  salvage,  bilt  she  was  stranded  the  day  previously 
to  the  seizure  of  her  cargo.  It  may  be  contended  for  the 
defendant,  that  the  ship  would  have  been  seiaed  if  she  had 
not  been  lost ;  but  that  does  not  follow,  for  when  the  captain 
had  discovered  that  Maracaybohdii}i  been  taken  possession  of 
by  the  Spanish  forces,  he  might  have  proceeded  in  a  differeirt 
direction,  and  thereby  avoided  all  danger ;  but  when  the  vesr 
sel  was  drifted  on  the  sand,  he  was  eo  insianti  prevented  from 
so  doing,  and  she  was  there  lost  by  the  perils  of  the  sea. 
So,  where  a  ship  has  been  lost  after  having  prosecuted  one 
half  of  her  intended  voyage,  and  her  cargo  has  been  seized^ 
the  only  effect  of  the  seizure  is,  to  deprive  the  underwrit- 
ers of  their  benefit  of  salvage.  Still,  however,  the  aasur— 
ed  is  entitled  to  recover,  on  the  ground  that  the  immedialfts- 
cause  of  the  loss  was  by  the  perils  of  the  sea,  and  the 
sequent  seizure  does  not  cease  to  make  it  be  a  total,  or. 
least,  an  average  loss.  The  case  of  Livie  v.  Jansou  (a) 
inapplicable  to  the  present,  as  there  the  ship  only  si 
a  partial  damage  in  the  first  instance,  although  she  was 
terwards  seized  and  eventually  condemned;  but  here  Mt 
appears,  that  the  ship  was  totally  lost  before  any  part  of 
the  cargo  was  taken  out  of  her;  and  Lord  EUmbomugh 
there  said  (i),  **  that  it  seemed  to  him  to  be  useless  to  be 

(a)  12  £ast,  648.  (6)  Id,  652. 
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seeking  about  for  odds  and  ends  of  previous  partial  losses,  laM 
wliich  in%fat  have  happened  to  a  ship  in  the  course  of  her 
voyage,  when  at  last  there  was  one  overwhelming  cause  of 
loM  which  swallowed  up  the  whole  subject  matter.** — Here, 
however,  there  was  a  total  loss  of  ship  and  cargo  in  con* 
tenplaticm  of  law,  before  she  was  taken  possession  of  by 
die  persons  acting  under  the  authority  of  the  King  of 
Spam*  And  if  she  had  not  struck  on  the  sand,  the  cap- 
tain might  have  leamt  that  he  was  in  danger,  and  avoided 
sailing  into  the  jaws  of  destruction.  The  strlinding  had 
not  the  effect  of  a  mere  retardation  of  the  voyage,  as  it 
is  stated  that  the  ship  was  lost  by  the  perils  of  the  sea ; 
and  any  subsequent  drcumstances  cannot  affect  the  assur- 
edy  or  prevent  the  plaintiff  firom  recovering  as  for  a  total 
loss,  and  which,  under  the  circumstances,  must  be  attri- 
butable to  the  perils  of  the  seas. 

Mr.  Serjeant  Paughan  for  the  defendant,  insisted,  that 
thia  was  not  a  loss  occasioned  by  the  perils  of  the  sea, 
but  by  a  peril  excepted  out  of  the  policy;  and,  conse- 
quendy,  that  there  could  be  no  pretence  for  saying  that 
the  phuntiff  was  entitled  to  recover.    It  is  necessary,  in  the 
first  place,  to  consider  to  what  cause  the  loss  in  question 
is  to  be  attributed,  cis.  to  the  perils  of  the  seas,  or  to  a 
loss  by  capture  or  seizure?    It  is  a  well  known  and  es- 
tmUiahed  principle,  that  in  considering  losses  of  this  de- 
scription, the  immediate  and  not  the  remote  cause  must  be 
looked  at«    The  ship  was  not  totally  lost  in  the  first  in- 
atenoe,  but  was  running  for  her  destined  port,  and  it  was 
not  then  known  to  the  captain  that  Maracaybo  was  in  the 
possession  of  the  Spanish  forces,  acting  under  the  autho- 
rity of  the  King  of  Sptiinf  and  his  only  object  was  to  reach 
that  port,  but  he  was  incapacitated  from  so  doing  by  run- 
ning on  the  bar,  and  afterwards  drifting  on  the  sand.     It 
must  be  admitted,  that  that  circumstance  amounts  to  a 
stranding,  but  the  cargo  was  then  in  safety ;  and  it  does 
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}^^       not  follow  that  the  goods  were  lost,  because  the  ship  was 
wrecked.     On  the  contrary,  the  whole  of  the  cargo  was 
afterwards  taken  out,  and  a  great  part  of  it  reached  the  place 
of  its  destination ;  so  that  with  regard  to  the  goods,  there 
has  been  no  loss  of  voyage.  In  Hunt  y^The  Roy  id  Exchange 
Assurance,  Mr.  Justice  Bayley  said  (a),  **  this  is  a  policy 
on  goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must  be  of  course  a 
loss  of  voyage  with  respect  to  the  goods;  because,  if  the 
goods  are  in  safety,  they  may  be  transhipped  and  convey- 
ed to  their  destination."    And  here,  the  goods  were  in 
safety  at  the  time  of  the  stranding,  and  might  have  been 
conveyed  to  their  place  of  destination  if  they  had  not  been 
seized.    The  case  of  Livie  v.  Janson  is  expressly  in  point, 
and  the  only  distinction  is,  that  there  the  ship  was  after- 
wards weighed  up  by  extraordinary  exertions;  and  it  was 
held  that  the  partial  loss  was  merged  in  the  total,  and  that 
the  proximate  and  immediate  loss  was  by  the  subsequent 
seizure  and  condemnation.     It  is  immaterial  to  consider 
whether  it  were  an  average  loss  or  not.    And  in  Green  v. 
Elmslie  (6),  where  a  ship,  insured  against  capture  only, 
was  driven  by  a  gale  of  wind  on  the  enemy's  coast,  and 
there  captured ;  which  was  contended  to  be  a  loss  by  the 
perils  of  the  seas,  and  not  by  capture :  yet  Lord  Kenycm 
held  that  it  was  clearly  a  loss  by  capture ;  for  that,  had  the 
ship  been  driven  on  any  other  coast  than  that  of  an  ene- 
my, she  would  have  been  in  perfect  safety.     So  here,  if  ' 
an  hostile  power  had  not  interfered,  there  would  have 
been  no  difficulty  in  conveying  the  goods  to  their  destined, 
port,  as  they  were  only  a  few  miles  from  it.     A  mere  re— 
tardation  does  not  amount  to  a  total  loss  of  the  voyage. 
And  in  Thompson  v.   The  Royal   Exchange  Assurance 
Company  (c),  where  the  ship  was  wrecked,  but  the  goods 

(a)  5  Mau.  &  Selw.  67.  {b)  Peake's  N.  P.  C.  278. 

(c)  16  East,  214. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV.  307 

were  brought  on  shore,  though  in  a  very  damaged  Btatei       ^}^'^ 
BO  that  they  became  unprofitable  to  the  assured :  it  was 
held,  that  the  underwriters  on  the  goods,  who  were  freed 
by  the  policy  from  particular  average,  could  not  be  made 
liable  as  for  a  total  loss  by  a  notice  of  abandonment.    And 
Lord  Ellenborough  there  said  (a),  "  we  can  only  look  to 
the  time  when  the  loss  happened  and  the  goods  were 
landed,  and  then  it  was  not  a  total  loss,  however  unprofit- 
able they  might  afterwards  be."    So  here,  the  goods  were 
not  of  necessity  lost  by  the  loss  of  the  vessel ;  but  the  im- 
mediate cause  of  their  loss  was  the  seizure  by  the  Spfi- 
mardM.   And  the  cases  of  Hudson  v.  Harrison  {b)  and  Hud- 
son V.  Marjoribanks  (c),  are  decisive  to  shew,  that  although 
a  ship  be  wrecked,  yet  the  cargo  may  be  saved ;  and  that, 
in  such  a  case,  the  underwriters  can  only  be  liable  for  an 
average  loss.  And  here,  but  for  the  seizure  which  was  war- 
nnted  against  by  the  policy,  the  goods  might  have  been 
in  the  hands  of  the  assured.    Maracaybo  was  the  port  of 
destination,  and  to  which  a  great  part  of  the  cargo  was 
Qltimately  conveyed ;  and  although  the  perils  of  the  sea 
might  have  been  the  remote  loss,  yet  the  immediate  or 
proximate  loss  of  the  goods  was  the  seizure  by  the  per- 
sons acting  under  the  authority  of  the  King  of  S^ain. 

Mr.  Seijeant  Bosanquet  in  replyy  was  stopped  by  the 
Court. 

Lord  Chief  Justice  Best. — When  I  first  read  this  case, 
I  entertained  no  doubt  but  that  the  loss  in  question  fell 
Within  the  terms  and  meaning  of  the  policy ;  but  af);er- 
Wards,  on  looking  at  the  case  of  Livie  v.  Janson,  as  con- 
nected with  the  facts  here  stated,  my  mind  fluctuated ;  but 
I  now  retain  my  original  opinion,  and  am  quite  clear  that  the 

(a)  16  East,  215.  {b)  6  B.  Moore,  288. 

(c)  7  B.  Moore,  463. 
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Iftgj'^  loss  in  iquestion  wm  occasioned  by  the  perils  of  the  seas. 
The  facts  are  shortly  these :  the  goods  were  insured  in  a 
ship  from  London  to  MaracaybOf  her  destined  porti  with 
liberty  for  her  to  touch  in  the  West  Indies.  The  plain- 
tiff had  an  insurable  interest;  and  by  a  memorandum  oxk 
the  policy^  it  was  declared^  that  the  insurance  was  on  goods 
warranted  *'  free  from  capture  and  seizure^**  and  theeonse- 
qoences  of  any  attempts  thereof.  And  the  questioii  is, 
whether  the  loss  averred  in  the  declaration^  waa  a  loss 
by  capture  or  seissure^  or  by  the  perils  of  the  teas?  If 
the  formeri  the  underwriters^  of  whom  the  defiendant 
was  one»  would  aot  be  answerable ;  but  if^  on  die  tidier 
hand,  the  loss  was  occasioned  by  the  perils  of  the  seas, 
it  is  within  the  terms  of  the  policy ;  and,  consequradyi 
is  not  aflEected  by  the  exception.  The  case  states,  diat 
while  the  ship  was  on  her  voyage  to  Jfaracagfbo^  and 
within  the  distance  of  eight  or  nine  miles  from  Fort  San 
Carlos,  which  was  about  twenty  miles  from  Maracagba^ 
she,  for  w:ant  of  a  pibt,  ran  for  the  bar  of  the  latter  poit; 
but  that  on  account  of  the  shoal  or  shallow  water,  the  ofl|>tain 
was  obliged  to  come  to  an  anchor,  and  drifted  on  the  sand; 
and  that  tiie  vessel  was  lost  by  the  perils  of  the  seas*  It 
must  be  dierefoie  taken,  that  the  ship  was  totally  lost.  But 
it  has  been  argued  by  my  brother  Fimghan,  that  admit- 
ting the  ship  to  have  been  lost,  it  does  not  necessarily  fol- 
low that  the  goods  on  board  her  should  be  also  lost,  witUi 
the  terms  and  meaning  of  the  policy ;  but  I  am  of  opinion, 
that  acoording  to  the  facts  as  stated  in  the  case,  the  goods 
must  be  considered  «s  lost  by  the  perils  of  the  seaa*  The 
ship  was  totally^ost,  and  although  the  goods  were  saved  in 
a  damaged  atate,  they  were  recovered  by  an  enemy,  and  bul 
for  thebr  interference  they  also  would  have  been  inevitaUy 
and  totally  lost ;  and  when  they  got  into  their  possession,  Ihey 
of  course  prevented  them  from  getting  into  the  hands  of  the 
ownersor  assured.  Ita^ppears  to  me,  therefore,  thai;  the  goods 
were  lost  when  the  ship  was  kwrt.  If  indeed  there  had  be^ 
any  other  vessel  near,  so  that  the  goods  might  have  beeo 
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tranifaqiped,  it  would  not  have  been  a  loss  within  the  meaning        2^^^ 
of  the  policy ;  but  it  appears  that  there  was  no  ship  at  hand) 
nor  was  there  any  land  within  eight  or  nine  miles  from  the 
place  where  the  vessel  lay  on  the  sand.    If  the  underwrit-* 
en  were  to  be  exempted  from  UabiUty  on  a  loss  by  cap- 
tinei  they  could  not  be  entided  to  calculate  on  having  the 
goods  preserved  by  an  enemy^  and  if  they  had  not  taken 
in&a,  H  is  dear  that  the  goods  could  never  have  been  re* 
covered.    The  ship  itself  could  nertt  have  been  restor- 
ed, as  she  drifted  on  the  sand  and  was  lost.     If  the 
thip  had  struck  on  a  rock  out  of  the  reach  of  land,  and 
tadii  not  be  got  off|  although  the  goods  m^t  remain  in 
W,yei4iiey  must  be  considered  as  lost  the  moment  the 
sUp  was  reduced  to  that  situation;  and  here  it  appears 
that  ibe  vessel  diifted  or  stuck  in  the  sand  and  was  lost. 
^  idiat  happened  afterwards  makes  no  difference  in  the 
cue.   If  she  bad  gone  to  pieces,  and  the  goods  bad  been 
drifted  on  diore,  the  loss  weidd  have  been  total,  although 
Aey  laight  afterwards  have  got  into  the  possession  of  their 
^'viiQs.    So  here,  the  moment  the  ship  became  irremovea- 
^  and  diere  were  no  boats  or  vessels  near  to  take  any  part 
of  die  cargo  out  of  her,  it  must  also  be  considered  as  lost, 
^  Ae  policy  consequently  attached.    This  case,  there- 
^^  is  diirtJnguishabte  from  those  to  which  we  have  been 
i^^feired;  and  although  it  has  been  said,  that  the  law  looks 
^  the  nimediate  or  proximate,  and  not  the  remote  cause 
of  the  loss,  still  that  brings  us  back  to  the  question,  as  to 
^hat  was  the  immediate  cause?  And  if  the  loss  were  com- 
ply by  the  ship's  having  been  driven^on  the  sand  before 
the  seizure  of  lier  cargo,  it  was  unquestionably  a  loss  by 
^  perils  of  the  seas.    The  case  of  lAvie  v.  Jamon  is  ma- 
^^riaUy  distmguiahable  from  the  present ;  for  although  the 
^^''cmastaaces  there  might  perhaps  have  wairanted  the  fact 
of  a  totalloes,  yet  it  was  stated  that  the  vessel  was  not  totally 
'^t,  b«t  tfcat  the  ship  and  tackle  sustained  otily  a  partial 
^^Jnage,  and  the  judgment  of  the  Court  proceeded  on  that 
Si^und;    for  Lord  EUenborough  at  the  commencement 
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%w«ntieth  part  of  the  goods  were  taken  on  shore  in  a  sonnd       .ji^ 
mttkte,  and  there  were  no  means  of  carrying  them  on  through 
tlie  assistance  of  a  firiendly  ship,  or  otherwise.    If  the  goods 
liaci  been  sunk,  the  assured  would  have  been  entitled  to 
seeorer  for  a  total  loss;  and  if  they  had  been  afterwards 
taken  up  by  an  enemyi  it  would  have  made  no  difference, 
Imt  the  liability  of  the  underwriters  would  still  be  the 
■ame.     In  Bandreii  v.  Hentigg  (a),  where  on  a  policy  of 
iDsurance  on  goods,,  the  vessel  was  wrecked,  and  the  loss 
^iraa  averred  to  be  by  the  perils  of  the  sea,  and  part  of  the 
goods  were  lost,  and  part  got  on  shore,  but  whilst  on 
aihore  were  destroyed  and  plundered  by  the  natives  of  the 
eoaaty  ao  that  no  portion  of  them  came  again  into  the  pos- 
aesskm  of  the  assured,  Lord  Chief  Justice   Gibbs  lield 
that  it  was  a  loss  by  perils  of  the  sea,  and  that  no  aban- 
donment was  necessary ;  and  his  Lordship  there  said,  **  the 
eauae  of  the  loss  was  the  perils  of  the  seas ;  and  the  por- 
tioii  of  the  goods  which  was  saved  from  the  wreck,  though 
got  on  shore,  never  came  again  into  the  hands  of  the  own- 
ers.    It  is  therefore  a  total  loss  to  them,  from  the  perils 
stated  in  the  declaration.**    That  case  is  very  similar  to 
the  present;  and  the  only  material  distinction  is,  that  there 
the  cargo  was  plundered  by  the  natives  of  the  coast,  and 
here  by  an  enemy.     I  am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Burrough. — ^This  and  two  other  causes 
were  tried  before  me,  and  were  attended  with  nearly  the  same 
facts  (A).  I  never  entertained  a  doubt  but  that  the  plaintiff 
had  a  right  to  recover,  and  I  decided  on  the  principle  laid 
down  in  Litie  v.  Janson,  that  ''  causa  proxima  et  nan  re- 
maia  spectatur,'*  and  here  the  proxima  causa  was  the  loss 

(«)  Hok's  N.  P.  C.  149.  and  the  otherwhere  the  ^oods  were 

{h)  These  were  actions  on  the      taken  on  shore  in  a  sound  state. 
policy,  viz,  one  on  the  ship, 
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TUOSNTON  t?.  BoLLAND.  Jm^e^m. 

JL  HIS  was  an  action  brought  to  recover  penalties  alleged  Where  the  mas- 
ta  have  been  itieimed  by  the  defendant,  under  the  stktute  Jrom^iJ*^t- 
&t  Qm.  8,  a.  39,  intituled  •*  An  act  for  the  more  effectual  ^.^^  ha^  »>««« 

piloted  into 

tt^^ubitfon  of  pilotd,  and  of  Ae  pSotage  of  ships  and  ves-  stand^uecnA, 

Mb  OB  the  eoast  of  BnglandT  Stfr/'If 

At  the  trW,  at  the  Spring  assises  for  die  county  of  Kent^  A^?*^nd'Sop. 

h  18S3,  a  vefdid  was  taken  for  the  plaintiff  for  one  pe-  ped  a  mile  down 

iitlty  of  SO/.,  subject  to  the  opinion  of  the  Court  on  the  dbe«<er  towards 

Hie  brig  Archimedes,  whereof  the  defendant  was  mas-  ^THnUff-hmm 

pilot,  who  came 

ter,  arrived  on  the  ftGih  of  August,  1822,  off  Dungeness,  onboard  at 
in  die  course  of  her  Toyage  from  a  i>ort  in  the  JUediterrah  H^jSuthe 
mm  to  the  port  of  Lcmkm.   JViUkmAntkmm  WkUe,  then  ""•*  ^"^  ^  <" 

;  ^  '  penalty^  under 

bdng  a  pilot  duly  appointed  and  licensed  by  the  Lord-  the  84tfa  section 
WsEfdenof  the  Cinque  Ports,  and  Constable  o{  DoverCasile,  52  gso.  s,  c 
aoobiding  to  and  for  the  purposes  mentioned  in  the  said  ^amtlaUwi^! 
«ct|  went  on  board  the  brig  for  the  purpose  of  piloting  >«  the  exception 
her  during  the  time  she  remained  within  the  limits  of  his  vessel  for  the 
Ueenee,  and  accordingly  piloted  her  into  Siartdgate  creek  ieriQgTnto  or' 
ttit  the  performance  of  quarantine,  and  reihained  on  board  f'*"^  °"^  ^^ 

*  ^  dock,  or  chang- 

AiSie,  ai^ting  as  a  pilot,  until  the  Sd  of  September  following ;  jng  her  moor- 
ell  which  day  she  was  discharged  from  quarantine,  when  22d 'section  of 
ihe  defendant  insisted  upon  WhUe^s  quitting  the  vessel.  ^^^^^ 
trhite  of!ered  to  take  charge  of  her  for  the  Thames,  and 
al  first  refused  to  give  her  up  to  the  defendant;  but  on 
the  defendant's  informing  him,  that  he  was  directed  by 
his  owners  to  discharge  fVhite  and  to  take  a  Sheemess  pi- 
lot, and  giring  him  the  followmg  memorandum : 

Standgate  Creek,  September  M.,  1822. 
**  These  are  to  certify,  that  the  bearer,  Mr.  William 
inthonjf  fFhite,  was  discharged  from  the  brig  Archimedes, 
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.j^^.  in  Siandgate  creek,  by  me,  having  an  order  from  himiatw 

TaoBaTOK  to  that  efiect,  and  not  from  any  neglect  of  duty. 
BoLtAvvk  **  John  JBoUand,  Master.*' 


between  two  and  three  o'clock  in  the  aftemooOr 
nnwillingly  gave  up  the  charge  of  the  vessel  to  the  defend- 
ant, the  latter  then  having  distinct  notice  that  fFhiie  was 
ready  and  willing  to  take  charge  of  her  for  the  2%ames.  The 
brig  had  a  signal  flying  from  ten  in  the  morning  for  a  pilot, 
and  after  fFhiie  quitted  her,  the  defendant  twisted  the  jib 
for  the  purpose  of  canting  her  round,  made  sul  out  of  t)ie 
creek,  and  without  having  on  board  any  duly  licensed  pilot, 
continued  to  drop,  but  always  within  the  port  of  Rochester, 
for  the  distance  of  a  mile,  in  the  direction  to  the  port  of 
London;  the  brig  was  then  brought  to  an  anchor  with  her 
signal  for  a  pilot  still  flying,  Sheemess  being  distant  about 
a  mile  and  a  half. 

The  defendant  had  been  ordered  by  the 
master,  to  quit  the  creek,  the  quarantine  having  ex 
He  left  the  brig  when  she  came  to  an  anchor,  and 
ceeded  in  his  own  boat  towards  Sheemess,    One 
a  pilot,  duly  licensed  by  the  corporation  of  the 
house  of  Deptford  Strand,  having  come  out  of  Sheem^ms, 
met  him  about  half  way  between  the  vessel  and  Sheemees, 
proceeded  with  him  to  the  ship,  went  on  board  and  coo- 
ducted  her  to  Oravesend,  and  was  paid  3/.,  being  the  fill 
pilotage  of  a  THntfy-house  pilot  from  Standgate  creek  to 
Qravesend;  whereas,  White's  charge,  as  a  Cinque  Port  pi- 
lot, would  have  been  3/.  Vis.     One  Dunn,  another  pOot, 
duly  licensed  by  the  corporation  of  the  TWrn/y-house,  con- 
ducted the  brig  from  Gravesend  to  London.    The  defend" 
ant,  upon  White's  quitting  the  vessel,  took,  and  whikcb 
was  proceeding,  as  above,  the  distance  of  a  mile,  kept  tf 
charge  and  conduct  of  her,  without  being  duly  Ucense^ 
act  as  pilot,  within  the  limits  in  which  Siandgate  creek 
the  Medway  Ue. 
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The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant)  in  so  taking  and  keeping  the  charge  and 
conduct  of  the  vessel,  did  incur  the  penalty  imposed  on 
persons  assuming  or  continuing  in  the  charge  or  conduct 
of  vessels,  by  the  thirty-fourth  section  of  the  68  Oeo.  8p 
€.'S9(a),  If  the  Court  should  be  of  opinion  that  he  did, 
Aien  the'  verdict  was  to  stand;  but  if  the  Court  should  be 
of  bpimon  that  he  did  not,  a  nonsuit  was  to  be  entered. 
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'  TUe'case  now  came  on  for  argument,  when  Mr.  Serjeant 
7aifti)jr  for  the  plaintiff,  submitted,  that  under  the  second 
section  of  the  statute  (&),  a  Cinque  Port  pilot  was  the  only 


(«}  By  whidi  it   Is   enacted, 
**  that  it  shall  be  lawfiil  for  any 
licensed  pQot  to  supersede  any 
iMswm  not  Ucensed  as  a  pilot,  in 
thft  charge  of  any  skip  or  vessel 
^fithm  tiie  limits  ol  lua  licence  i 
ttnd  every  master  of  any  ship  or 
who  shall  continue  to  act 
as  a  pilot,  or  who  shall 
CQvmtinne  any  ujdicensed  person, 
or  any  licensed  person  acting  out 
of  tlie  limits  for  Tvhich  he  is  qua- 
Bfied  aft  a  pilot,  after  any  pilot 
fioensed  to  act  within  the  limits 
la  which  such  ship  or  vessel  shall 
then  actually  be,  shall  have  offer- 
ed to  take  charge  of  the  ship  or 
vessel ;  and  every  person  assum- 
ing or  continuing  in  the  charge 
or  conduct  of  any  ^p  or  vessel 
without  bdng  duly  licensed  to  act 
within  the  limits  in  which  such 
dnp  or  vessel  shall  actually  be, 
afker  any  pilot,  duly  licensed  and 
(foalified  to  act  in  the  premises, 
shall  have  offered  to  take  charge 
of  such  ship  or  vessel,  shall  re- 
spectively forfeit,  for  every  such 


offence,  a  sum  not  exceeding  50/., 
nor  less  than  20/. 

(&)  By  which  it  is  enacted, 
**  that  the  corporation  of  2^nnity- 
house  of  Dtptford  Stroud^  shall 
appoint  and  license  under  their 
common  seal,  fit  and  competent 
persons  duly  skilled  as  {niots,  ^for 
the  purpose  of  conducting .  all 
ships  and  vessels  sailing,  navigat- 
ing, and  passing  up  and  down,  or 
upon  the  rivers  of  Thames  and 
Medway,  and  ail  and  every  the 
several  channels,  creeks,  and 
docks  thereof,  or  therein,  or  lead- 
ing or  adjoining  thereto,  as  well 
between  Orfordneis  and  London 
Bridge,  as  from  London  Bridge 
to  the  Downs,  and  from  the  Downs, 
westward,  as  feu*  as  the  Isle  of 
Wight,  and  in  the  English  Chan- 
nel, from  the  Isle  of  Wight  up  to 
London  Bridge;**  and  that  the 
lord-warden  of  the  Cinque  Ports, 
and  constable  of  Dover  Castle, 
or  lus  lieutenant,  for  the  time 
being,  shall,  and  they  were  thereby 
required  to  appoint  and  license  fit 


IBOKIITOV 


CA8BS  IN  TRINITY  TUII, 

person  who  couU  migiiudly  uke  charge  of  the  veudg  ni 
whose  duty  it  was  to  conduct  all  vessels  saifing  Snm  Hm 
westward  from  Dw^eness  to  London  JBridg0j  and  h«vt, 
it  was  found  as  a  facti  that  the  brig  in  question  arrivod  off 
DuHgmeis  in  the  course  of  her  Toyage  from  the  MedSter' 
Tfmean  to  Landmu  A  TrmUj^'h&me  pilot,  tharelbie, 
could  have  nothing  to  do  with  her;  and  as  WhiU  wi9  tlie 
first  and  only  Cinque  Port  pilot  on  board,  he  was  bomid  to 
continue :  and  if  he  quitted  her,  he  was  liable  to  forfeit 
his  pilotage,  and  be  subject  to  a  penalty,  according  to  Ae 
provisions  of  the  12th  section  of  the  statute  (a).  A  pilot 
cannot  quit  a  vessel  at  his  own  will  or  discretion^  wx  can 
he  be  discharged  at  the  pleasure  of  the  owners,  and  nei- 
ther they  nor  the  master  have  any  authority  to  dismiss 
him$  and  here  it  appears  that  the  Cinque  Port  p3ot 


and  competent  pcnoDt  duly  skill- 
ed OS  pilots,  ^  for  the  puipose  of 
conducting  all  ihips  and  vciseb 
sidBng,  navigating,  and  paadng 
firom  the  westward  np  the  ri- 
vers TAtfmef  and  Medway:  that 
is  to  say,  from  I>unffeM$$  up  to 
London  Bridge,  and  RotkuUr 
Bridge:  and  from  the  buoy  off 
the  Brake  to  the  westward,  that 
is  to  say,  from  tlie  sidd  buoy  to 
the  west  end  of  the  Omere;  all 
which  vessels  shall  be  conducted 
and  piloted  by  such  {nlots,  so  ap- 
pointed  and  licensed,  and  by  no 
other  pilots  or  persons  whomso- 
ever, &c.  Ac" 

(a)  By  which,  after  reciting  that 
great  inconvenience  to  trade  would 
arise  by  putting  an  end  to  the  usage 
of  Cinque  Port  pilots  quitting  ships 
or  vessels  at  Gravetend,  or  else- 
where m  the  Thames OT  Medway  at 
their  discretion,  it  was  enacted, 
"  that   if  any  Cinque  Port  pilot. 


taking  charge  of  say  iUpsr 
into  the  7%MM»  or  JIMm|^  than 
quit  such  skip^oc  vessel 
end^  or  ia  any  other  p«t 
T&oMef,  or  in  any  part  of 
Medwmg  before  such  ahip  m 
sel  shall  have  arrived  at  Ae 
to  \Aac\i  such  shi^ 
boimd  in  the  said  rineBi 
or  Medway,  respcctivety^ 
the   consent  of   tiie 
other  person  having 
thereof,  unless  some  other 
qualified   pilot  shall,  with 
consent  oome  on  board, 
take  the  charge  and  coadopt  if 
such  ship  or  vessel,  for  tha  sei^ 
due  of  the  pilotage  to  be  p» 
formed,"  every  such  pilot  shift 
forfeit  his  pilotage,  and  be  sal^ 
to  such  other  penalty  or  pnailk 
ment  as  by  the  act   he  anif  Is 
liable  to,  for  quitting  a  ahip  ir 
vessel  before  he  shall  arrivi  at  hsr 
place  of  destination. 
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d  to  sUy  on  board,  and  offered  to  take  charge  of  the 
for  the  TTkofnei.  The  1 1th  section  of  the  8tatute(a) 
10  a  prorkkm  that  Cinque  Port  pilots  may  repair  on 
ahipfl  at  anchor  in  the  Dowm,  and  supersede  any 
d  i»lot  other  than  a  Cinque  Port  pilot ;  and  this  ref- 
ill was  made^  on  the  ground  that  the  navigation  of 
BtDfis  is  difScult  and  dangerous,  and  requires  local 
sdge.  It  may  be  said,  however,  that  this  case  falls 
die  provisions  of  the  22d  section  of  the  act  (i) ;  but 
«dy  applies  to  cases  of  removal  in  port  for  the  pur- 
>f  entering  into  or  going  out  of  dock,  or  changing  the 
igs  of  the  ship;  and  there  is  no  pretence  for  saying 


laN^ 


tj  iHiicfa  it  b  enacted, 
he  master  or  other  person, 
the  commaDd  of  any  ship 
"1  coming  from  the  west- 
Old  bound  to  any  place  in 
ri  of  Thames  or  Medway, 
ing  a  duly  qualified  Cinque 
lot  on  board,  shall  on  the 
of  such  ship  or  vessel  off 
\£t$,  and  until  she  shall  hare 
die  buoy  of  the  Brake,  or 
0  be  drawn  from  Sandown 
4>  the  said  buoy,  (unless  in 
m-time  she  shall  have  re- 
a  proper  Cintjue  Port  pi- 
board  \  display  and  keep 
lie  usual  signal  for  a  pilot 
5  on  board,  &c.  ^c."  un- 
penalty  of  double  the  sum 
the  pilotage  would  have 
ed  to.  Provided  always, 
any  ship  or  vessel  bound 
irers  Thames  or  Medway, 
ndior  any  where  in  the 
between  the  South  Fore- 
id  a  line  drawn  from  <Safi- 
ImtiU  and  the  south  buoy 
ir^f»  having  any  licensed 


pilot  other  than  a  Cinque  Pbrt 
pilot  on  board,  it  shall  be  lawful 
for  a  Cinque  Port  pilot  to  repair 
on  board  the  same,  at  any  time 
before  such  ship  or  vessel  shall 
have  been  at  anchor  one  hour  with 
the  signal  for  a  pilot  flying,  and 
to  take  charge  of  her  up  the  said 
rivers,  but  not  otherwise. 

{b)  By  which  it  is  enacted, 
"  that  nothing  in  the  act  contain- 
ed shall  be  construed  to  prevent 
any  ship  or  vessel  which  shall  be 
brought  into  any  port  or  ports  in 
England,  by  any  pilot  duly  licens- 
ed, from  being  afterwards  remov- 
ed in  such  port  or  ports  by  the 
master  or  mate,  or  other  person 
belonging  to  any  such  ship  or  ves- 
sel, and  having  the  command 
thereof;  or  if  in  ballast,  by  any 
other  person  or  persons  appointed 
by  any  owner,  or  the  master,  or 
any  agent  of  the  owner,  for  the 
purpose  of  entering  into  or  going 
out  of  any  dock,  or  for  changing 
the  moorings  of  such  sWp  or 
vessel." 
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that  the  captain  could  be  considered  as  doing  eidier  of  these 
acts,  as  on  the  Cinque  Port  pilot's  quitting  the  vessel,  he 
dropped  down  nearly  a  mile  in  the  direction  for  Lambm, 
without  a  pilot  on  board,  and  afterwards  put  the  vessel 
imder  the  care  of  a  TVt^ifVy-house  pilot.  And  even  assunv- 
ing  that  he  had  a  right  to  dismiss  the  Cinque  Port  pilot  at. 
S^mdgate  creek,  he  could  not  set  sail  without  having  ano- 
ther on  board,  although  he  continued  within  the  port  of 
Rochester;  and  the  43d  section  enacts  (a),  that  pilots  quit- 
ting ships  at  Siandgate  creek  before  their  arrival  at  the 
place  to  which  they  are  bound,  shall  be  subject  to  a  pe- 
nalty; and  the  59th  section  (i)  merely  contains  an  excep*. 


{a)  By  which  it  is  enacted, 
"  that  if  any  pilot,  taking  charge 
of  any  ship  or  vessel  into  the  ri- 
vers Thamet  or  Medway^  shall 
quit  such  ship  or  vessel  at  Standi 
gate  creek,  before  such  ship  or 
vessel  shall  have  arrived  at  the 
place  to  which  such  ship  or  vessel 
is  bound  in  the  rivers  Thames  or 
Medwuif  respectively,  vrithout  the 
consent  of  the  captain,  or  other 
person  having  the  command 
thereof,  unless  some  other  duly 
qualified  pilot  shall  come  on  board,* 
and  shall  take  the  charge  and 
conduct  of  such  ship  or  vessel  for 
the  residue  of  the  pilotage  to  be 
performed,  every  such  pilot  shall 
forfeit  for  every  such  offence, 
all  pay  and  reward  to  which  he 
might  be  entitled  for  having  con- 
ducted or  piloted  such  ship  or 
yt9S%\Xo Standgate  creek,  and  shall 
also  be  subject  to  such  other  pe- 
nalty or  punishment  as  by  virtue 
of  any  of  the  provisions  of  the 
act,  or  of  the  rules  and  regula- 
tions to  be  established  in  pursu- 
ance thereof,  any  pilots  shall  be 


liable  to  for  quitting  a  ihip  or 
vessel  before  she  shall  arrive  at 
her  place  of  destination." 

{h)  By  which,  after  impoong  a 
penalty  on  masters  of  vesseb  pi- 
loted by  any  other  than  a  Ucens- 
ed  pilot,  it  is  provided,  *'  that  no- 
tlunginthe  act  shall  extend  to  sab- 
ject  to  penalties  any  master  of  any 
ship  or  vessel  (not  anchoring  with- 
in the  limits  of  any  port  or  pUce 
for  which  pilots  are  or  shall  be 
appointed),  who  shall  act  fi&mself^' 
as  pilot  in  passing  up  and  dowik. 
the  EngUih  channel,  or  ebewbrn^ 
in  passing  by  any  part  of  tii^ 
coast  of  England^  in  the  conn^ 
of  any  voyage,  or  within  the  S- 
mits  of  the  port  or  place  to  whicft 
his   ship    belongs,    not  bdng  i 
port  or  place  in  relation  to  wlndi 
provision  hath  heretofore   ben 
made  by  any  act  or  acts  of  ps^ 
liament,  or  by  any  diarter  or 
charters  for  the  appointment  of 
pilots,  or  who  shall  employ  wy 
person  as  a  pilot,  or  who  rinK 
act  himself  as  such^  fnr  the  eott- 
duct  of  Ins  sldp  or  vessel,  la  toy 


^ 
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lat  the  master  of  a  ship  not  anchoring  within  the  Uttita 
port  for  which  pilots  are  appointed,  who  shall  a^ 
If  as  pilot  so  long  as  a  qualified  pilot  shall  not  offer 
itice,  shall  not  be  liable  to  the  penalties  imposed  by 
t*  That,  however,  cannot  apply  to  this  case,  and 
fendant  was,  under  the  circumstances,  clearly  lia» 
the  -peaalty  imposed  under  the  34th  section  of  the 

Serjeant  Bosanquei  for  the  defendant, — ^It  must  be 
ed,  that  the  Cinque  Port  pilot  might  have  conduct- 
r  nhip  from  Standgate  creek  to  London,  according  to 
ovisions  of  the  act ;  but  the  7Viitt/y-house  pilot,  who 
on  board  from  Sheemess,  was  also  qualified  to  con- 
ker to  her  place  of  destination ;  and  the  charges  of 
e  were  considerably  less  than  the  other.  Although 
Dque  Port  pilot  having  once  come  on  board,  could 
re  quitted  the  vessel  at  Standgate  creek,  without  the 
it  of  the  owners  or  captain;  yet  it  seems  to  be  quite 
hat  he  might  have  left  her  on  obtaining  such  con- 

The  brig  had  a  signal  flying  for  a  TVmt/j^house  pilot 
efi>re  the  Cinque  Port  pilot  quitted  her,  and  which 
Bed  until  the  THittfy-house  pilot  came  on  board ; 
te  defendant  merely  sailed  out  of  the  creek  and  drop- 
9wn  about  a  mile  within  the  port  of  Rochester^  he 

lere  and  so  long  as  a  duly  spect  of  such  auistance  given 
d  pilot  shall  not  offer  as-  during  the  distress  of  such  ship 
fy  or  make  a  signal  for  that  or  vessel,  or  in  consequence  there- 
5." — Provided  also,  that  of,  or  under  any  circumstances 
;  diall  not  extend  or  be  which  shall  have  rendered  it  ne- 
led  to  extend  to  hinder  any  cessary  for  such  master  to  avail 
(  firom  assisting  any  ship  himself  of  the  best  assistance 
«1  in  distress,  at  any  time  which  at  the  time  could  be  pro- 
c^  nor  shall  subject  such  cured ;  any  thing  in  the  act  Con- 
or any  master  of  any  ship  tained  to  the  contrary  thereof,  in 
fl  eaaploying  such  persons  anywise  notwithstanding, 
peaalties'of  the  act,  in  re- 
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,j^^  bating  bee^n  ordeied  by  the  proper  oflteer  to  quit  the 
Tborntoit  creeky  the  quarantine  havuig  expired,  but  he  manifested  no 
BwLMMn,  intention  to  proceed  to  London  without  a  pilot;  and  hit 
merely  dropping  down  within  the  port  of  Moehesierf  bringi 
htn  expresdy  within  the  proviaions  of  the  SSd  sectiMi  d 
the  statute,  as  he  might  merely  have  dropped  divwa  tut 
the  purpose  of  getting  a  mooring,  untfl  a  THtta^MunMi 
pilot  should  have  come  on  board  from  Sheemess;  andapQsl 
actually  came  out  of  Sheemess,  met  the  plaintiff  in  his  boat 
about  halfway  between  the  vessel  and  Sheemess,  and  fro- 
ceeded  with  her  to  Oravesend.  The  43d  section  exprenty 
shews,  that  a  pilot  may  quit  a  vessel  at  Standgaie  cMk 
with  the  consent  of  the  captain,  and  he  here  was  expren^ 
ly  required  by  the  defendant  to  do  so. 

Mr.  Serjeant  Taddg  in  reply,  wa$  stopped  by  theC^iirtn 

Lord  Chief  Justice  BisT^--The  question  in  thjs  cm 
arises  on  the  statute  5S  Oeo.  3,  c*  39  (a),  which  is  ai|»oit 
important  act,  as  it  regards  the  advancement  of  tbff.^^fi*' 
gsition  and  commetce  of  the  country,  as  well  ba  the  pfple^ 
tion  of  property  and  the  Uvea  of  the  crews  who  are  eagiig^ 
ed  in  such  navigation.  The  rights  and  duties  of  (b^. 
Cinque  Port  and  7Hrt»/y*hou8e  pilots  have  been  msfM 
out  by  the  Sd  section  of  the  statute,  the  former  being  li" 
censed  to  conduct  ships  from  the  westward  to  London^  and 
tfie  latter  from  Orferdness  and  the  northward.  Here  it  ^ 
pears  that  the  defendant's  vessel  came  from  the  westwwiir 
and  was  piloted  into  Standgate  creek  by  a  Cinque  Port  ft* 
lot,  where  she  was  detained  until  she  had  performed  qtvir 
ratttine.  That  the  pilot  contiimed  on  board  and  acted  H 
such  until  the  day  of  her  discharge.  When,  howevei^  liN 
defendant  was  about  to  start  from  Standgate  to  proce^  M 
JLoBodim^  be  made  a  signal  for  another  pilot,  and  ordef04 
the  Cinque  Port  pilot  out  of  the  ship,  althoiighbe  ageiai 

(a)  This  statute  is  now  repealed  by  the  6  Geo.  4,  c.  lSi5. 
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to  take  diurge  oi  hear,  and  could  hare  conducted  her  to 
Lombm,  if  be  had  been  pemiitted  to  do  bo.    If  there  had 
been  a  THmly-hottte  pilot  then  cm  board,  it  would  have 
heeaa  a  diflferent  question,  as  the  captain  might  have  put 
die  veatd  under  his  charge,  aa  she  was  then  beyond  the 
limita  of  the  Cinque  Port  pilots.    But  no  2Vt»dy-house 
pilot  cmmek    The  eaptam,  thetthre,  had  a  right  to  r^taio 
the  Cfaiqae  Port  pilot,  and,  in  point  of  factf  ought  to  have 
done  so,  there  being  no  other  pilot  on  board ;  instead  of 
wlMeh,  he  dismissed  him,  and  took  it  upon  himself  to  con- 
duet  the  vessel  out  of  Siandgaie  creek*    It  does  not  ap« 
pear  what:  the  extent  of  that  creek  is,  but  he  dropped 
dcnm  Ae  port  of  Hoekester,  and  proceeded  towards  Xeii* 
cfofs  fiir  the  distance  of  a  mile;  and  the  question  ia,  whe* 
tber  be  thereby  took  the  pilotage  upon  himself,  or,  in 
oCher  terms,  whether  be  has  commited  m  offence  widun 
tiie  844b  section  of  the  act,  or  falls  within  the  ezcq>tion 
ooDtdned  in  the  SSdf  I  am  of  opinion  that  he  has  con^ 
mftted  an  offence  wiiUn  the  84th  section,  and  that  he  ia 
not  vriChtn  the  exception  of  or  protected  by  the  92d.    This 
ie  certainly  a  most  important  question,  as  far  as  it  regards 
the  owners  of  ships,  but  it  is  of  far  higher  importance  to 
^mderwi  iters,  who  insure  against  the  various  perils  wlucb 
laugr  be&l  vessels  in  passing  up  and  down  the  river  Thorns, 
amd  tbey  have  a  right  to  expect  tiiat  every  ship  shall  have 
tlie  benefit  and  assistance  of  experienced  persons  having 
ai  locaf  knowledge  of  the  navigation  during  every  part  of 
the  Toyage;  and  the  S4th  section  of  the  statute  enacts, 
that  ''every  master  of  a  ship  who  shall  condnne  to  act 
himself  as  pilot,  or  who  shaH  continue  any  nidicensed  p^- 
lot,  or  any  ficensed  person,  actmg  out  of  the  limita  far 
whfeh  he  is  qualified  as  a  jnlot,  after  any  pilot  lieensed  to 
act  within  the  limits  in  which  such  ship  shall  then  actuals 
ly  be,   sbril  have  ofibred  to   take  charge  of  the  ship^ 
sfaalF  forfeit  for  every  such  offence  a  sum  not  exceeds 
ing  001.,  nor  less  than  SO/."    Here,  the  de&ndant,  as  maa- 
ter  of  the  brig  in  question,  took  upon  himself  to  act  with- 


tilt 
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^^ 


out  a  pilot,  and  within  th^  limits  for  which  a  perscm  wa^ 
Tsbkidrioa     qualified  to  act  as  such,  for  the  space  of  one  milei  and  in 
BoitjLkii.      the  course  of  the  voyage  towards  London,    He  is,  dieie* 
fore,  within  the  immediate  words  of  the  act,  and  the  mis- 
cbiejf  mtended  to  be  guarded  against  by  it;  because,  if  he 
might  go  one  mile  in  search  of  a  pilot,  there  is  nothing  to 
prohibit  him  from  extending  it  to  ten  or  twenty;  but,  as  I 
have  before  observed,  the  object  of  the  act  was  to  protect 
underwriters  rather  than  the  owners  of  ships,  as  the  I|Uter 
are  indemnified  by  the  former.     It  has  been  said,  how- 
ever, that  the  defendant  falls  within  the  exception  of  the 
SSd  section,  which  authorises  a  master  to  remove  a  ves^ 
witliout  a  pilot,  in  port,  for  the  purpose  of  entering  into  or 
going  out  of  dock,  or  for  changing  her  moorings;  but  that 
will  not  justify  him  in  proceeding  a  mile  in  the  course  of 
his  voyage,  and  a  change  of  mooring  can  only  extend  from  ^ 
one  pier  to  another,  or  from  mooring  to  mooring,  whidua 
may  be  done  with  safety  under  the  superintendance^tf  the^ 
master;  and  in  such  a  case,  it  would  not  even  be  necessai]^ 
for  him  to  be  on  board.    Here,  however,  what  the  defend^ 
ant  has  done,  does  not  appear  to  me  to  fall  within  that  e 
ception,  and  he  is  consequently  liable  to  the  penalty  i 
posed  by  the  34th  section.    It  may  be  said,  that  this  is 
hard  case  upon  the  defendant,  but  we  must  take  the 
as  we  find  it.     The  contest,  in  point  of  fact,  is  betw< 
two  classes  of  pilots,  who  are  as  hostile  to  one  another 
two  cotmtries  in  open  war.    This,  however,  it  is  imma:^^ 
rial  to  consider,  for,  looking  at  the  words  and  spirit  of  tike 
act,  the  attention  due  to  the  owners  of  vessels,  and  more 
particularly  to  underwriters,  and  the  protection  of  the  creiv 
navigating  them,  they  aU  require  that  the  captain  or  mas- 
ter of  a  ship  should  not  navigate  her  himself,  or  prooeid 
on  his  voyage  until  he  has  a  pilot  on  board ;  and  having 
one,  he  ought  not  to  discharge  him  until  he  has  obtained 
another,    equally  skilful  and  competent  to  condacl  the 
vessel  to  her  place  of  destination.     Here,  however,  the  de- 
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fimdant  proceeded  on  the  voyage  for  the  distance  of  on^  la^^ 

wmSie  without  any  pilot  on  boardi  and  I  am  therefore  of  ^uo9i^ti^ 

o|Miiion  that  the  Tcrdict  taken  for  the  plaintiff  must  stand.  BouUiiai 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  concur- 

Judgment  for  the  plaintiff. 


Briscoe  v.  Stephens*  JmSixhI 

n  HIS  was  an  action  of  ossumpiiL    The  declaration  con-      Where  a  pics 
tained  counts  for  goods  sold  and  delivered,  and  a  quoH"  ^  ImmtHt  frr 


mmlebani,  and  the  usual  money  counts. — ^The  defend-  SSSwedfittSd 

'ant  jAeaded,  Jirsi,  the  general  issue;  and  seeoncfi^,  that  that  the  pieiaiur 

liie  plaintiff  had  theretofore  impleaded  the  defendant  ip  defendut  in  «i 

a  Court  of  record  at  Ludlow^  in  the  county  of  Salap^  tort» ^SST* 


ibr  the  same  identical  causes  of  action  as  in  the  declara-  caoaet  of  actioa 

in  thededen^ 

tion  mentioned ;  and  that  such  proceedings  were  thereup-  tion  mentkned, 
on  had  in  the  said  Court ;  that  the  defendant  afterwards,  ip  i^odukt : 


mritf  on  &c.  by  the  consideration  and  judgment  of  the  said  ^^{I^ij^^ 
Cofvurt,  recovered  against  the  plaintiff       /.  for  his  costs  Judsmentof 
and  damages,  whereof  the  plaintiff  was  convicted;  and  thatiuch  jodf- 
^tbat  such  judgment  still  remained  in  full  force  and  effect,  |^^  iJ^ 
iBid  not  in  the  least  reversed,  satisfied,  or  made  void.    The  *f^J  tndAe 

plea  prooecd- 

'Wkflie  of  the  declaration  in  the  Court  below  was  set  out  edtoietoutthe 

m  the  plea: — and  the  first  count  stated,  that  the  defendant,  ^i^  conrtbeiow, 

:^m  the  Ist  January,  1822,  at  Ludlow,  in  the  county  of  ^^^^^^ 

Sahp,  and  within  the  jurisdiction  of  that  Court,  was  in-  the  goodf  were 

•old,  or  that  tlie 

debted  to  the  plaintiff  for  goods  sold  and  delivered  to  the  consideration 
defendant  and  at  his  request.    And  that  being  so  indebted,  i^  wKSn  ^ 
'he,  the  defendant,  in  consideration  thereof,  afterwards,  to  J,?™^^  ^  . 

'  '  '         that  Courti  and 

'*'  >  the  plaintiff  fai 

his  replication 

'lAttged,  that  hotii  he  andthe  deiebdant,  at  tha  time  of  leTying  the  plaint  ia  the  Court  below  and 

Jlie  Inlli^  .ot»taining  judgment,  resided  out  of  the  jurisdiction  of  that  Court,  and  that  the  cause  of 

actioa  arose  out  ofsuch  Jurisdiction : — Held,  ktA  tperial  dbitmner,  that  the  ft«plkation  was  saflldent, 

fli  tin  gronnd,  tbid  the  pn^ceedings  in  the  Court  below  wene  conm  nomjudiee,  and  altogether  roid. 
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fffU,  6ti,  &c.  At  Salop  aforesaid,  and  within  the  jurisdiedo 
of  that  Court,  undertook  and  promised  the  plaintiff  to  paj 
but  it  omitted  to  state  that  the  goods  were  sold,  or  Af 
the  consideration  for  the  promise  arose  within  the  jurii 
diction  of  that  Court.  There  were  other  counts  in  th 
Court  below,  as  in  the  present  suit,  on  a  quantum  vali 
bant,  and  the  common  money  counts ;  all  of  which  omitte 
to  state  that  the  goods  were  sold,  or  monies  advanced  o 
paid  within  the  jurisdiction  of  the  inferior  Court.  Th 
defendant  in  the  Court  below  pleaded  non  assumpsit ,  upoi 
which  issue  was  joined ;  and  the  Jury  found  that  he  dfa 
not  undertake  or  promise  in  manner  and  form  as  At 
plaintiff  had  complained  against  him. 

The  plaintiff,  ailer  protesting  that  the  second  plea  in  Ai 
cause  was  wholly  insufficient  in  law,  nevertheless,  by  wm^ 
of  replication  in  this  behalf  said,  that  at  the  time  he  leviM 
his  plaint  in  the  Court  at  Ludlow,  and  from  dience  unii 
and  at  the  time  judgment  was  obtained  by  the  defendant  il 
that  plaint,  both  the  plaintiff  and  defendant  were  leaidiqi 
without  the  jurisdiction  of  that  Coiurt,  and  that  the  canei 
of  action  in  the  declaration  mentioned,  arose  out  of  ill 
jurisdiction ;  and  that  the  Court  of  record,  at  JaMmo 
had  not,  at  the  time  of  levying  the  plaint,  or  at  any  timi 
afterwards,  any  jurisdiction  over  the  causes  of  action  h 
the  above  declaration  mentioned. 

To  this  replication  the  defendant  demurred  spedaHg 
and  assigned  for  causes,  that  it  appeared  from  the  recop 
and  proceedings  in  this  cause,  that  the  issue  in  the  Cottri 
of  record  at  Xtic{/otif,  was  not  upon  the  fact,  whether^ 
the  time  of  levying  the  plaint,  and  from  thence  untiLtlO 
time  of  giving  judgment,  the  plaintiff  and  defendttfli 
were,  or  either  of  them  was  living  within  the  jurisdictkn 
of  that  Court,  but  was  whether  the  defendant  promises 
in  manner  and  form  as  the  plaintiff  had  complained  against 
him;  that  it  did  not  appear,  nor  could  it  be  collected 
from  the  record  or  proceedings  in  the  Court  at  Lndh^t 


•-     »• 
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that  jadgBient  was  given  upcnit  fi>r,  or  by  reason  of  tlMi 

jBmrtieB,  or  either  of  theniy  not  residing  widiin  the  jurisdie* 

tkm  of  that  Court ;  but  that,  on  the  contrary,  it  appeared 

the  record  that  the  judgment  was  given  upon  the  find* 

of  Che  Jury  who  tried  the  issue,  as  to  whether  the 

d^fioidant  had  promised  as  the  plaintiff  had  comphtined 

against  him,  and  who  found  that  the  defendant  had  not 

ao  promised,  and  that  the  plaintiff  had  not  denied  that 

tbe  promises  and  causes  of  action  in  the  declaration  in 

this  count  mentioned,  and  those  mentioned  in  the  decUu?** 

ntjguk  in  the  Court  at  Ludhw  were  the  same : — ^And  ahKi 

thsit  tlie  plaintiff,  by  his  replication,  had  averred  against 

ft-  vecord  to  which  he  was  a  party,  viz.  that  the  judgment  in 

^ha  Cwrt  at  JLudlow  was  given  upon  other  grounds  than 

those  whidi  appear  upon  the  record.    And  also,  that  it 

ftppaaied  by  the  record,  that  the  plaintiff  himself  levied 

tha  phintf  and  thereby  assumed  that  he  and  the  defends 

*>U  ytf0t%  withia  the  jurisdiction  of  the  Court  at  iMdkmi 

*>id  that  it  did  not  appear  by  the  record,  that  the  defend^ 

*>it  deaied  the  jurisdiction  of  that  Court    And  also,  that 

tba  rejdicatum  did  not  state  that  the  judgment  in  the 

(^urtat  Ludlow  had  been  reversed ;  but  that  on  the  con- 

t<^Vf I  it  was  stated  in  the  plea,  and  not  denied  in  the  repU- 

^^linp,  that  it  still  remained  in  full  force,  and  not  in  any 

^^^ipeot  reversed,  satisfied,  or  made  void.    The  plaintiff 

'^^md  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser-* 
<t^tat  Peake  in  support  of  the  demurrer,  having  premisedj 
^l^st  js  the  plaintiff  had  resorted  to  the  inferior  Court  in 
^^laflEBt  instance,  and  the  Jury  had  decided  against  him 
^^Here  aa  the  merits,  he  was  now  estopped  from  denying  its 


The  Court  called  on  Mr.  Serjeant  Wilde  to  support  the 
^plication.    Although  the  plaintiff  might  at  first  have 
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his  course  by  bringing  his  acticm  in  the  CSoiyt  be^ 
low^  yet  he  is  not  thereby  estopped  or  prevented  bam 
having  recourse  to  a  superior  Court  which  has  a  coupe* 
tent  jurisdiction.    In  the  case  of  a  simple  contract  debt, 
the  creditor  may  lay  his  venue  and  sue  his  debtor  wheijp- 
ever  he  pleases.  And  the  plaintiff  in  his  declaratioii  in  the 
Court  below^  did  not  state  that  the  goods  in  question  .W9e 
sold)  or  that  the  debt  was  contracted  within  the  jurisdic- 
tion of  that  Court.     And  it  b  admitted  by  the  demuner^ 
that  that  Court  had  no  jurisdiction^  as  the  plaintiff  aver- 
red in  his  replication,  that  neither  he  nor  the  defimdant 
resided  within  its  jurisdiction,  and  that  the  causes  of  ac- 
tion arose  out  of  it.    So,  the  record  below  shewed  that, 
that  Court  had  no  jurisdiction,  as  the  plaintiff  mere^  stat-« 
ed  in  hb  declaration,  that  the  defendant  was  indebted 
him  within  the  jurisdiction,  without  alleging  that  the  gopdci.^^ 
were  sold,  or  that  the  causes  of  action  or  consideration 
any  of  the  promises  arose  within  it«    Even,  therefore, 
the  plaintiff  had  obtained  judgment  in  the  inferior 
it  could  not  have  availed  him.     And  Mr.  Serjeant 
Hams  in  a  note  to  Peacock  v.  Bell  {a)  states,  that  ** 
bring  an  action  in  an  inferior  Court,  where  the  cause     «/ 
action  did  not  arise  within  its  jurisdiction,  and  the  penMxi 
or  goods  of  the  defendant  are  taken  in  execution  under 
its  process,  though  the  Judge  and  officers  of  the  Court  mn 
excused,  if  it  had  jurisdiction  over  the  cause,  yettheplaiii- 
tiff  in  the  action  is  considered  as  a  trespasser.      And  tbe 
case  of  The  King  v.  Danser  (6),  is  cited  in  support  of 
that  position ;  and  in  pleading  the  proceedings  of  an  infe- 
rior jurisdiction,  every  thing  must  be  intended  to  beiritb- 
out  it,  which  is  not  expressly  alleged  or  shewn  to  be  widn 
in  it;  and  if  this  be  so,  the  defendant  cannot  be  entidfid 
to  judgment  on  his  plea,  for  unless  the  causes  of  aetki^ 
were  stated  by  the  plaintiff  in  his  declaration  to  be  withir 

(•)  1  Wms.  Saund.  4th  edit.  74  (a),  n.  (1).  (6)  6  Term  Rq^9 
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Iftd  jMriMletfeu/  it  AiiMr  be  tttk^ri  to  be  out  ofit;  ahd  b^te     -J^^ 

itikhb  ^he^  stated,  either  in  die  fyroceedihga  in  the  Court       Briscob 

tw3cHr,  or  the  record  in  this  action^  that  the  goodef  weite  d6ld      stepheiis. 

'^  fleK'tieb^  within  the  jurisdiction  of  the  Court  at*  £€Mf/o^. 

It  ia'qiiite  dear,  that  the  consideration  fi>r  Ae  prbmiset  as 

'WeD'  U'tiie  promise  itself,  must  be  alleged  to  have  arisen 

'%Hfafitt*(ihe  jurisdiction,  according  to  the  cases  of  TV'evbr 

¥i'fFhll{d),  and  Peadtek  y.  Bell (b).    And  Mi^.Seqeant 

^WillSafka  there  lays  it  down  as  a  rule,  that  *'  in  actions 

SsB'fnJbriblr  Courts,  it  is  necessary  that  erei^part  of  that 

'■#l»idi  is  the 'gist  and  substance  of  the  action,  should  ap- 

pe&tto  be  Withih  their  jurisdiction;  and,  therefore,  the 

*<ebmthfercKfoft  of  the  promise  must  be  laid  in  the  decla- 

xiBitioii  withiii  the  jurisdiction;  and  the  omission  of  it  is  er- 

TOT,  eirten  after'  verdict:*'  and  a  number  of  authorities  are 

'  MfiarrM  to  in  support  of  that  position.    A  party  who  fidls 

%q  obtain  jdstice  in  consequence  of  the  incompetency  of  an 

inferior  Court  to  grant  it  him  on  account  of  a  want  of  juris- 

dUcCion,  is  not  thereby  deprived  of  all  remedy,  or  precluded 

fitran'  applying  to  another  Court  that  has  a  competent  juris- 

'  diction :  and  here  it  does  not  even  appear  on  the  face  of  the 

Tecord,  that  the  judgment  of  the  Court  below  was  given 

on  the  merits;  and  the  finding  of  the  Jury  must  be  taken 

to   apply  only  to  a  promise  made  within  the  jurisdiction 

of  diat  Court.     Although  in  Outram  v.  Morewood  (c)  it 

ins  determined,  that  if  a  verdict  be  found,  or  judgment 

given,. on  any  fact  distinctly  put  in  issue,  such  verdict  or 

judgment  may  be  pleaded  by  way  of  estoppel  in  another 

action  between  the  same  parties  in  respect  of  the  same 

Ikct)  yet  it  will  not  be  conclusive  to  bar  other  actions,  or 

j^clufde  Another  of  a  like  nature,  unless  the  point  be  di- 

risctiy  raised ;  and  here,  the  verdict  and  judgment  in  the 

Court  below  might  apply  to  a  subject  matter,  over  which 

(«)  1  Term  Rep.  151.  {b)  1  Wms.  Saund.  74,  n.  (I). 

(c)  3  East,  346. 
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2^j^  that  Court  had  no  juriadictioii;  a&d  it  theiellMNi  euiioC 
be  pleads  in  bar  to  this  action.  The  oaae  tj€  MU»  t. 
MorrU  («)  ii  expressly  in  point  to  shew^  that  a  judgneal 
in  ah  inferior  Court  <m  a  matter  arising  out  of  its  juriH 
dictioni  is  altogether  yoid,  and  cannot  be  execnted.  If 
SO)  it  cannot  be  pleaded  in  bar  to  an  action  in  «  snperior 
Courti  or,  at  all  eyents,  does  not  opefate  as  an  eetoppd 
to  the  party  against  whom  it  was  given. 

Bfr.  Serjeant  Peahe  in  reply. — It  must  be  admitted^  dutt 
the  declaration  in  the  Court  below  was  defective,  as  il 
ftik  within  the  authority  of  Tretor  t.  APoff,  and  Would 
have  been  bad  on  demurrer.  But  while  the  judgaienl  in 
the  Court  below  rmnains  unreversed,  it  is  binding  on  all 
parties.  It  is  true  that  this  Courtwill  not  intend  Aat  the 
consideration  was  proved  at  the  trial  to  have  been  within 
die  jurisdiction,  and  none  of  the  statutes  of  jeo&i 
to  it  $  yet  it  must  be  taken  that  the  defendant  recover- 
ed  on  the  merits,  as  all  matters  to  the  jurisdiction  most 
specially  pleaded ;  but  as  the  defendant  merely  pleaded 
general  issue,  on  which  bsue  was  joined,  it  went -ID 
substance  of  the  plaintiff's  demand  or  complaint,  which 
negatived  by  the  Jury,  and  they  found  dieir  verdict 
cordingly.  In  T%b  King  v.  Diuuer,  the  judgment  w 
altogether  irregular,  and,  therefore,  tlie  Court  refiiaed 
enforce  it: — and  in  Mioo  v.  Morrii^  the  want  of  j 
tion  appeared  expressly  upon  the  fiu^  of  the  record. 

Cur.  adv.  vuH^ 

Lord  Chief  Justice  Best  now  delivered  the  judgmsot 
of  the  Court,  and  after  stating  the  pleadings,  and  obser^ 
ing  that  the  defendant,  by  pleading  the  general  issue  is 
the  Court  below,  had  put  the  merits  in  issue;  and  thstif 
the  present  replication  were  bad,  the  demurrer  did  not  ad- 

(a)  3  Lev.  234. 
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it  the  fiidi  therein  stated,  pfooeeded  at  follows :— It  ap-  JJMM 
srad  to  lit  at  fint  to  be  rather  extraordinary,  that  the 
Miiff  ahould  apfwoach  thk  Court  after  his  oause  had 
Ml  txied  on  the  merits  in  an  inferior  one,  and  we  riiust 
ke  it  fiw  granted  tiial  that  Court  aeted  rightly,  and  that 
•  verdict  was  fannd  against  the  plamtiflPon  the  merits. 
in  A  stmig  Ihaig  to  lay,  where  both  a  plaintiff  and 
itaidant  have  admitted  the  jurisdiction  of  an  inferior 
mrly  diat  the  former,  after  judgment  againat  him,  should 
■M  fivward  and  assert  that  it  was  yoid,  as  being  eorism 
is/M&tf,  and  bring  another  action  finr  the  same  oause. 
Bi  if  die  replication  be  good,  and  the  fiicts  therein  stat- 
L  trwe,  (and  we  must  take  them  to  be  so,  unless  the 
ntnay  be  shewn),  it  is  quite  clear  diat  the  Court  below 
id  Be  jvrisdiedon,  as  the  plaintiff  has  not  only  ivrerred 
wM  Miither  he  nor  the  defendant  resided  widiin  the  jn* 
dmdon,  but  also,  that  none  of  the  causes  of  action  ac- 
and  within  it,  both  of  which  circumstances  were  neces- 
rf  to  confer  a  jurisdiction.  Tbete  are  a  number  of  au- 
onitieB  to  shew  that  it  is  necessary  to  state  in  a  declare- 
m  is  an  inferior  Court,  not  only  that  the  df  fendairt  was 
within  its  jurisdicdon,  but  that  the  goods,  (if  the 
ion  be  for  goods  sold  and  delivered),  were  sold 
dbm  it.  An  implied  promise  by  the  defendant  arising 
ma  m  moral  obligation  to  pay,  is  not  sufllcient,  but  the 
moderation  for  the  promise  must  be  laid  to  have  been 
thin  die  jurisdicdon.  We  were  at  first  inclined  to  think, 
nt  die  plaintiff  could  not  come  here  and  take  advantage 
faia  own  omission ;  but  on  looking  at  the  cases,  we  find 
impoBsibte  to  get  over  diem.  That  of  MUio  v.  Jibr- 
I  (si),  was  an  action  of  ««5timpst/  brought  in  London  for 
tpaaturing  a  horse  in  Bs$ex;  the  defendant  pleaded  in 
w,  a  fermer  action  brought  in  the  Sherifi^'s  Court  in  Lmu  . 
m  foit  the  same  depasturing,  and  judgment  there  for  the 

(a)  3  Lev.  234. 
E  E  2 
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'jyt-       defendant:  the  plaintiff  replied,  that  the  cause  cf  action 
BRttcoB       arose  in  Essex,  out  of  the  jurisdiction  of  the  Sheriff*! 

STBPaBifs.      Court;    to  which  the    defendant   demurred  generally* 
Th6  pleadings  here  are  the  same,  the  only  distinction  be- 
ing, that  there  it  appeared  on  the  &ce  of  the  declaration, 
that  the  horse  was  depastured  in  Essex;  and,  tiierefore, 
the  Court  above  saw  by  the  record,  that  the  inferior  Court 
had  no  jurisdiction,  and  held  that  the  plea  in  bar  was  ill, 
on  the  ground,  that  if  the  Sheriff's  Court  in  London  held 
plea  of  a  matter  out  of  their  jurisdiction,  their  judgment 
was  void,  and  could  not  be  executed.     But  Mr.  Justice 
Charlton  said,  "  if  the  judgment  in  London  had  been  giv- 
en for  the  plaintiff,  it  would  have  been  a  bar  hcsre^ 
cause  he  had  recovered,  and  had  a  judgment  for 
That  appears  to  us  to  be  a  sound  and  material  distinction* 
but  here  it  must  be  observed,  that  judgment  waa  gi^ 
en  for  the  defendant;  and  it  was  not  stated  in  the 
tion  in  the  Court  below,  that  the  goods  were 
or  that  the  consideration  for  the  promise  arose  within 
jurisdiction  of  that  Court.     But  the  case  of  Frmmfian 
Pettis  (a),  appears  to  us  to  be  undistinguishable  from 
present,  where,  to  an  action  of  €LssumpsU,  the  defiendaraait 
pleaded  two  several  attachments  of  the  money  in  Lond^mm, 
viz.  one  for  part  of  the  money  due  to  himself  upon  an  o^l. 
ligation,  and  the  other  for  the  residue  upon  an  obligatScis 
to  a  stranger;   and  jthe  plaintiff  replied,  that  the  two  «e> 
veral  obligations,  upon  which  the  attachments  were  made, 
were  made  without  the  jurisdiction  of  the  Court  of 
don.    The  defendant  rejoined,  that  the  obligation  to 
self  was  made  within    the    jurisdiction  of  that   Court, 
The  plaintiff  demurred,  and  upon  argtunent,  and  after  con-, 
sideration,  it  was  adjudged  for  him. — There,  it  did  not  ap- 
pear on  the  face  of  the  pleadings  in  the  Court  below,  that 
the  cause  of  action  arose  out  of  its  jurisdiction;  but  as  it 

(a)  3  Lev.  23. 
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id  in  the  Court  above,  they  said,  '' judgmsnt  there  given       y^SStm 

r  a  thing  out  of  their  jurisdiction  is  absolutely  void,  and 

Ivantage  may  be  taken  thereof  in  pleading,  without  re- 

sraal  by  writ  of  error.**    The  case  of  Jdney  v.  Vernon  (a) 

spears  to  be  still  stronger,  where  it  was  not  shewn  in  a 

lea  of  a  judgment  in  an  inferior  Court,  that  the  cause  of 

stion  arose  within  the  jurisdiction,  yet  the  Court  above 

^Id,  that  the  judgment  was  coram  nan  judice^  and  void ; 

id  they  said,  *'  it  is  true  in  the  declaration  set  forth  in 

le  plea  here,  it  is  said  to  be  infra  Jurisdictionem  curitB^ 

it  that  is  not  sufficient,  for  that  is  traversable ;  but  the 

atter  in  the  declaration  there  is  not  traversable  here,  but 

(ily  that  which  is  alleged  in  the  plea  here.^    That  ap- 

ean  to  us  to  be  an  authority  to  which  jire  are  bound  to 

ield.     And  in  Rollers  Abridgmeni  (A)  it  was  adjudged  in 

Test  of  judgment,  after  verdict  for  the  plaintiff,  in  an  ac- 

yn  upon  the  case  in  the  Court  of  Kingfs  Bench,  against 

I  officer  of  an  inferior  Court  for  an  escape,  that  if  the 

aintiff  declare  that  he  brought  an  action  against  •/•  4$!.  in 

te  said  inferior  Court,  (as  in  Kingston-upon-Hull),  upon 

I  dbligation  made  at  Halifax  in  the  county  of  York,  and 

1C9I  not  allege  Halt/ax  to  be  within  the  jurisdiction  of 

le  said  inferior  Court ;  and  that  upon  this,  judgment  was 

veOy  and  execution  granted  against  t/.  S,,  and  the  de* 

ndant  took  him  in  execution  and  suffered  hun  to  escape, 

herefore  the  plaintiff  brought  this  action : — this  declara- 

XI 18  not  sufficient  to  charge  the  defendant,  because  it 

lea  not  allege  that  the  obligation  was  made  within  the 

riadiction  of  the  Court,  for  though  the  action  be  transi- 

iry,  yet  as  it  is  an  inferior  Court  which  has  a  limited  ju- 

idiction  of  things  arising  within  the  jurisdiction,  the  pro* 

ediBgs  there  were  coram  non  judice,  and  all  utterly 

lidj  of  which  the  officer  shall  take-  advantage  in  this  ac- 

m  upon  the  escape. — The  expression  of  the  Court  there 

(a)  3  Lev.  243.  (6)  Vol  1,  tit.  Escape,  (F)  pL  3. 
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18  extremely  sttxmg,  and  does  not  only  kflftet  tliO  orfgtad 
parties^  but  goes  to  shew,  tiiat  all  the  proceedings  in  nt- 
teriy  YfAd  to  all  intents  and  purposes  wliAteter.  Atid  here, 
as  the  replication  appears  to  be  good  upon  the  fkoe  ^it^ 
and  as  we  must  presume  that  the  facts  therein  staled  are 
true«  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (<i^ 

(a)  See  Dunn  v.  Crumps  7  B.  Moorei  137* 


ThuTidajf, 
Jufy   lit. 


Whertthe 
tberiff  took  a 
bail-bond  exe- 
cuted by  one 
aurety  only,  and 
the  [jaintiff  lost 
a  trial  at  the 
first  iitUngs  in 
the  Term  fol- 
lowing that  in 
which  the  writ 
was  returnable: 
—on  an  attach- 
ment regularly 
issued  against 
the  sheriff  for 
not  bringing  in 
the  body,  the 
Court  ordered 
the  bail-bond  as 
weU  as  the  at- 
tachment to 
stand  as  a  secu- 
rity.    The  loss 
of  a  trial  in 
Term,  means 
within  the  Term 
in  which  the 
writ  is  returna- 
ble. 


The  Kino  v.  The  Sheriffs  of  Londom^  in  a  cause  of^ 

Lacarus  v.  Tanner. 

AIr.  Serjeant  Law&s,  oik  a  tattnet  Aety  hi  this  Tem  elK 
tained  a  nde  nisi^  that  an  attachment  which  hud 
issued  agftinst  the  Shieiriffi  of  London^  for  not  btik^ing 
the  body  of  the  defendant  Thnner,  might  be  set  lunde 
payiAent  of  costs. 


Mr.  SerjeAnt  Vauffhan  no#  shewed  cauaoi  aMl  m 
ted  diat  the  attachment  had  been  negvilarly  is8iled»  and 
ptodtrced  an  affidavit,  which  stated  that  (he  baS-bond 
been  signed  and  executed  by  one  of  the  sureties  oidy, 
that  the  plaitftiff  had  lost  a  trial  at  the  first  sittings  in  tOEifr 
Term. 

Mr.  Seijeant  Lowes  in  support  of  the  rule,  insisM 
that  a  Sheriff,  although  he  might  insist  upon  two  suf^ 
ties,  yet,  if  he  thought  proper,  might  take  a  bail-bond  w& 
one  only,  according  to  the  authority  of  Bemirf(age*MeBBe[(ijt 
and  Ch/fton  ▼•  JFeh  (ft);  and  thAt  such  bond  wooUfc 
valid,  although  the  statute  S3  Heru  6,  c.  9,  mentions  8lfl^ 

'-^  10  Rep.  101  (a).    See  also      Archbold's  Practice,  K.  B.  2d  edit 
"•  '-^  n.6.  VoLI,  pa«e83. 
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IJQ0  in  the  pliind  number,  as  that  dause  was  introduced  j^^ 
fcr  the  benefit  of  the  Sherifft  and  aa  a  security  to  himself 
aloo^ — ^The  plaintiff,  under  the  circumstances,  had  not 
lost  a  tnal,  as  the  writ  was  issued  on  the  17th  Mt^  hat, 
letiiroable  in  fire  weeks  of  Easter,  which  was  on  the  ^3d, 
and  the  Term  ended  on  the  Slst  of  that  monthi  and  the 
declaration  was  not  delivered  until  the  Ist  of  June,  bo 
thai  it  la  quite  clear  that  the  plaintiff  could  not  have  pro- 
ceeded to  trial  in  the  course  of  the  last  Term.  Whether 
a  trial  has  been  lost  or  not,  depends  oo  the  question  whe- 
ther the  plaintiff  has  been  prevented  from  trying  his  cause 
and  obtaning  judgment  of  the  Term  in  which  the  writ  was 
ffrtnt— hie;  and  here,  as  the  defendant  has- surrendered 
and  IB  now  in  custody,  the  Court  will  order  the  attach- 
OMiit  to  be  set  aside,  as  the  loss  of  a  trial  at  the  first  sit- 
tings is  this  Term  was  umnateriaL  And-  in  PhiUipe  v. 
WMUhmdifi)  the  Court  stayed  proceedings  on  a  bail-bond 
BO  pagrment  of  costs,  where  the  defendant  had  surrender- 
ad,  buta  trial  had  been  lost ;  on  the  teims  of  the  bail-bond^s 
itandiDg  as  a  security :  and  there  is  no  reason  why  die 
mne  practice  should  not  prevail  in  the  case  of  an  attach- 
ment against  ihe  Sheriff. 

Lord  Chief  Justice  Best.  — As  the  Sheriff  has  taken  a 
baiUKmd,  with  odo  suiety  only,  he  has  not  done  his  duty, 
and  therefore  the  bond  must  stand  as  a  security.  The 
pradiee  has  been  long  settled,  that  the  loss  of  a  trial  in 
Term,  means  within  the  Term  in  which  the  writ  is  return- 
dbfa^  How  that  practice  originated,  or  whether  it  be 
wise  or  net,  it  is  not  now  material  for  us  to  consider. 
But  A9  the  Sheriff  is  in  cpntempt^  and  this  beii^  oxf,  ajp- 
pHfr^i^'i^  to  our  discretion,  the  bail-bond  must  stand  ,4s  a 
aecoDty^  and  although  he  would  not  be  liable  for  an 
esciqpe,  if  ttie  defendant  had  appeared  and  surrendered  at 

[«)  I  ChU.  Rep.  270.  and  tec  note  IiL  tW.     6ce  also  R^x  v.  Londm 

Skmffs,  Id.  857. 
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the  return  of  the  writ,  he  certainly  ought  to  have  taken  a 
bond  with  two  sureties.  It  may  be  said  that  the  plaintiff 
agreed  to  accept  it  as  a  security,  but  he  was  not  obliged  to 
rely  on  such  a  bond,  and  he  may  consequently  resort  to  the 
Sheriff.  If  a  sherifiTs  oflSicer  were  allowed  to  exerdae  his 
discretion  on  taking  a  bail-bond,  it  might  lead  to  the  most 
mischievous  consequences,  as  he  might  be  tempted  to 
receive  money  for  taking  one  surety  only,  instead  of  two. 


Mr.  Justice  Park. — The  main  point  is,  whether  the 
plaintiff  has  lost  a  trial  or  not ;  and  that  generally  depends 
on  the  question,  whether  a  party  is  deprived  of  trjring 
cause  and  obtaining  judgment  of  the  Term  in  which  thi 
writ  was  returnable ;  here,  however,  it  is  said  that  theplaiiK 
tiff  might  have  tried  the  cause  at  the .  first  sittings  in  diic 
Xenb.  But  in  the  case  of  The  King  v.  The  Sher^ 
Surrey  (a),  the  Coiurt  said,  that  it  was  incumbent  on 
plaintiff  to  shew  that  the  declaration  was  so  soon  d 
livered,  that  a  trial  could  have  been  had  within  the 
and  that  must  be  taken  to.  mean  the  Term  in 
wr^t  was  returnable.  Here,  however,  I  think,  that 
the  circumstances,  not  only  the  bail-bond,  but  the 
ment  also  should  stand  as  a  security. 


Mr.  Justice  Burrough  concurring,  the  rule  was     or? 
these  terms  made 

Absolute  {jiy^ 


(a)  5  Taunt  606. 

(Jb)  See  Jaques  v.  Campbell,  1 
Dow.  &  %1.  450.  Standen  v. 
BUkie,  13  Price,  114.  Tidd's 
Practice,  7th  Edit  Vol.  L  p.  326, 
339. 

•»♦  Mr.  Secondary  Griffith  ob- 
served, that  even  supposing 'a 
plaintiff  to  have  proceeded  in 
the  action  without  delay,  he  can* 
not  always  be  said  to  have  lost  a 


trial  in  this  Court,  eseqpt  in 
Easter  Term;  but  that  this  nntt 
depend  on  the  day  app<mitedftr 
the  last  sittings  at  Niri  PriMt,u 
nineteen  -  dear  days  in  the  Tetm 
must  elapse  before  the  dif  flf 
trial,  and  this  can  only  apjdy  to 
cases  where  the  defendant  lives 
within  forty  miles  of  LonMt 
and  is,  therefore,  only  entitled 
to  eight  days'  notice  of  trial. 
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I8S4. 

RuMSEY  v.  TuFFNELL,  Esquire*  j^'^i 

J  HIS  was  an  action  on  the  case,  and  brought  against  the    There  it  no 

defendant  as  late  Shmf£  oi  Essex,  for  an  aUeged  extor-  S^^wtTrf 

tion  in  executing  a  writ  oi  JUni  facias y  sued  out*  against  ^j^'Ji^ 

the  plaintiff;  and  for  which  he  sought  to  recover  as  the  in  that  year 

party  grieved,  under  the  statute  28  Elizabeth,  c.  4.    The  the  flnt  day  of 

declaration  statedi  that  by  a  certain  act  of  Parliament,  wWA^to- 

made  at  the  Parliament  of  the  Lady  EHxabeth,  late  Queen  menced  in  Ae 

"^  28th  year  of  her 

of  JSngland,  at  a  certain  session  thereof,  holden  at  West-  reign,  and  mutt 
9nin$ier,  in  the  county  of  Middlesex ^  and  begun  on  the  ^herefore,where 
99th  day  of  October,  in  the  twenty-ninth  year  of  her  reign,  ^t  ^J^J^Jj^ 
intitiiled,  "  An  Act  to  prevent  extortion  in  Sheriffs,  &c«  in  an  action 
in  cases  of  execution,"  it  was  (amongst  other  things)  en-  f^^tortion,un- 
mctoi,  diat  it  should  not  be  lawful  for  any  sheriff,  &c.  by  ^^\^';!^^ 
veason  or  colour  of  his  office,  to  have,  receive,  or  take  of  ^"**«"*I|^. 

xgtuBTtf  wbetiief 

auiy  person  for  the  serving  and  executing  of  any  extent  or  under  the  tta- 
^xeeaticii  upon  the  body,  lands,  goods,  or  chattels  of  «.  46,  •.  5, « ex- 
any  person,  more  or  other  consideration  or  recompense  5^'J|5f^iu^^ 
than  in  the  act  was  limited  and  appointed,  &c.  ftc."    The  the  eipences  of 

^  levying  f    But 

plaintiff  then    alleged  that  a  writ  of  non   omUtas  was  where  a  writ 
sued  out  of  the  Court  of  Exchequer  against  him,  in-  J^J^^^^S^*** 
dorsed  to  levy  78/.  8s.  6rf.  besides  interest  to  accrue  due  »"»»  ^^  ^^' 

''  est  to  accrue 

on  the  sum  of  73/.  S&  from  the  10th  day  o(  February,  fromagiren 
18SS ;  and  besides,  &c.  to  wit,  sheriffs  poundage,  qfiicer^s  gje't^c,  and 
fees,  and  expenses  of  levying ;  and  that  the  defendant,  as  JJon^aLt^hT" 
sheriff,  received  for  executing  that  writ  more  than  was  yo"^  J''**^' 

S^m     thenff  t 

limited  and  appointed  by  the  said  act,  &c.  poundage,  ofli- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  last  ^pen^  of" 

Spring  Assizes  for  the  county  of  Essex,  on  the  produc-  l^Tf^yl^d'un! 

tion  of  the  writ,  it  appeared  to  have  been  indorsed :  **  levy  der  a  mdeiieet: 

-,«,    «      ^,,       .1       .  ,  .  \,  —Held,  that  it 

78/..  &•  6a.  besides  mterest  to  accrue  due  on  the  sum  ot  waanoTanance, 
78t  3s.  from  the  10th  February,  1823,  and  besides,  Sfc.''  ^'^J^^^f 
and  the  warrant  to  the  officer  was  indorsed  in  like  manner;  surplusage. 
and  under  which  the  plaintiff's  goods  were  sold  by  auc- 
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2^^  tion,  at  his  own  request,  on  his  agreeing  to  pay  the  usual 
charges,  and  signing  a  written  authority  empowering  the 
officer  to  sell;  and  who,  after  the  sale,  made  the  foUowing 
deductions  or  charges : 

Iievy  fees,  three  joumies £Si    2    0 

Taking  an  inyentory 1     1    0 

Keeping  possession  fourteen  days     ••••290 

Sheriff's  poundage •••••    3    8    6 

Postage  and  expenses •••••    0    4    6 

£9    5    0 

The  Jury  havkig  found  a  verdict  for  the  plaintiffr"=9r, 
Mr*  Serjeant  Lawes^  in  the  last  Term,  obtained  a  rule 
that  it  might  be  set  aside,  and  a  nonsuit  entered,  tur 
due  judgment  might  be  arrested,  on  the  following 
FVrtf  ,  as  to  a  nonsuit,  that  there  was  a  fatal  Tarianee 
tween  the  indorsement  on  the  writ  and  warrant  prodiirm  mijjj 
hi  evidence,  and  the  indorsement  as  Mated  in  th6 
atkmi  as  the  common  law  as  weH  as  the  statute  -of 
bMy  only  autfaoriaed  aheriff'a  'Officers  to  levy  the  dei 
and  expenses  of  exeeutioa;  and  that  mieh  expenaea 
prised  only  the  costs  of  the  writ,  eheriff's  p nnnikj^eip. 
and  iifficer*s  fees,  but  not  tk^  expetues  of  Uwyings  ^k^mid 
aUhoogfa  a  similar  objection  was  raiaed  in  Sawige  r« 
SmiA  {a)f  as  weB  as  tiiat  there  was  a  variance  betweci  i< 
the  indcorsements  on  the  writ  and  warrant,  aad  iboie  /o 
stated  in  the  declaration ;  yet,  the  judgment  of  <iie  Comt 
was  ultimately  given  on  the  ground,  that  if  a  pltmiSSmk  Itt, 
Old  a  judgment  in  his  declaration,  lie  is  bound  to  provt  it;  f^  ^ 
and  although  the  statute  48  Oeo.  S,  c.  46j  «•  6,  enaqts 
that"^  in  every  action  in  which  a  plaiotiff  is  entided  to  levjT 
under  an  exeoution  against  the  goods  of  a  defendaRt,  Mck 
pkttntiff  may  also  levy  the  poundage,  fees,  andexpeBses       |  "-^t^ 

(a)  2  Sir  W.  BL  1 102. 

/ 
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of  the  execulioii,  lyrarand  nbore  the  som  recovered  by  the 
Judgment;*"  yet|  it  does  not  extend,  in  legal  construction,  to 
€>fRcer*8  fees,  or,  at  aU  events,  to  the  expensea  of  levying. 
Secondly^  it  is  quite  dear,  that  the  Judgment  must  be  ar* 
rested,  as  die  recital  of  the  statute  of  Btixaheth  was 
erroneously  set  out  in  the  declaration,  as  there  was  no 
session  of  Parliament,  which  commenced  on  the  89th  of 
October^  in  the  S9th  year  of  her  reign,  as  it  appears  from 
tile  Lords'  Joanial,  that  the  Ptaliament  met  and  sate  on 
that  day,  in  the  88th  year  of  her  re^,  and  was  adjourned 
to  Ae  29th;  and  ihglefietd's  case  {o),  and  Savage  r. 
SmUhi  are  decisive  to  shew  that  the  statute^to<^  eflfeet, 
juad  bud  relation  to  the  first  day  of  the  session ;  and  tlie 
same  pdnt  was  detenmned  in  Bryaniy.  Wiih€n{b)fim 
the  construction  of  the  statute  1  Jac  1,  c.  15.  And  in 
.Sir!  ▼•  Itoikw^(e)  it  was  decided,  that  the  fake  descrip- 
tion  of  a  public  statute  is  fetal,  even  sffter  verdict,  if  the 
patrly  expressly  vefers  to  the  statute  he  has  described,  and 
liiat  Coiffts  are  bound  to  take  notice  of  the  beginning  of 
jparibunents. 

Wr.  Seijeant  Tiatddy  now  shewed  cause,  and  contended, 
that  there  were  no  grounds  either  for  a  nonsuit,  or  in  anefift 
of  judgment.  First,  the  statute  43  Oeo.  8,  c.  46,  s.  5,  au- 
^onses  a|]laintiffto  levy  the  expenses  of  execution  over 
aid  above  the  sum  recovered  by  the  judgment  The  ex- 
penses lof  levying,  therefore,  must  be  considered  as  part 
of  file  expenses  of  the  execution,  and  as  sudi,  fidl  express- 
ly wMbm  the  meainng  and  spirit  of  the  act.  The  words 
iesfiZn ,  ,&c.  in  the  indorsement  on  the  writ  and  warrant, 
must  'be  talcen  to  comprise  the  shertff^s  poundage,  qff!cer*s 
Jem,  and  expensee  of  levying;  and,  consequently,  there  is 
novarian'ce  between  the  writ  and  warrant  produced  in 
evidence,  und  tbe  declaration ;  and  even  if  ^ere  weie^  as 

(«)  1  Anders.  294.  (h)  2  Msa.  &  Selw.  132.  . 

(c)  1  Ld.  Ra^.  210—343. 
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» it  is  clearly  bad.     In  Bryant  v.  /Fiihers  it  wat       .j^^^ 

ed,  that  the  statute  written  in  the  Statute  Book 

i  year  secundo  {vulgo,  primo),  Jac.  1,  c.  15,  must 

^d  as  of  the  first  year,  and  the  Court  agreed  that 

ite  related  to  the  first  day  of  the  parliament,  it 

;  otherwise  provided  in  the  act  itself:  and  JBn- 

case  and  Savage  v.  Smith,  are  decisive  to  shew, 
statute  in  question  was  actually  of  the  S8th  year  of 
of  Elizabeth,  although  it  is  printed  in  the  Statute 
the  29th.  There  was  no  parliament  roll  for  the 
ir,  and  although  the  parliament  was  adjourned, 
d  relation  back  to  the  first  day  of  the  session ; 
1  the  period  (a)  when  the  day  of  passing  the 
lirected  to  be  indorsed  upon  it  immediately  after, 
of  such  act,  and  from  which  date  it  was  to  take 
always  had  relation  to  the  first  day  of  the  session, 
the  present  case  commenced  on  the  S9th  of  Oo- 

the  28th  of  Elizabeth,  and,  consequently,  it 
ave  been  so  pleaded. 

Justice  Park  and  Mr.  Justice  Burrouou  con- 
the  rule  for  the  nonsuit  was  ordered  to  be 

Discharged* 

he  motion  in  arrest  of  judgment  made 

Absolute. 

the  Stat.  33  Geo.  3,  c  should  pass  after  the  dghth  day 

which,    after    reciting  of  i^priY,  one  thousand  seven  hun- 

f  act  of  parliament,  in  dred   and  ninety-three,  imme^- 

oommencement  there-  ately  after  the  title  of  such  act, 

t  directed  to  be  from  a  the  day,  moath»  and  year,  when 

ne,  did  commence  from  the  same  should  have  passed,  and 

day  of  the  sessions  of  should  have   received  the  royal 

t  in  which  such  act  was  assent,  and  that  such  indorsement 

ad  that  the  same  was  should  be  taken  to  be  a  part  of 

troduce  great  and  mam-  such  act,  and  to  be  the  date  of 

tice;    it  was  enacted,  its    commencement,    where    no 

erk  of  the  parliaments  other  commencement  should  be 

dorse  (in  English)  on  therein  provided. 

of  parliament,  which 
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JWJi/  ^^^  latter  words  were  inserted  under  a  scilicet,  they  might 
be  rejected  as  surplusage.  Secondly,  although  the  par- 
liament met  and  sat  in  the  S8th  year  of  the  reign  otEliaa- 
bethj  yet  it  appears  in  the  printed  statutes  as  of  the  29th, 
to  which  year  it  was  adjourned  and  not  prorogued,  and 
the  act  in  question  was  not  actually  passed  until  after  its 
pFOfogation. 


Mr.  Serjeant  Xati^ef  and  Mr.  Serjeant  Wilde  in  su] 
of  the  rule,  submitted  that  the  indorsement  on  the  writ,  ot^^^-^f 
the  words  besides,  &c.  could  only  embrace  the  expense^^^^^ 
attending  the  execution  of  the  writ,  and  not  those  of  ^tij-    >, 
ing;  as,  if  it  did,  it  might  extend  to  all  the  proceedings  i^^  j^ 
th^  cause,  as  well  as  the  expanses  of  the  sale  and  auctio^c:^|| 
duty,  which  clearly  are  not  allowable,  even  within  the 
tute43  Geo,S,  and  which  must  be  confined  to  the  v==^x- 
peoses  actually  attending  the  execution  of  the  writ;  ni^^j 
in  point  of  strictness,  it  cannot  eren  comprise  the  oflSc^^^'^ 
fees»    At  all  events,  it  is  quite   clear,  on  the  authoc^fv 
of  decided  cases,  that  the  statute  ought  to   have   h^^n 
stated  in  the  declaration  as  having  been  passed  in  *%ie 
S8th  of  Elizabeth;  and  Brockwell  v»  Lock  (a)  is  preciacsfj 
in  point* 

Lord  Chief  Justice  Best. — ^With  respect  to  the  Snt 
objection,  and  on  which  it  has  been  said  that  a  nonsuit 
ought  to  be  entered,  there  must  be  a  clear  variance,  and 
which  does  not  appear  to  me  to  have  been  suffidend; 
made  out  in  this  case.  The  words  on  the  indorsement  of 
the  writ  and  warrant  to  the  officer  seem  to  be  sufficieDt 
to  satisfy  the  terms  of  the  statute,  and  as  the  words  intro- 
duced in  the  declaration  are  under  a  videlicet,  they  msj 
be  rejected  as  surplusage,  and  there  is  consequently  no 
ground  for  a  nonsuit.  However,  as  to  the  objection  in 
arrest  of  judgment,  if  the  statute  be  mis-recited  in  the  de* 
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uration,  it  is  clearly  bad.  In  Bryant  v.  /Fiihers  it  was 
itennined,  that  the  statute  written  in  the  Statute  Book 
ider  the  year  secundo  (vulgo,  primo),  Jac.  1,  c.  15,  must 
t  pleaded  as  of  the  first  year,  and  the  Court  agreed  that 
e  statute  related  to  the  first  day  of  the  parliament,  it 
»t  being  otherwise  provided  in  the  act  itself:  and  JBn- 
efiehTs  case  and  Savage  v.  Smith,  are  decisive  to  shew, 
Lftt  the  statute  in  question  was  actually  of  the  28th  year  of 
le  reign  of  Elizabeth,  although  it  is  printed  in  the  Statute 
ook  as  the  29th«  There  was  no  pariiament  roll  for  the 
fcter  year,  and  although  the  parliament  was  adjourned, 
31  it  had  relation  back  to  the  first  day  of  the  session ; 
id  until  the  period  (a)  when  the  day  of  passing  the 
H  was  directed  to  be  indorsed  upon  it  immediately  after, 
le  title  of  such  act,  and  from  which  date  it  was  to  take 
Bbcty  it  always  had  relation  to  the  first  day  of  the  session, 
Ideh  in  the  present  case  commenced  on  the  S9th  of  Oo- 
ober  in  the  28th  of  Elizabeth,  and,  consequently,  it 
hould  have  been  so  pleaded. 

Ifr.  Justice  Park  and  Mr.  Justice  Burrouoh  con- 
surring,  the  rule  for  the  nonsuit  was  ordered  to  be 

Discharged* 

And  the  motion  in  arrest  of  judgment  made 

Absolute. 


IBM^ 


(s)  See  the  stat.  33  Geo.  3,  c 
13.  By  wfaichy  after  reciting 
kit  every  act  of  pariiament,  in 
MA  the  oommeDcement  there- 
f  WM  not  directed  to  be  from  a 
pedflc  time,  did  commence  from 
!ie  first  day  of  the  sessions  of 
■riiament  in  which  such  act  was 
■ssed,  and  that  the  same  was 
able  to  produce  great  and  mam- 
ist  ii^nstice;  it  was  enacted, 
lat  die  clerk  of  the  parliaments 
honld  indorse  (in  English)  on 
Tery  act  of  parliament,  which 


should  pass  after  the  dghth  day 
of  April,  one  thousand  seven  hun- 
dred and  ninety-three,  imme^- 
ately  after  the  title  of  such  act, 
the  day,  month*  and  year,  when 
the  same  should  have  passed,  and 
should  have  received  the  royal 
assent,  and  that  such  indorsement 
should  be  taken  to  be  a  part  of 
such  act,  and  to  be  the  date  of 
its  commencement,  where  no 
other  commencement  should  be 
therein  provided. 
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Fridt^         Thomas  Elwortrt  and  William  El  worthy  p.  BiRSb 

When,  in  a  XHis  WBS  an  action  of  oisuv^mt,  and  brought  agaiiul 
Jfte'^^^an  ^  defendant  for  the  breach  of  an  agreement  in  not  exe- 
'^^'^^^  cutiiig  a  deed  of  separation  between  him  and  his  wife,  and 
the  oonridcn-  bj  which  he  agreed  to  pay  her  an  annuity  of  50iL  for  her  life, 
fendant's  tmder-  The  first  count  of  the  declaration  statedf  that  before  the 
^J^'^l^^^^y^  making  of  the  promise  of  the  defendant  thereinafter  next 
menti  and  ae-     mentioiiedy  to  wit,  at  the  General  Quarter  Seasiona  of  the 

tiom  which  _. 

were  then  pcnd-  Peacc  for  the  oounty  of  iS(9iiier«el,  on  the  15th  ^pril,  1822; 
duL^^tf!!^  ^  phuntifi;  TTiomat  Elwarihy,  being  the  father,  and  the 
^"  tii^  plamtiff  APi//iam  JB/borlAyt  the  brother,  of  one  Marjf,  the 
indictmenti  and  wife  of  the  defendant,  caused  to  be  preferred  against  the ^ 

acdoiif  had  ar  %» 

been  whoBy       latter  a  certain  bill  of  indictment.    (Here  the  indictmenl 
and  not  ftir-       ^^^  ^^  o^t,  and  which  was  preferred  by  the  plaintiffi  fiRir^ 
^P[]^^^    divers  aggravated  assaults  committed  by  the  defendao^^ 

it  appeared  on  his  wife). 

dictmentsywhieh      The  plaintifis  then  averred,  that  at  the  same  ^rnnffrn-   miy^ 
J^nuS^L    ^^^'^  ^^^^  ^^  ^^  indictment  were  preferred  by  the^Kn 
fmdant  at  the     against  the  defendant  and  certajn  other  persons,  for  c^iu 
agreement         tain  assaults  Committed  by  the  defendant  and  them  up^jo 
hadbm*after-   the  defendant's  wife ;  and  that  issue  having  been  duaT^ 
wardfremoyed   joined  upon  the  first   mentioned  indictment,  the  same 

by  eertioran  in-  '  '^  ' 

to  the  Court  of  came  on  and  was  tried  at  the  General  Quarter  Sessions  for 

the  proseaiton  iSl9mer«e<,  on  the  15th  Jufy,  182S,  when  the  defendifrt 

^eptby  llib  was  found  guilty  of  the  premises  in  that  indictment  cbaig- 

proseqtd,  or  ^d  upou  him;  and  that,  after  he  had  been  so  found  guihj, 

otherwiie,  to-  r  »  »  o      * 

wards  putting  and  befoTc  judgment  had  been  passed  upon  him  by  at 

rndTctm^ti"!-  ^^^  Court  of  Quarter  Sessions,  and  before  the  malung  rf 

!!ord'^!!^-!  the  agreement  in  the  declaration  first  mentioned,  it  war 

ntianee  meant  agreed  between  the  plaintiffs  and  defendant,  with  the  oor 

putting  an  end  ^,  •  •»  j^  n  .d-\.  o»  i  • 

to  the  indict-      scut  of  the  said  Court  of  Quarter  Sessions,  that  a  nonor 

mentt  and  ac- 
tions in  a  legal  * 

^y ;  and  that  (he  plaintiffii  not  having  shewn  that  this  had  been  done,  they  could  maintvn  n 
tlon  on  the  agreement     Quare,  whether  rach  an  agreement  be  legal? 
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*j  to  wiif  the  fine  of  one  shilling  only,  should  be  imposed 

the  said  Comt  on  the  defendant  for  the  oflfences  so 

ftsmnitCed  by  him  as  in  the  first  mentioned  mdictment 

Bpeofied,  and  whereof  he  was  fbmid  guilty  as  aforesaid, 

ism  csonsideitetion  of  the  defendant's  entering  mto  die  foK 

lo^vring  agreement  with  the  |daintiffi»  and  that  sneh  agree* 

na^xit  ahoold  be  accordingly  entered  into  between  themr^^ 

"X^liatdierenponi  afterwards,  towii^aa  the  18th  Jufy,  I88S9 

urn   oonsideratlon  of  the  premises  aforesaid,  by  a  certain 

a^v^eement  then  made  and  entered  into  between  the  d^ 

^aidant  and  die  plaintiffs  by  their  respectiye  counsel,  it  was 

Afipe^eed  by  and  between  them,  with  the  consent  of  the  said 

Court  off  Quarter  Sessions  and  the  defendant's  wife,  that 

^   deed  of  separation  should  be  executed  by  the  defend* 

ttxat  and  his  wife,  and  that  the  jdahitiff  Tikamaa  Btwat- 

^Ay»  the  then  fatheri  and  the  said  fFUtiam  Ehoarihg,  the 

^svofther  of  the  defendant's  wife^  should  be  trustees  on  her 

l^ehalf ;  and  by  which  50/*  a-year  for  her  lifb,  payable 

q^iacterly  by  the  defendant,  should  be  sufficiendy  secured 

^o  liis  wife*    And  it  if 9m  further  agreed  betwe^i  the  plain* 

^>fl&  snd  defendant,   that  ''all  actions  and  mdictmenie 

^•rtiich  had  been  brought  and  preferred,  and  which  were 

^l^en  still  pending  for  any  matter  or  thing  done  or  said 

^  the  defendant  and  his  wife,  or  either  of  them,  or  by 

^l^cir  respectiFe  rdati<ms  and  senrants,  or  any  or  eithef 

^them,  rdating  to  or  connected  with  the  conduct  either 

^the  defendant  or  his  wife,  and  idl  actions  then  pending 

HNnst  any  odier  person  for  criminal  eouTersation  with 

^0  defaidant's  wife,  should  be  discmUiiUied;  and  that' no 

'^iit^  actkMis  should  be  brought  or  proceedings  had  for 

^  on  account  of  any  thing  done  or  said  to  or  by  the  de* 

^dant  or  his  wife,  or  their  respective  fiumlies  or  servants, 

^P  to  and  including  the  date  of  the  agreement***    The 

I^^^tifb  then,  after  averring  mutual  promises,  alleged, 

y^t  aldiough  the  defendant's  wife  was  still  living,  and  all 

^^ictments  and  actions  which  at  the  time  of  the  making 
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J824^       of  the  agreement  bad  been  brought  and  preferred,  and 

which  were  then  still  pending,  for  any'  matter  or  filing  ^ 
done  or  said  by  the  defendant,  or  by  hi^  relations  and^ 
servants,  or  any  or  either  of  them  relating  to  or  cohhecte<]^^ 
with  th\e  conduct  of  the  defendant  or  his  wife,"  ha^fespec^^, 
tively,  on  the  parts  and  behalf  as  well  of  (he  pfamfilfe 
of  the  defendant's  wife,  been  wholly  discontinued,  andn 
fitrther  proceeded  with;  and  that  no  further  action^  h^  ^^ 
been  brought,  or  proceedings  had  by  the  plaintiffs  or  t^ 
defendant's  wife,  or  either  of  them,  for  or  on  account 
any  thing  done  or  said  to  or  by  the  defendant  or  his  w^ 
or  their  respective  families  or  servants,  up  to  and  ii 
ing  the  date  of  the  agreement:— and  that  although 
said  Court  of  Quarter  Sessions  did  impose  a  nominal 
to  wit,  a  fine  of  one  shilling  only,  on  the  defendant  oi^  ^ 
count  of  the  premises  in  the  indictment  first  above  Ttaeih 
tioned,  and  whereof  he  was  found  guilty  ;  and  althovj'j 
the  plaintiffs  have  always  from  the  time  of  the  making  of 
the  agreement  hitherto,  been  ready  and  willing  to  act  lu 
trustees  for  and  on  behalf  of  the  defendant's  wife;  am/ai- 
though  she  from  thence  hitherto  lived  separate  ahd  apart 
from  the  defendant,  her  husband,  and  was  ready  and  will- 
ing in  future  to  live  separate  and  apart  from  him,  and  to 
accept  and  receive  the  said  annuity  of  50/.  from  him  for 
her  life,  and  to  execute  such  deed  of  separation,  acc<fidiDg 
to  the  tenor  and  effect  of  the  said  agreement;  and  dot 
the  plaintiffs  have  always  from  the  time  of  making  theBiid 
agreement  hitherto,  been  ready  and  willing  to  execnte 
such  deed  of  separation  as  such  trustees ;  and  that  although 
the  plaintiffs  and  defendant*s  wife  were  always  ready  t 
perform  the  agreement  in  all  things  therein  contained 
their  respective  parts  to  be  performed  and  fulfilled;-^ 
signed  for  breach,  that  the  defendant  not  regarding, 
but  contriving,  &c.  did  not  nor  would,  although  ofte 
quested,  &c.  and  although  a  reasonable  time  for  that 
pose  had  long  since  elapsed,  execute  any  deed  of  bi 
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%kMi»  or  any  other  deed,  by  which  50/.  a-year  for  the  life  ,  iag»» 
of  his  wife  was  sufficiently  secured  to  her,  nor  had  he  in 
any  olher  way  or  manner  whatsoever,  performed  or  fulfilled 
^be  said  agieement  on  his  part,  according  to  the  form  . 
and  effbds  true  intent  and  meaning  thereof. — There  were 
aevnd  olhar  counts  varying  the  terms  of  the  agreement 
The  d^eodant  pleaded  die  general  issue. 

At  tiie  trial,  before  Mr.  Serjeant  Bosanquet,  at  the  last 
aasiaes  for.the  county  of  Somerset,  it  appeared,  that  the 
three  indictments  mentioned  in  the  declaration,  and  which 
ivere  pending  against  the  defendant  at  the  Quarter  Ses- 
wflODB,  when  the  agreement  was  entered  into,  had  been  af- 
terwards removed  by  certiorari  into  the  Court  of  King's 
Bench/  but  the  plaintiffs  adduced  no  evidence  to  shew 
that  they  had  been  non-prossed,  or  otherwise  put  an  end 
to:  when  it  was  objected  for  the  defendant,  that  they  had 
fiiled  to  establish  their  averment,  that  all  the  indictments 
and  actions  had  been  wholly  discontinued: — and  the  learn- 
ed  Seijeant  being  of  opinion  that  the  objection  was  well 
fininded,  directed  a  nonsuit. 

Mr.  Serjeant  Peake,  in  the  last  Term,  obtained  a  rule 
mri,  that  this  nonsuit  might  be  set  aside,  and  a  verdict  en- 
tered for  the  plaintiffs,  or  a  new  trial  granted ;  on  the  ground, 
that  when  the  parties  agreed  that  all  the  indictments  should 
be  discontinued,  they  only  intended  that  the  prosecutors 
should  take  no  further  proceedings  to  harass  or  molest  the 
defisndant.  It  is  true,  that,  technically  speaking,  the  only 
mode  by  which  an  indictment  can  be  effectually  put  an  end 
to,  is  by  causing  a  noUe  prosequi  to  be  obtained  from  the 
Attorney-General.  But  that  was  unnecessary  in  the  present 
caae,  as  there  was  nothing  on  the  face  of  the  agreement, 
to  shew  that  the  prosecutors  would  endeavour  to  procure 
sudi  a  step  to  be  taken. 

Mr.  Serjeant  Pell  was  now  about  to  shew  cause,  when 

VOL.  IX.  F  F 


434  CASES  IN  TRINITT  TERII| 

388^'^       the  Court  called  on  Mr.  Serjeant  Peake  to  support  his 
rule. 

The  language  of  an  agreement  mfist  be  taken  with  re« 
fei  ence  to  its  subject-matter,  and  the  situation  .of  the  con- 
tracting parties  at  the  time  it  was  entered  into;  and  if  the 
prosecutor  of  an  indictment  agree^  that  it  shall  be  discon- 
tinuedj  and  not  further  proceeded  with,  be  merely  under- 
takes, that  he  will  take  no  further  steps  to  set  it  in  motioD ; 
but  he  cannot  get  rid  of  it  by  any  act.  of  his  own,  as  it  can 
only  be  legally  discontinued  by  causing  a  nolle  prosequi 
be  entered  through  the  interference  of  the  Attomey-Grene--^ 
ral ;  and  here,  as  the  plaintiffs  have  averred  in  the  deda.^ 
ration,'  that  all  the  indictments  had  not  been  further 
ceeded  with,  it  is  suflScient  to  shew  that  they  had  remaoK 
in  a  quiescent  state,  and  taken  no  steps  to  carry  the 
cutions  further,  and  which  was  all  that  was  intended  to 
done  at  the  time  the  agreement  in  question  was  entered  inl 

Lord  Chief  Justice  Best.— The  term  discontinuannnjc 
means  the  putting  an  end  to  an  action  or  prosecution'        a{ 
together ;  and  if  it  can  be  done,  it  is  incumbent  on  the  pa^zrr^ 
prosecuting  to  do  iso,  and  it  is  sufficient  for  us  to  say,  that  ^e 
three  indictments  in  question  have  not  been  virtuaQj^ov^ 
legaDy  discontinued;  and  perhaps  they  could  not  lhi»tf 
been,    without    violating  a  rule  of  law,  and  if  so,"   tfte 
agreement  was  illegal  in  itself.     But  it  appears,  that  tbe 
prosecutors  might  have  caused  a  nolle  prosequi  to  hflVe 
been  entered,  by  making  an  appUcation  to  that  eSsct  io 
iihe  Attorney-General,  or  they  might  have  put  the  de- 
fendant on  his  trial,  and  calfed  no  witnesses  against  himl 
when  he  would  have  been  entitled  to  an  acquittal*  'As  to 
whether  the  agreement  be  legal  or  not,  it  isxmneoesttrf 
for  us  now  to  determine,  as  it  is  sufficient  to  say,'  thsl  the 
''  discontinuance  "  stipulated  for  by  ithas  not  V^enetEsH^ 
ed,  as  that  word  must  have  the  same  meaning  in  a  criiniiial 
prosecution  as  in  a  civil  suitj,  m.  that  an  indictmeiit  or  ac- 
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^KHi  miut  hi  wholly  put  an  end  to,  and  in  a  legal  way, 
^wrhich  wiU  be  consistent  with  the  words  *of  this  agreement, 
^vhether  diey  be  taken  according  to  their  legal  or  popular 


Mr.  Justiee  Park  and  Mr.  Justice  Bueroucki  concurring, 

Ririe  discltarged* 


1824. 
Elwortht 

BtftD. 


Richardson  v.  Melush. 


^l^Hfa-was  an  aetion  of  auumptUf  and  brought  against  Where  the  de- 
the  defisndant  to  recover  damages  for  the  breach  of  the  pt^^haied  ^ 
«)Uoif]iig  agreement:-  l^nSL^.n 

-    EoMtlndiaCotti- 

**  London^  January  1 1th,  1819.      p«>y*«  "Wp, 

^     comniAnded  by 

''  It  IS  this  day  mutually  agreed  between  fPtlUam  Mel'  thepiaindff; 
4wA,  Bsquire,  of^&c.  for  himself,  his  heirs,  executors,  ad-  ^^.^^  ^^^  '' 

Company  by  the 
lormer  owiiera  for  four  Toyagesy  proposed  to  the  plaintiff  that  he  should  resign  the  command  in 
ia.woar  of  the  defendatit*s  nephew,  on  receiving  in  erchange  the  command  of  another  ship, 
of  vfaidi  A*  defendant  wtn  sole  owner,  and  then  chartered  to  the-  OompMiy  for  one  voyage 
tmly,  and  to  which  the  plaintiff  assented,  and  the  Company  acceded  to  the  exchange;  and  it  was 
agiwJ,  tbar  in  case  -tiie  defibndant**  nephew  died,  or  radgned  before  the  expiration  of  the  four  voy- 
ages, the  plaintiff  should  succeed  him:  and,  as  a  further  inducement  to  the  plaintiff  to  resign  the 
command  Hi  die  sldp  cbartFred  for  die  four  voyages,  the  defendant  undertook  to  procure  a  bene- 
ftcial  alteration  in  ,the  destination  of  the  otliery  chartered  for  the  one  voyage  only  i  and  the  person 
who  acted  as  the  plaintiff*8  agent  undertook,  without  his  knowledge,  Xq  pay  the  defendant  2000^, 
if  tilt  plaintiff  should  refiise  to  resign: — and  tlie  destination  of  the  latter  vessel  was  altered  with  the 
attent  of  the  Company,  and  the  plaintiff  and  defendant's  nephew  sailed  on  tlifir  respective  voy* 
Mfjitt  and  the  plaintliTs  adventure  failing,  he  became  bankrupt  on  his  return  from  his  voyage^ 
and  lilt  nephew  di^  in  the  course  of  liis  second  voyage;  and  .the  plaintiff  having  required  the  de- 
fondanc  to  re-appoUit  him  to  the  command  for  the  two  remaining  voyages,  which  the  defendant 
leftnediibe  plaintiff  sued  him  in  atfmmptitfor  a  breMi  9^tiie  agreement;  and  the  Jury  found  a 
verdict  for  the  plaintiff: — Held,  jirat,  that  after  verdict,  there  was  a  sufficient  consideration  for  the 
dffrndifa  4igreement{  seeondfyf  (hat  the  agreement  was  not  illegal,  although  it  was  insisted,  that 
it  was  n»ade  in  violation  o{  the  bye-laws  of  the  Company,  a  fraud  on  the  other  part  owners,  and 
contrary  to  public  policy.  Thirdly ^  that  a  book  kept  at  the  India  House,  from  returns  given  in  on 
eath  pnnuant  to  the  statute  53  Geo.  8,  c  155,  containing  the  list  or  number  of  passengers  em- 
barking on  board  an  Eatt  India  ship,  is  admissible  in  evidence  to  shew  the  value  of  a  voyage  to 
the  captain,  on  the  ground  that  it  is  a  public  book,  kept  under  the  authority  of  on  act  of  Parlia- 
ment; %DdUutlp,  that  the  Judge  properly  directed  the  Jury  to  take  into  their  consideration  of  dam- 
i^eg).*tbo  iftroflts  the  plaintiff  migirt  have  expected  to  have  derived  from  the  two  temaining  voyages^ 
although  the  last  had  not  been  commenced  at  the  time  of  the  action;  and  that,  after  verdict,  the  Court 
wo«ld  presume,  that  tlie  captain  mfglit  have  a  right  to  retain  the  command  for  more  than  one  voyagOt 

F  P  2 
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-1^^-       ministrators  and  asugns,  on  the  one  part,  and  Captain 
aiciiARDfON     George  Bichardstm,  of,  &c.  for  himself,  his  heira,  execu- 
Mellibh.      tors,  administrators  and  assigns,  on  the  other  part. 

"  That  is  to  say,  ^mt  provided  the  said  William  MelUsh 
shall  purchase  the  Fast  India  ship  Minerva,  from  Messrs. 
Smith,  Timbrell  and  SmUh,  of  which  ship  Captain  lUeh' 
ardson  is  now  the  Commander ;  and  provided  the  consent 
of  the  Honourable  Court  of  Directors  of  the  East  India 
Company  can  be  obtained  to  the  exchange ;  that  the  said 
Oearge  Richardson  will  allow  Captain  John  Mills  to 
as  Commander  of  the  said  ship  Mtnerva,  upon  the  further^ 
condition,  that  he  the  said  William  Mellish  will  give  the  saii 
George  Richardson  the  command  of  the  ship  Marquis 
Ely\  belonging  to  the  said  William  Mellish,  and  now  ta 
en  up  by  the  said  Eetst  India  Company. 

**  And  it  is  also  hereby  further  agreed  between  the  said 
ties  as  aforesaid,  that  provided  the  said  John  Mills  sho 
diet  or  provided  he  should  at  any  time  hereafter  not  cb 
to  proceed  as  commander  of  the  said  ship  Minerva,  otb^^r 
upon  this  or  upon  any  future  voyage,  that  then  and  in  tk^aa^ 
case,  whensoever  it  may  occur,  thecommand  of  the  said  sli  ip 
BUnerva  shall  be  given  to  the  said  G^eorge  Richardsenf  J>wjst 
only  for  his  own  personal  use,  and  not  otherwise;  and  pro- 
vided also,  that  he  is  in  England  ready  and  willing  to  r^r 
oeive  it  in  due  time,  to  qpable  the  said  ship  to  proceed. 

**  And  it  is  also  further  agreed  between  the  said  parde^  > 
that  provided  the  Honourable  Court  of  DirectcMrs  Ami^ 
not  assent  to  the  proposed  exchange,  that  then  andinthiV  ^ 
case  the  said  George  Richardson  shall  proceed  for  th£-  * 
voyage  as  commander  of  the  Minerva,  and,  immediatd^.^ 
upon  her  return  to  England,  shall  give  up  the  coi 
of  the  said  ship  Sjlinerva  to  the  said  John  JiRfls,  u] 
the  same  conditions,  and  with  the  same  reversions  as 
hereby  agreed  to,  in  the  event  of  the  exchange  being 
completed  for  the  present  voyage. 

"  And  further,  it  is  hereby  declared  and  fully  understooi: 
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iand  agreed  between  the  said  parties,  that  this  agreement       ,J^^. 
is  only  intended  to  relate  to  the  four  voyages  next  ensu-     Richardson 
ingy  for  which  the  said  ship  Minerva  is  now  engaged  by      mbllish. 
the  Honourable  Directors. 

**  That  until  their  expiration  it  is  to  be  in  full  force,  and 
to  have  effect  bs  to  the  re-instating  Captain  Richardson  in 
the  command  of  the  Minerva,  under  whatsoever  circum- 
stances may  prevent  Captain  JUilh  from  proceeding,  and 
that  when  the  said  ship  JUinerva  shall  have  completed  her 
next  four  voyages,  this  agreement  is  to  all  intents  aiid  pur- 
poses to  be  null  and  void. — In  witness  whereof,  the  said 
parties  have  hereunto  set  their  hands  the  day  and  date 
above  written* 
Witness 

Joseph  FUtcher.  (Signed)  /FtV/tam  MeUUk, 

George  BichanUon*' 

The  first  count  of  the  declaration  stated,  that  on  the  1 1th 
•January,  1819,  at  London^  by  a  certain  agreement  then 
and  there  made,  it  was  mutually  agreed  between  the  de- 
ftndant  on  the  one  part,  and  the  plaintiff  on  the  other, 
that  provided  the  defendant  should  purchase  the  Ecut 
India  ship  Minerva,  from  Messrs.  Smith,  TimbreU  and 
iSmUh,  of  which  ship  the  plaintiff  was  then  the  command- 
er, aad  provided  the  consent  of  the  Honourable  Court  of 
Directors  of  the  East  India  Compaivy  could  be  obtained 
to  the  exchange,  that  he,  the  plaintiff,  would  aHow  Cap- 
tun  John  Mills  to  go  as  commander  of  the  Minerva,  upon 
Ibis  ftirther  condition,  that  the  defendant  would  give  the 
plaintiff  the  command  of  the  ship  Marquis  of  Ely,  be- 
longing to  the  defendant,  and  then  taken  up  by  the  East 
india  Company:  and  it  was  also  further  agreed  between 
the  said  parties,  that  provided  Mills  should  die,  or  should 
at  any  time  thereafter  not  choose  to  prpceed  as  command- 
er erf  the  Minerva,  eitfier  upon  that  or  any  future  voyage, 
that  then  and  in  that  case,  whensoever  it  might  occur,  the 
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^mi^      command  of  the  Jlimerva  Bbould  he  ffwem  to  Ae  jUaatiff; 
fticBARDiov    but  only  for  his  own  personal  use,  and  not  otherwise;  and 
^J!^^,      provided  also  that  be  was  in  £ntgrtou(»  ready  and  wilUiig  to 
receive  it  in  due  time  to  enable  the  ship  to  proceed:— Hmd 
it  was  also  fiirtber  agreed,  that  provided  the  .Court  of  Di- 
reotoiw  should  not  assent  to  the  proposed  %zehange,  that 
then  and  in  that  case  the  plaintiff  should  proceed  for  that 
voyage  as  commander  of  the  Minerva^  and  immediatdy 
upon  her  return  to  England,  should  give  up  the 
of  her  to  MiUs,  upon  the  same  conditionSf  and  wiA 
same  reversions  as  were  thereby  agreed  to  in  the  event 
the  eiLchange  being  then  completed  fw  the  then 
voyage;  and  further,  it  was  thereby  declared  and 
between  the  said  parties,  that  the  agreement  was  only  icC 
tended  to  relate  to  the  four  voyages  next  ensuing,  finr  wl 
the  Mimrva  was  then  engaged  by  the  Directors ;  that  fmm-      ^ 
til  their  expiration,  it  was  to  be  in  fiill  force,  and  to  lun^^^^ri^^ 
efifectas  to  the  re-instating  the  plaintiff  in  the  cotmnatidJ^^^f  ^ 
the  Minerva,  under  whatsoever  ciroumstances  mi|^  pa^gjiii^ 
vent  Captain  MiUs  from  proceeding;  and  that,  when  r        ^ 
Minerva  shpuld  have  completed  her  then  next  fiwr  T^mgQ^^ 
agqs,  that  agreement  was  to  all  intents  and  purposes  to^^^ 
null  and  void. — And  the  said  agreement  bdng  so  nmd^s.4^ 
aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c«  afoxesaUL^*^ 
consideration  thereof,  and  that  the  plaintiff,  at  the  qpecii/ 
instance  and  request  of  the  defendant,  had  undeftatoi 
and  faithfully  promised  the  defendant  to  perfinrm  sad 
fulfil  the  said  agreement  in  all  things  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  he,  the  defindt 
ant,  undertook  and  faithfully  promised  the  plaintiff  Id 
perform  and  fulfil  the  said  agreement  in  all  thinga  en  lus 
part  and  behalf  to  be  performed  and  fulfilled.-— AimI  the 
plaintiff  in  fact  said,  that  afterwards,   to  wiif  on,  fte. 
aforesaid,  at,  &c.  aforesaid,  the  defendant  did  puxchaae 
the  said  ship  Minerva  from  the  said  Messrs.  Sfniik^  l%m- 
brell  and  Smitk,  and  that  afterwards,  to  wit,  on,  &€•  a 
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ftCfftfiMieMad,  theooiweiitof  the  Court  of  Direeton^of  Ae  J^^ 
£af <  Jiirfia  Comfiany  was  obtained  to  the  said  exchange,  aioHAEosoii 
and  the  plaintiff  did  then  and  there  aUow  the  said  MUis  iielluIi. 
to  go,  and  the  said  JUilU  did  go  as  commander  4^f  the  Mi- 
nerva,  and  that  the  defendant  did  then  and  there  give  the 
plaintiff  the  conmand  of  the  ship  Marquis  of  Mfyf  and 
the  plaintiff  fiirther  said,  that  afterwards,  and  befinrethe 
expiration  of  the  said  four  voyages  for  which  the  Mitufva 
was  engaged  as  aforesaid,  add  when  two  of  the  said  voy- 
nfjfiB  remwied  to  be  performed,  towiU  on  the  1st  i^ti^acfl, 
\%ft\^4owii,  at,  &c.  aforesaid,  AK/i^  died,,  whereof  the 
defendant  then  and  there  had  notice;  and  although  the 
plaintiff  was  then  and  there  in  England,  and  able,  and 
rea4yt  and  willing,  and  offered  to  receive  and  take  the 
oomnMBid  of  the  Minerva  in  due  time  to  enabfe  the  said 
ship-to  proceed,  and  the  plaintiff  desired  and  wished  to 
take  the.comnwid  thereof  for  his  own  personal  use,  and 
not.  otherwise,  and  requested  the  defendant  that  the  com- 
mand o£  the  said  ship  might  be  -given  to  him,'  the  plain*^ 
tiflr:r-<A|id  although  the  plaintiff  hath  always  from  the  time 
of  making  the  siud  agreement  hitherto,  well  and  truly  per- 
fiMrmed^  fulfilled  and  kept  all  things  in  the  said  agreement 
contained  on  his  part  and  behalf  to  be  performed,  fulfilled 
and  kept,  to  wit,  b%,  &c.  aforeeidd  ;-^yet  the  plaintiff  in 
iiiet  Baith>  that  the  defendant,  ccmtriving,  and  wrongfully 
and-  unjustly  intending  to  injure  the  plaititiff,  did  not, 
aor  would.  If  hen  he  was  so  requested  as  aforesaid,  or  at 
$xfjf  time  :thereafter,  give  the  command  of  the  Minerva,  nor 
waft  the  same  at  any  time  given  to  the  plaintiff;  and  the 
defefidant  from  thence  hitherto  hath  wholly. refused  and 
still -doth  l«f\iito  to  give  the  command,  o^  to  suffer  or  per- 
mit die  same  to  be  given  to  the  plaintiff,  and  the  command 
hath  been  given  to  another  person  for  the  said  two  re- 
maining voyages : — By  means  whereofi  he,  the  plaintiff, 
hath  lost  and  been  deprived  of  certain  pay,  and  divers 
great  gains  and  profits,  amounting  to  a  large  sum  of  money. 
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^J^^      to  wit,  the  Bum  of  10,0001.,  which  would  oAenrbehafe-!^ 
Richardson    arisdi  and  accrued  to  him  from  the  command  of  die 
MsLLisH.      sh^.or  Tessel,  to  wit,  at,  &c.  aforesaid. 

The  whole  of  the  agreement  was  again  set  out  in 
second  count,  and  which  was  similar  to  the  jfirst,  iriUi 
exception  of  the  plaintiflTs  alleging,  that  before  the 
tion  of  the  four  voyages  for  which  the  Minerva  was 
gaged,  and  when  two  of  the  voyages  renuuned  to  be 
formed,  and  while  she  was  in  England  and  about  to  pc^^^ 
ceed  on  a  certain  other  voyage  to  the  East  BuKeM,  JIR£ii 
was  prevented  from  proceeding  in  her  as  commander  m 
that  voyage ;  and  that  the  plaintiff  was  then  in  En^and, 
and  able  and  ready  and  willing  to  receive  and  (ake  the 
command  of  the  Minerva  in  due  time  to  enable  her  to  pro- 
ceed,  and  desired  and  wished  to  be  re-instated  in  the  com- 
mand thereof  for  his  own  personal  use  and  not  othenrve; 
assigned  a  like  breach  as  in  the  first  count,  and  aD^ 
by  way  of  special  damage  a  loss  of  15,000/.,  which  would 
otherwise  have  accrued  to  him  from  the  command  of  tiie 
ship. — ^The  agreement  was  again  set  out  in  the  tiM 
count,  omitting  that  part  of  it  which  stated,  that  ^pn^ 
vided  the  Court  of  Directors  should  not  assent  to  Ae 
proposed  exchange,  the  plaintiff  should  proceed  ibrtiiit 
voyage  aa  commander  of  the  Jtfntervo,  and  immedisMf 
upon  her  return  to  England,  should  give  up  the  comBHD' 
6f  her  to  MHU  on  the  same  conditions,  &c.  as  were  agiorf 
to  in  the  event  of  the  exchange  being  completed  fbr  As 
thai  present  voyage:'* — and  after  averring  mutual  po- 
mises,  the  purchase  of  the  Minerva  by  the  defendant  fron 
Snnth  9f  Co.,  the  consent  of  the  Court  of  Directors  to  Ae 
exchange,  and  that  the  plaintiff  allowed  Milh  to  go'ii 
commander  of  the  Mtnerva,  and  that  before  the  espbir 
tion  of  the  four  voyages  f6r  which  she  was  engaged,  itai 
when  'two  remained  to  be  performed,  and  when  the  ship 
was  about  to  proceed  on  a  certain  other  voyage  to  ^ 
East  Indies,  to  tvit,  on,  &c.  Mills  was  dead,  whereof  Ae 
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int  had  notice;  and  that  although  the  pkintiff        lOH- 

ta  m  England^  and  able,  and  ready,  and  wiUing,    nicBAEotoir 

bred  to  receive  and  take  the  command  of  the  4ftV      „  *' 

a,  due  txoA  to  enable  her  to  proceedt  and  requested 

endant  that  the  command  might  be  given  to  the 

f  for  his  own  use;  assigned  a  breach  and  statement 

ial  damage  in  the  same  terms  as  in  the  second  count. 

artb  count  only  set  out  the  former  part  of  the  agroe- 

ODchiding  with  the  provision,  that  itMUU  should  die, 

:hoose  to  proceed  as  commander  of  the  JKmrMii  the 

nd  should  be  given  to  the  plaintiff,  provided  he  were 

^Umd^  and  ready  to  receive  it  in  due  time  to  enable  the 

b proceed: — and  after  averring  mutual  promises,  the 

lae  of  the  Minerva  by  the  defendant,  the  consent  of 

wt  India  Company  to  the  exchange,  that  the  {daintiff 

1  jHUU  to  go  as  commander,  and  that  while  she  was 

ta  proceed  on  a  certain  voyage  to  the  EoMi  JbuUm, 

Uad;  and  that  although  the  plaintiff  was  then  in  Bng* 

jsd  offered  to  take  the  command  in  due  time  to  enable 

proceed;  and  that  although  the  plaintiff  desired  and 

I  io  take  the  command  for  his  own  personal  use,  and 

rted  the  defendant  that  the  command  might  be  given 

^  assigned  for  breach  that  the  defiendant  would  not 

OS  at  any  time  thereafter,  give  the  command  to  the 

\Oif  but  that  it  had  been  given  to  another  person: — 

^ans  whereof^  the  plaintiff  had  lost  and  been  de- 

L  of  certain  pay,  and  divers  great  gains  and  profits, 

iting  to  15,000/.,  which  would  otherwise  have  arisen 

:crued  to  him  from  the  command  of  the  vesseL — To 

weire  folded  the  common  money  counts;  and  the  de- 

^l>l^(Mled  the  general  issiie* 

the  trial,  before  Lord  Chief  Justice  Giffard,  at 

^tfiflUf  at  the  Sittings  after  the  last  Hilary  Term,  it 

ifed  that  the  plaintiff  was  formerly  the  captain  or 

lander  of  the  Eoit  India  ship,  the  Minerva,  of  which 

ra.  SmUh,  Timbrell  and  SndCh,  were  the  owners. 
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,188^       and  who  had,  in  1814»  chartered  her  to  the  Ea$i 
BicHAu>80N     Company  for  six  voyages  to  India^  suigect  to  the  UBual  re- 
Mellmu.      giilations  between  the  owners  and  the  Company.    Thai 
when  two  of  these  voyages  had  been  performed  under 
command  of  the  plaintifFy  viz.  in  January ^  1819,  the  d 
fendant  purchased  twelve-sixteenths  of  the  BiBnerva 
Messrs.  Smith  8f  Co.;  and  Iiaving  a  nephew  (by  thename 
Mills),  who  had  previously  cotnmanded  another  JEiaH  It 
dia  ship,  called  the  Marquis  qf  Bfy,  and  wishing  him 
have  the  command  of  the  Minerva,,  m  order  to  make 
better  provision  for  him,  he  proposed  that  the  plaini 
should  give  up  the  command  of  her  to  JfUfe,  juid  jreoei 
in  exchange  the  command  of  the  Marquis  qf  Biy^ 
wliich  the  defendant  was  the  sole  owner,  and  which 
chartered  for  one  voyage  only  to  the  East  India 
and  on  which  the  agreement  in  question  between 
plaintiff  and  defendant  was  entered  into*    The  ezi 
of  commands  having  met  with  the  consent  and 
tion  of  the  East  India  Company,  but  who  it 
knew  nothing  of  the  terms  of  the  above  agreement 
Marquis  of  Ely  was  shortly  afterwards  ordered  on  a 
age  to  China  direct;  when  the  plaintiff  applied  to  the  die 
fendant  to  get  it  altered  to  Ckinaf  with  liberty-to  calf 
at  St.  Helena,  which  is  generally  termed  the  donUevoi^ 
age,  and  which  is  highly  beneficial  to  the  captain,  he  )my^ 
ing  the  advantage  of  trading  on  his  own  aocount,  but  oc- 
casioning a  material  increase  of  expense  to  the  ownen,  af 
a  vessel  bound  for  China  direct  would  perform  her  foy- 
age  in  a  much  less  time  than  by  touching  at  St.  Hdsmi 
and  the  defendant  accordingly  obtained  the  content  of 
the  East  India  Company  to  such  change.    Bodi  akupi 
then  sailed  on  their  respective  voyages ;  and  the  plaintiff*i 
adventure  in  the  Marquis  of  Ely  having  been  ^^ts^ffptui- 
ful,  he  became  bankrupt  soon  after  liis  return  to  tlui 
country,  m.  in  March,  1821;  and  whilst  the  Minarm 
was  on  her  return  to  England  in  the  fourtli  of  her  six  voj 
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»  9tM.  in  the  smnmer  of  18Se,  Captain  MUU  died,  a>M       Ji^ 
waB  brought  home  by  another  officer.  The  plaintiffthen 
^^Sed  to  the  defendant,  requiring  to  be  reinstated  in  the 

of  tiie  Mmerwi  for  the  fifth  voyage,  according 

^e  terntt  of  the  agreement ;  but  the  defendant  having 

to  comply  with  his  request^  and  stated  that  he 

entered  into  a  contract  to  sell  her,  the  present  action 

ooDunenced* 

Vor  Ae  pkuntiff,  PUtcher,  the  subscribing  witness  to 

^  agreement  was  called,  who  stated,  that  when  henego- 

''OD  the  part  of  the  plaintiff,  he^undertook  to  pay  the 

cURfibdant  JBOOOI.,  if  the  former  should  ref\ise  to  relinquish 

lu^eaDBandof  the  Jftwert;a,  but  that  such  undettaking 

^wrsaji  wimtty  unknown  to  the  plaintiff.    That  the  agreement 

oar£giBiIy  consisted  of  two  parts,  of  which  the  plaintitf  had 

OKK«^ andthe  defendant  die  other.    That^ln  consequence 

^^z  JDcemrersation  between  Fletcher  and  the  defendant, 

Aft«rtfae  destination  of  the  Marquis  of  Ely  was  changed, 

^■^«)  in  which  the  latter  said,  that  he  did  not  like  that  a 

^^^^pttin  should  be  possessed  of  an  agreement  which  he 

"^^tldas  a  rod  over  tiie  head  of  his  owner,  the  plamtiff's 

P^W  of  the  agreement  was  given  up  to  and  deposited  with 

^^'^^  defeiidant  for  safe  custody  only;  and  that  he  promised 

^at  it  ahoiild  be  produced  whenever  it  might  be  required ; 

^'^^'tfiai  to' eonridered  himself  bound  to  fulfil  it  in  every 

^^^ttpeet  as  fiuthfiilly  as  if  it  had  continued  in  the  hands  of 

^plaintiff. 

For  the  defendant,  it  was  insisted*  thaf  the  plaintiff's 
ptrt  of  "die  agreement  had  not  been  merely  deposited  Vidi 
the  fo/ttMTf  but  absolutely  given  up  to  be  cancelled,  or  by 
way  of  renunciation,  on  account  of  the  supposed  advantage 
the  plaintiff  might  have  derived  firom  the  change  kt  the 
Jintinstion  of  die  Marquis  of  Ely;  and  letters  written  by 
diephdntiff  to  the  defendant  were  given  in  evidence,  and 
officers  of  that  ship  called,  to  shew  the  high  terms  in  which 
the  plaintiff  had  spoken  of  the  kindness  and  liberal  con- 
duct of  the  defendant  towards  him,  as  weH  during  the 
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of  Directors,  pursuant  to  the  proyisions  of  the 
nci  of  that  statute  (a).  For  the  defendanty  it 
ided,  that  this  book  could  not  be  receiyed  in 
on  the  grounds,  that  it  was  only  kept  for  a 
md  specific  purpose,  and  that  although  it  might 
admissible  as  between  the  captain  of  the  ship 
iHDpany,  it  could  not  be  receiyed  as  against  a 
ff  who  knew  nothing  of  its  contents,  and  had 
unity  of  examining  or  checking  it.— ^His  Lord- 
eyer,  allowed  it  to  be  admitted,  as  he  consider- 
in  the  nature  of  a  public  book,  and  framed 
under  and  by  yirtue  of  the  statute  53  Oto. 
fBs  passed  for  the  better  regulation  of  passen- 
"ndia  vessels;  and  that  the  express  object  of 
ection  was,  to  enable  the  East  India  Cmnpany 
SHvrrect  list  of  all  passengers,  as  well  as  of  their 
and  description,  who  might  sail  from  thb  coun- 


1824* 


Richardson 

9. 
llBLLItH. 


ranto  oathorised  as 
K)n  oath,  (which  oath 
or  other  person  was 
orised  to  administer) 
perfect  list,  in  form 
as  aforesidd,  specify- 
68,  capacities,  and  de- 
al! persons  on  board, 
1  have  been  on  board 
M  vessel,  from  the 
iailing  thereof,  to  the 
Hi  and  all  arms  on 
deh  shall  during  such 
leen  on  board  such 
sel;  and  the  several 
laces  at  which  such  of 
ersons  as  may  have 
(  the  said  ship  or  ves- 
ave  to  died,  or  left 
IT  vessel,  or  such  of 
ns  as  may  have  been 
have  been  so  disposed 

nrhich  it   is  enacted. 


"  that  in  every  case  where  any 
such  list  shall  be  received  in  any 
port  of  the  said  united  kingdom, 
from  any  master  or  olher  person 
having  the  command  of  any  such 
ship  or  vessel,  the  officer  or  other 
person  receiving  the  same  shall, 
and  he  was  thereby  required, 
with  all  reasonable  dispatch,  to 
transmit  a  copy  of  such  list  to 
the  secretary  of  the  Court  of  Di- 
rectors of  the  sidd  united  compa- 
ny; and,  in  case  such  list  shall 
be  received  in  any  port  in  the 
Eatt  Indies,  or  other  place  with- 
in the  limits  last  mentioned,  sudi 
officer  or  other  person  recdving 
the  same  shall,  and  he  was  there- 
by required,  in  fike  manner  to 
transmit  a  copy  of  such  list  to  the 
chief  secretary  of  the  government 
to  which  the  port  or  place  in 
which  such  list  shall  be  recdved 
shall  be  subject." 


440  CASES  IN  TRIHtTY  TEKU, 

1894.  try. — His  Lordahip  CYcntually  left  it  to  the  Jury  to  say,  ^ 
Richardson  first,  whether  the  agreement  in  question,  had  been  given  ^^ 
MBLUfs;  ^P  >  ^u^'  ^l^y>  without  hearing  any  part  of  JFUtehet^M  evi*^^^^ 
denc^  summed  up,  deelaced  that  tfaey  weve  satisfied, 
it  had  not  been  r^linqpiished  by  .the  .p^aintiff^rbut  meiely 
posited  with  the  defiindani».  acoor^Ag.tO'hia  ow&: 
for  safe  custody^  On  whicb  his  Lordship <8«id»thait.dii^Q^ 
were  at  liberty  to  find  a  veidiot  foF  the  plaintiff  :fer  "^ 
value  of  the  two  vojfages  remaining,  to  be  perfiNcmed 
the  deadly  of  Captain  AR/fc^  and  wfaeni  the  plaintiff,  < 
manded  the  fiilfibnent  of  the  agreement;  and?  they^fim^if 
a  general  verdict  for  the  plaintiff. — Damagei^  .7i500£i  . 

Mr.  Serjeant  P^M  having  in  Uie  lastTeron  obtained  » 
rule,  calling  on  the  plamtiff  to  shew  cause  why  JbiaseEdkri^ 
shou]{i  not  be  set  aside,  and  a  new  trial  granted,.  oK.wbjjf  • 
the  entry  of  final  judgment  should  not  be  stayed*  on  tb^« 
grounds — First ,  that  the  contract  was  illegal  as  set  on.  ^ 
on  the  face  of  the  record,  or,  at  all  events,  as  beii^'COiK-'* 
trary  to  the  bye-laws  of  the  East  India  Compipiy,  wh( 
were  altogether  ignorant  of  the  terms  under -which 
exchange  was  to  take  place.    Secondly^  that  even  nq^'^ 
posing'  the  agreement  had  been  deposited  with  the  defht^^ 
dant  for  safe  custody,  the  Jury  should  not  have  been  &^ 
rected  to  find  damages  for  the  two  remaining  voynge8»  Ih^^ 
third  not  having  been  completed  at  the  time  the  action 
commenced.     Thirdfy,  that  the  agreement  was  illegal, 
it  was  entered  into  without  the  knowledge  or  asuent  of  tb^ 
other  part  owners  of  the  Minerva.    Fourthly,  that  as 
action  -was  brought  for  the  non-appointment  of  the 
tiff  to  the  third  voyage  after  the  date  of  the 
ment,  and  he  had  previously  become  bankrupt,  the 
fendant  could  no  longer  be  answerable  for  the  coni 
enteced  into  between  him  and  the  plaintiff  as  to 
exchange  of  commands,  nor  was  he  bound  tajre-qp|M>ic^^ 
the  latter,  considering  the  distressed  circumstances  ntMr 
der  which  he  hi^  fallen^* and  was  then  plaoed*. .  And 
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sify,  that  the  minutes  from  the  book  deposited  at  tH^       JM^ 

^:iia  House  were  improperly  admitted  in  evidence  to 

the  number  of  passengers  who  had  gone  on  boatd 

ttinerva  on  the  voyage  after  the  death  of  Milb,  and 

nrlxidi  was  in  prosecution  at  the  time  of  the  commencement 

oF*  €idi  aetiony  and  to  the  value  of  which  voyage  alone,  the* 

pl^dnM^eonldy  under  the  circumstances,  be  possibly  enti- 

tl^^^  to  recover* 

Onf  Bfr.  Serjeant  Vaugkan  and  Mr.  Serjeant  Basan" 
qmg^slmBg  now  about  to  shew  cause,  the  Court  called  on 
Mir*.  Serjeant  Pelt,  (and  Mr.  Serjeant  Lowes  and  Mr.  Ser- 
jeant WUde  were  with  him),  to  support  the  rule : — They 
sulrtuhled  that  the  plaintiff  was  not  entitled  to  recover,  on 
fr^  grounds.    Ffrsif  that  the  agreement  or  contract  as 
*et  dot  on  the  fiice  of  the  record,  was  a  nullity,  and  with- 
out Consideration.      Secondly ^  that  the  agreement  was 
^'^i  as  the  consideration  was  illegal  per  se,  as  well  as  be- 
^'•^ficu  the  defendant  and  the  other  part  owners  of  the  311- 
"•'Wa.     TMrdhff  that  the  contract  given  in  evidence  was 
"Ngaii  as  it  was  proved  by  Fletcher ^  that  he  had  under^ 
**keii  to  pay  the  defimdant  SOOO/.  in  case  the  plaintiff 
•hould  refuse  to  resign  his  command  of  the  Minerva^  or 
"*®  exchange  of  commands  should  not  take  effect.  Pourth- 
V'm  tliat  the  extract  from  the  book  from  the  India  House, 
^^^^'^^taiiiing  the  number  of  passengers  which  sailed  in  the 
^^n^nva  on  her  third  Voyage  from  the  date  of  the  agreement, 
^^%  not  admissible  in  evidence  as  against  the  defendant, 
■^^cid  Ituity,  that  the  Jury  had  given  excessive  damages^ 
f^Vfl  which  ought  to  have  been  confined  to  that  voyage,  as 
'^aaalti^ther  uncertain  whether  the  last  could  ever 
^>e  been  performed,  and  which  was  not  even  in  contem- 
*^*^tion  at  the  time  the  verdict  was  given. — First,  there 
no  consideration  for  the  defendant's  promise  on  the 
of  the  declaration^  and  on  which  alone  the  present 
T^tioiiia  fcunded.    The  only  consideration  therein  alleged 
^»  diat  provided  the  defendant  should  purchase  the  ship 
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jn^      Mmeroa,  the  plaintiff  would  aHow  JMtfls.to  goal 
RicHAKDtoii    manderi  upon  certain  conditions^  that  ia,  he  wjouU 

mm 

Hellish.      ^  owner  to  appoint  his  own  commander. .  It  vaa. 
tract  by  the  then  commander,  with  a  futnie .  ownsr  / 
he  ahould  become  the  purchaser  of  the  veaself  wobA 
had  not  such  an  interest  at  the  time*  as  to  enable. Iw 
insist  on  such  a  stipulation.     In  Boilers  A 
it  is  said,  that  **  if  ji.  leases  lands  to  B.  at  will, .  and  j4w 
consideration  that  B.  will  surrender  to  him  the 
at  willy  promises  to  B»  that  he  will  provideA 
for  •/•  &;  this  is  no  good  consideration  to  maintain  an 
tion,  because  he  might  determine  this  estate  at  jiriU.at 
pleasure."    So  here^  the  defendant  was  about  to 
the  ship,  and  after  he  had  bought  her,  the  plaintiff  ccHtJd 
have  no  right  to  retain  his  situation  as  comniande^l 
his  permission  for  the  defendant  to  appoint  another 
tain  was  neither  necessary  nor  required.    A  mere 
cise  of  a  legal  right  is  no  ground  for  a  consideration  Q 
which  to  found  the  agreement  in  question ;  as,  vhjCsa j^t^*^' 
defendant  purchased  the  ship,  he  had  a  right  toinm 
the  plaintiff  and  appoint  another  captain  in  hb  stead;  aiL 
as  the  plaintiff's  acquiescence  was  not  necessary  for  the 
pointment  of  another,  it  must  be  considered  as  a  mere  i 
to  what  he  had  no  power  to  prevent. — Secondfy,  even  mi 
ing  there  were  a  consideration,  it  is  illegal,  as  the 
itself  is  in  violation  of  the  bye-laws  of  the  East 
pany; — a  fraud  on  the  other  part  owners j—cont^aiy 
public  policy,  and  highly  prejudicial  to  the  public  i 
est ;  and  if  so,  it  is  quite  clear  that  it  cannot  be  made 
subject-matter  of  an  action.    The  consideration,  if 
was  for  the  sale  of  the  command  which  is  expressly 
hibited  by  the  bye-laws,  c  13,  ss«  9,  11  (&},  and  althoi^^^ 

I  .        .    '   ■ 

(a)  Vol.  I.  p.  2%  pL  27,  tit  Ac-  owner  of  any  skip,  <reigtoi  ^ 

tion  on  the  Case  (V).  the  Court  of  Direclovs,'  sIsO  *^ 

(h)  S.  9.  "  Item.  It  it  ordained,  any  office  of  mate,  piir«er»  g^' 

that  00  commander^  o^vner,  or  port  uer,  boatswain,  or  any  infeiior  ff* 
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npany  assented  to  the  exchange  of  the  commands, 
if  did  not  bbow  the  terms  of  the  hgreetnent  whfc*h 
»  ]ireviouily  entered  into  between  the  pfeinlHFaAH 
ist  through  the  medium  of  Pleicher.  Indep^ln^ 
ifithiB,  tk#;agpeei]ient  for  the  exehang^dould  onTj^be 
me- voyage;  and  a  contract  for  a  re^'ppdftitmeht  to  a 
odMafutureperiod ,  is  altogether  Toid ;  and  although 
Jawslook  to  a  pecuniary  consideration  only,  yet  they 
locive  a  Hberal  construction;  and  if  so,  the  consider- 
icrein  expressed,  must  be  taken  to  be  only  put  by 
example. — The  contract  was,  at  aH  events,  a  fraud 
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Me  say  Ice  or  reward 
9ifr,  diredly  or  imlirect- 
DJ  ^  the  said  offices  or 
setits  on  board  ntiy  ships 
Ited;  and  that  upon  proof 
Bieoftotlie  Court  of  Di* 
itech  oominauder,  male, 

glioucr,  boatswain,  or 
lerior  officer,  shall  lie  dis- 

the  service  of  this  Com- 
jkd  thait  any  owner,  part 
NT  commander  of  any  ship, 
1  as  aforesaid,  who  ^hall 

iurh  office  as  iiforesaid, 
liof  made  thereof  to  the  said 
f  Directors,  shall  forfeit  to 
ipmiy«  for  every  such  of- 
ouble  the  sum  for  which 
\i  office  sliali  be  sold,  to  be 
d  out  of  the  freight  or  dc- 
B  to  grow  due  ibr  the  said 

11.  **Itcm.  It  is  ordained, 
•eafler  no  owner,  or  part- 
ed any  ship,  or  any  coni- 
m  MMtr  persmi,  khall  di- 
K  tudirectly  sell  or  take' 
tiiity  or  eon«tc/fra/toii,  nor 
f  perMm  or  iMrraons,  buy, 
fim  aoy  9ral4iily  or  con- 

.fit.  G 


stderation  for  the  command    of 
any  ship  or  iliipB  to  be  freighted 
to  the  Company  :  and  in  case  any 
stich  eontraett  pjyment,  or  gift 
shall  be  made,  the  commander,  or 
intended  commander,  concerned 
iherehi,  shall,  from  thencefovth, 
t>e  incapable  of  being  employed, 
or  of  serving  the  Company  in  any 
capacity  whatsoever;  and  it  shall 
l>e  lawful  for  Ihc  Court  of  Direc- 
tors to  discharge  tlie  ship'  from 
the  Company*f  aery  ice,  if  they 
shall  think  tit;    and,  moreover, 
the  respective  parties  to  such  con- 
tmct,  receivmg,  paying,  or  giving, 
or  contracting  to  pay,  receive^  or 
give,  sliall  severally  pay  damages 
to  the  (^ompany,  at  the  rate  of 
double  the  sum  received,  or  to  be 
received,  paid,  or  given;  and  all 
the  partiea  shall  be  obliged  to 
iliscuver  such  transactions  as  afore« 
said,  aud  all  the  circumstances  re- 
lating thereto,  by  answer,  upon 
oath,  to  a  tnll  in  equity,  and  shall 
not  plead  or  demur  thereto;  and 
for  that  purpose,  proper  clauses 
shall  be  inaerted  in  all  ship|»iiig 
agreements." 
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on 
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Tee  under  Goyernment,  as  far  as  respects  the  sale  in       .j^^. 

m ;  and  those  principles  were  recognized  and  adopt-    RicBAai>io» 

the  Court  in  Card  v.  Hope  (a).  Mblliib. 

*d  Chief  Justice  Best — The  principle  established 

ictiford  V.  Preston  has  never  been  doubted,  and  it  is 

:lear,  that  the  sale  of  an  office  is  illegal,  and  that 

on  cannot  be  maintained  on  a  contract  arising  out 

1  sale.] 

!  agreement  as  to  the  exchange  of  commands  in 

Lse,  was,  at  all  events,  a  fraud  on  the  other  part 

i  of  the  Minerva,  as  they  were  entitled  to  a  pure 

ibiassed  nomination  and  choice  of  a  commander  by 

Gsndant ;  and  if  he  appointed  for  a  pecuniary  or  other 

»le  consideration,  they  received  an  injury;  and  it 

)e  inferred,  that  he  did  not  appoint  the  person  he 

have  done,  if  no  such  consideration  had  passed, 
igreement  is  also  fraudulent,  as  against  the  charter- 
( they  had  an  interest  in  the  appointment  of  a  Qt  per- 
commander ;  but  as  soon  as  the  agreement  was  signed 
i  defendant,  he  lost  all  discretion  as  to  the  appoint- 
if  any  individual,  however  deserving  he  might  be; 
I  the  office  of  commander  is  in  the  nature  of  a  pub- 
8t«  the  agreement  in  question  is  void,  on  the  ground 

being  contrary  to  pubUc  policy.  In  Hamngton  v. 
%atel  (6),  Lord  Thurlow  ordered  a  perpetual  in- 
on  to  be  granted  against  a  bond  for  the  purchase  of 
ice,  upon  the  public  policy  of  the  law,  although  the 
was  not  within  the  statute  5  &  6  Edw*  6 : — and  it  is  a 
rule  of  law,  that  no  action  can  spring  out  of  an  ille- 
^ntract.  And  in  Parsons  v.  Thompson  (c),  where  an 
r,  possessed  of  an  office  in  a  dock-yard,  agreed  to 
jiother  officer  a  certain  share  of  the  profits,  if  the 
would  procure  himself  to  be  superannuated,  and  re- 

l  BiTD.  &  Cress.  674.  {h)  1  Brown*s  Chan.  Cas.  124. 

{e)  1  Hea.  BL  322. 
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refunded  with  interest;  and  Lord  Chancellor  Henley 
tf  here  laid  it  down  as  a  rule  (a),  that  if  a  man  sells  his  in- 
^Serest,  to  procure  a  person  an  office  of  trust  or  service  un- 
^er  the  Government,  it  is  a  contract  of  turpitude;  it  is 
cting  against  the  constitution,  by  which  the  Government 
ught  to  be  served  by  fit  and  able  persons,  recommended 
y  the  proper  officers  of  the  Crown  for  their  abilities,  and 
^^vith  purity.  So  here,  the  captain  or  commander  of  an  East 
^ndia  ship  ought,   at  all  events,  to  be  appointed  under 
^he  sanction  or  with  the  knowledge  and  approbation  of 
^he  other  part   owners  or  shareholders,  as  well  as  the 
-^rharterers ;  and  with  the  assent  of  the  East  India  Company, 
-^rom  whom  no  contract  or  agreement  should  be  disguised, 
so  as  to  deprive  them  of  the  power  of  exercising  a  pure  and 
Tinbiassed  judgment. — But,  independently  of^these  deci- 
sions, the  provisions  of  the  statute  5  &  G  Edw.  6,  c.  16, 
prohibiting  the  sale  of  public  offices,  are  by  the  statute 
-49  Geo.  3,  c.  126,  ss.  1,  3,4(6),  extended  to  alloffices. 


1824. 

RlCHARDtOV 
MCLLISH. 


(«;   Ambler,  431. 

(A)  ••  An  act  for  llie  further 
prevention  of  the  sale  aiul  broker- 
-age  of  offices.**  The  first  section 
^f  which,  aHer  reciting  the  statute 
^  «t  6  Edw,  6.  c.  1 6,  enacts. "  That 
from  and  after  the  passing  of  the 
40  Ge0.  S,  the  said  act  of  5  &  6 
JSdw.  6,  and  all  the  provisions 
therein  contained,  shall  extend 
and  be  construed  to  extend  to 
Seoiitind  and  Ireland,  and  to  all 
offices  in  the  gift  of  the  Crown, 
or  of  any  office  a{)poiiited  by  the 
Crowu*  sud  all  commissions,  ci- 
vil^ naval,  or  military,  and  to  all 
places  and  employments,  and  to 
all  deputations  to  any  such  offi- 
ces, commissions,  places  or  em- 
ployments in  the  respective  de 
partments  or  offices,  or  under  the 


appointment  or  superintendance 
and   control  of  the    Lord   Fligh 
Treasurer  or  Commissionen    of 
the  Treasury,  the    Secretary  of 
State,  the  Lords  Commissioners 
for  executing  the  office  of  Lord 
High  Admiral,  the  Master  Gene- 
ral, and  principal  officers  of  his 
Majesty *s  Ordnance,    the  Com- 
mander in  Chief,  the  Secretary  at 
War,  the  Paymaster  General  of  his 
Majesty*s  forces,  the  commission- 
ers for  the  affairs  of  India,  &c.  and 
also  to  all  offices,  commissions, 
places,  and  employments  belong- 
ing to  or  under  the  appointment 
or  control  of  the  united  company 
of  merchants  of  England  trading 
to  the  East  Indiii,  in  as  full  and 
ample  a  manner  as  if  the  provi- 
sions of  the  6  Edw  6,  were  re- 
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commissions^  places,  and  employments  belonging  to  or  ui 
der  the  appointment  of  the  Etist  India  Company ; 
considering  the  nature  of  the  trust,  the  number  of  the 
sengers  and  crew,  and  the  amount  of  property  confided  -^ 
the  care  of  the  captain  of  an  Etist  India  ship,  a  trust  of  1 
highest  possibk  importance  is  vested  in  him :   and  by  tL  ^j 
former  statute  it  is  enacted,  that  *'  if  any  person  take 


peated  as  to  all  such  offices,  com- 
miasiotis,  places, and  employments, 
and  made  part  of  (he  49  Geo*  ^\ 
and  that  the  said  act  of  Edw,  6, 
and  the  49  Geo,  S,  and  all  the 
clauses  and  provisions  therein  re- 
spectively contained,  should  be 
construed  as  one  act,  as  if  the 
same  had  been  in  the  latter  statute 
lepcated  and  re-enacted." 

The  Sd  section  enacts,  <*  That 
Arom  and  after  the  passing  of 
the  49  Geo*  3,  if  any  person  or 
persons  shall  sell  or  bargain  for 
the  sale  of,  or  receive,  have,  or 
take  any  moneyi  fee,  gratuity, 
loan  of  money,  reward,  or  profit, 
directly  or  indirectly,  or  any  pro- 
mise, agreement,  covenant,  con- 
tract,  bond  or  assurance,  or  shall 
by  any  way,  device,  or  means,  con- 
tract, or  agree  to  receive,  or  have 
any  money,  fee.  Sec.  Sec.  directly 
or  indirectly;  and  also  if  any  pcr^ 
son  or  persons  shall  purchase  or 
bargain  for  the  purchase  of,  or 
give  or  pay  any  money,  fee,  gra* 
tuity,  loan  of  money,  reward,  or 
profit,  or  make  or  enter  into  any 
promise,  agreement,  covenant, 
contract,  bond,  or  assurance  to 
give  or  pay  any  money,  fee,  &c. 
Sec.  or  shall  by  any  way,  means 
or  device,  contractor  agree  to  give 
or  pay  any  money,  fee,  &c.  &c.  di- 


rectly or  indirectly,  for  any  uk^ixi^^ 
commission,  place,  orempIoyttH»( 
specified  or  described  in  the  9^ 
recited  act  or  that  act,  or  witj^ 
the  true  intent    or   meaning  of* 
the  said  act  or  that  act,  or  foraoy 
deputation    thereto^  or  for  any 
part,  parcel,  or  participatioD  of 
the  profits  thereof,  or  for  any  ap- 
pointment or  nomination  thereto 
or  resignation  thereof,  or  for  the 
consent  or  consents,  or  voice  or 
voices,  of  any  person  or  penoos 
to  any  such  appointment,  nomiot* 
tion,  or  resignation;  then  and ia 
every  such  case,  every  such  ptr- 
sou,  and  also  every  person  who 
shall  wilfully  and  knowingly  ^* 
abet,  or  assist  such  person  therdo, 
shall    be  deemed  and  adjudged 
guilty  of  a  misdemeanor. 

By  the  4th  section  it  is  ew^t- 
ed,  *•  That  if  any  person  or  peiiooa 
shall  thereafter  receive,  hafft* 
take  any  money,  fee,  reward,  or 
profit,  directly  or  indiredlyi  * 
take  any  promise,  agreement,  co- 
venant, contract,  bond  or  atfOf' 
ance,  or  by  any  way,  mcam  * 
device,  contract,  or  agree  to  i*" 
ceive  or  have  any  money,  ^ 
«c<?.  &c.  directly  or  indirectly,  *» 
any  interest,  solicitation,  petitio«»» 
request,  recommendation,  <X  vff^ 
tiation  whatever,  made  or  to  D^ 
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reement,  covenant,  bond,  or  any  assurance,  to 
lave,  any  money,  fee,  reward,  or  other  profit, 
indirectly,  for  any  office,  or  for  the  deputation 
:e  of  public  trust,  such  person  so  talcing  any 
;c.  shall  not  only  lose  and  forfeit  all  his  right, 
id  estate,  which  he  should  then  have,  of,  in  or 
office,  but  also  that  every  person  that  should 
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tended  to  be  made, 
pretence  of  making 
»r   procuring  to   be 
»re«t,  solicitation,  pe- 
lt,   recommendation 
I,  in  or  about  or  in 
jching,   concerning, 
any  nomination,  ap- 
deputation  to  or  re- 
iny  such  office,  com- 
*,  or  employment  aj 
under  any  pretence 
having  used  any   in* 
ation,    petition,  re- 
nendation,  or  ncgo- 
ibont  any  such  no- 
>pointment,    dcputa- 
lation,  or  for  the  ob- 
laviug  obtained  the 
onsents,  or  voice  or 
y  person  or  persons 
to  such  nomination, 
deputation    or    re- 
id  also  if  any  person 
tball  give  or  pay  or 
!ure  to  be  given  or 
ney,  fee,  &c.  &c.  or 
isc  or  procure  to  be 
;>romise,    agreement, 
Hitrart,  bond  or  as. 
by  any  way,  means, 
Ontract,  or  agree,  or 
or  cause  or  procure 
or  paid  any  money, 
fbr  any  solicitation, 
)uc9t,    reconimenda- 


tion,    or    negotiation     whatever, 
made  or  to  be  made,  that  ahall  in 
any  wise  touch,  concern,  or  re- 
late to  any  nomination,  appoint, 
ment,  or  deputation  to  or  rcsigna. 
tion  of  any  such  office,  commis- 
sion, place,  or  employment    as 
aforesaid,  or  for  the  obtaining  or 
having  obtained,  directly  or  indi- 
rectly, the  consent  or  consents,  or 
voice  or  voices  of  any  person  or 
persons  as  aforesaid  to  any  such 
nomination,  appointment,   depu- 
tat  ion,  or  resignation;  and  also 
if  any  person  or  persons  sliull,  for 
or  in  expectation  of  gain,  fee,  &c. 
&c.  solicit,  recommend,  or  nego- 
tiate in  any  manner  for  any  per- 
son or  persons  in  any  matter  that 
shall  in  any  wise  touch,  concern, 
or  relate  to  any  such  nomination, 
appointment,   deputation,  or  re- 
signation aforesaid,  or  for  the  ob- 
taining directly  or  indirectly,  the 
consent  or  consents  or  voice  or 
voices  of  any  person  or  persons  to 
any  such    nomination,    appoint- 
ment, or  deputation,  or  resigna- 
tion aforesaid,  then  and  in  every 
such  case,  every  such  person,  and 
also  every  person  who  shall  wil- 
fully and  knowingly  aid,    abet, 
or  assist    such     person    therein, 
shall   be  deemed  and  adjudged 
guilty  of  a  misdemeanor. 
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183^        give  or  pay  any  sum,  reward^  or  fee,  or  make  any  pnMmser 
RicBAAOBov    agreement^  &c.  for  such  office,  should,  on  the  same' 
Mbl^ibb.     '  ^^  money  being  paid,  be  immediately  disabled  to  havt 
occupy,  or  enjoy  the  said  office,  &c»  &c. 

Thirdly t  the  negotiation  for  the  contract  aa  proved 
Fletcher  was  clearly  illegal,  as  he  stated  that  he  had  und^^^ 
taken  to  pay  the  defendant  SOOOil  in  case  die  plaintiff  shdcs^:::^^ 
refuse  to  resign  his  ccmimand,  or  the  projected  rirrhnT^^^ 
should  not  take  place.    This  was,  at  all  events,  either  A  ^k.^ 
by  exchange,  or  a  contract  for  an  appointment  founded  ^ 
a  valuable  consideration.    Besides,  the  engagement  ^%vki^ 
prospectivci  and  a  person  cannot  agree  to  appoint  ti>    ait 
office  at  a  future  and  indefinite  period ;  but  here  th^  pju*- 
ties  stipulated  as  to  the  existing  and  future  commander  of 
both  vessels.     It  was  highly  improper  for  the  plaintiflTto 
resign  his  command;  and  more  particularly  so,  to  entir 
into  an  engagement  to  be  re-appointed  after  the  deaA  of 
Mills  f  and  the  defendant,  if  he  were  bound  by  the  tentn 
of  the  agreement,  would  be  compelled  to  re-appoifti  i^ 
plaintiff,  although  he  might  be  altogether  unfit  to  be  a(^ 
trusted  with  the  command ;  and  although,  as  in  thb  <»8e,he 
had  committed  an  act  of  bankruptcy ,  and  might  not  have  bb- 
tained  his  certificate.    As  to  the  stipulation  in  the  sgree 
ment,  that  it  should  only  be  carried  into  effect,  provided  the 
consent  of  the  Company  could  be  obtained,  it  is  whoUy  vor 
material,  as  such  consent  applied  only  to  the  then  aetov 
exchange,  and  not  to  the  re-appointment  after  the  deatb 
or  resignation  of  Mills;  and  if  the  contract  for  the  e<* 
change  were  illegal  in  the  first  instance,  the  consent  of 
the  Company  could  not  render  it  valid,  and  they  we^  D<t 
made  acquainted  with  the  terms  on  which  the  exchai^ 
was  to  take  place  at  the  time  their  assent  or  approbstitfi^ 
was  asked.     Fletcher  negotiated  the  whole  of  the  traJit' 
action  between  the  parties;  and  the  promise  by  hmf^ifif 
the  defendant  2000/.,  although  he  stated  that  it  was  tm- 
known  to  the  plaintiff,  must  be  considered '  as'  made  iV 
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tb«  ])laintiff  himself;  and  if  so,  it  avoids  the  whole  trans-       \}SSiL 
a^T^v^n,  M  a  principal  cannot  enforce  a  contract  made  by 
hii9~  i«0entt  if  it  turn  out  to  be  founded  on  an  illegal  consi- 
d^rci'tion.     So,  if  an  agent  be  employed  to  obtain  an  ap- 
Unenl^  and  he  procures  it  by  fraud,  the  principal  can- 
€ake  advantage  of  any  agreement  sueh  agent  may  have 
into  fbr  the  purpose  of  securing  the  appointment* 
JEr^ffmrihly,  the  book  containing  a  list  of  the  passengersi 
:cl/»p08ited  at  the  India  House,  was  not  adnrissible  in 
evidence  as  against  the  defendant,  although  it  was  kept 
tb^V^  pursuant  to  the  terms  of  the  statute  58  Geo.  8,  t. 
a^  it  was  not  in  the  mature  of  a  public  document,  so 
QUike  it  evidence  against  third  parties.     The  statute 
pissed  when  the  trade  to  India  was  thrown  open;  and 
[b  the  book  was  produced  for  the  purpose  of  shew* 
the  supposed  profits  of  a  voyage,  yet  it  only  con* 
the  nomber  and  description  of  passengers  who  went 
^^^^  im  the  Minerva^  and  not  the  sums  or  price  paid  ibr 
^^^^"^  **— o«^g  money;  and  there  might  have  been  no  pas- 
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on  the  homeward  voyage,  and  if  so,  the  profits  to 

^^erived  by  the  captain  were  indefinite  and  uncertain. 

^  -^^^ai  in  the  nature  of  a  voucher  to  the  Company  for  the 

^^^*^f3uct  of  one  of  their  servants ;  and  when  that  purpose 

^^  satisfied,  it  could  be  of  no  further  use;  and,  therefiore. 

.^^nnot  be  considered  as  a  public  paper  or  document 

^^ .  >irhich  the  general  rules  of  evidence  will  apply. 

X  X^asily,  as  to  damages.  The  Jury  were  improperly  direct* 

'         ^^  as  to  their  being  at  liberty  to  give  damages  for  the  two 

k  ^^yages  remaining  to  be  performed  after  the  death  otMitti, 

f  ^4^lbey  ought  to  have  been  confined  to  tliat  which  was  then 

^progress,  and  they  could  not  be  required  to  take  any  con- 

%:jlj|geijU5}es  into  account.     There  was  no  evidence  to  shew 

%hAf>^6  plaintifiThad  lost  more  than  one  voyage,  and  yet  a 

%yfa,  was  given  equivalent  to  the  profits  of  both.  The  profits 

tabe  derived  from  the  last  were  altogether  conjectural,  and 

tba  plfuntjiF  should  have  postponed  his  action  until  it  had 
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-l^f^-       been  peTfomied.     It  is  the  duty  of  the  owners  to  preseH" 
Richardson    a  fit  and  competent  person  as  commander  to  the 
Hellish.       pany^  and  their  assent  depends  on  his  being  duly  qual^ 
fied;  and  according  to  the  regulations  of  the  Compan; 
there  must  be  a  new  charter  and  appointment  on 
voy^ge^  as  well  as  a  fresh  agreement  by  the  owners  to  a{» — 
point.     Here^  however^  the  plaintiff  might  have  been  inea-.^ 
pacitated  from  taking  the  command  on  the  last  voyage  froirm 
illness  or  deaths  or  the  ship  might  have  been  lost  or  wreck- 
ed, or  received  a  damage  which  might  unfit  her  for  anoAor 
voyage.     Besides,  there  was  a  legal  objection  to  the  phm-^ 
tiflTs  re-appointment,  and  of  which  the  defendant  might 
avail  himself,  as  the  former  had  become  bankrupt;  and  al- 
though he  might  have  obtained  his  certificate,  yet  a  second 
bankruptcy  might  have  intervened  before  the  commence- 
ment of  the  last  voyage.    At  all  events,  he  stood  in  a  dif- 
ferent situation  from  a  person  who  might  speculate  largely 
on  his  own  account ;  and  there  should  be,  at  least,  an  im- 
plicit confidence  between  the  owners  and  their  command- 
er, which  must  necessarily  be  weakened  by  bankruptcy  or 
insolvency ; — and  as  the  action  was  founded  on  a  contract 
to  be  executed  in  future,  and  the  last  voyage  rested  ra« 
tirely  in  contingency,  it  may  be  assimilated  to  the  case 
a  promissory  note  payable  by  instalments,  where,  if 
fault  be  made  in  the  first,  the  plaintiff  is  not  entitled 
sue  for  the  whole,  but  can  only  take  a  verdict  for  the  iite-  — 
stalment  due  at  the  time  of  commencing  the  action,  and  ib>  t 
is  not  like  a  bond  where  a  single  breach  would  create 
forfeiture  of  the  penalty.     And  in  Cooke  v.  Whorwood{a[ 
it  was  decided,  that  if  money  is  awarded  to  be  paid  at  di 
ferent  times,  the  party  to  whom  it  is  payable  can 
such  sum  only  as  was  due  at  the  time  of  bringing  the 
tion,  and  that  when  another  sum  awarded  should  become ^ 
due,  he  might  commence  a  new  action  for  that  also,  axm^^ 

(a)  2  W1118.  Sauad.  337» 
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8O9  iGUeM  quoiies.     If  so^  the  plaintiff  was  premature  in         18S^ 
l>riiiguig  his  action  till  both  the  remaining  voyages  had    Richaex>son 
b^^n  completed ;  and  he  can,  consequently,  be  entitled  to      melliih. 
recover  damages  for  one  only,  vist.  that  which  was  in  pro- 
gress after  the  death  o{  Mills;  and  more  especially  so,  as 
the  last  rested  entirely  in  contingency  at  the  time  of  the 
conunencement  of  the  action. 

X^ord  Chief  Justice  Best. — The  questions  which  we  are 
ci^led  on  to  decide  in  this  case,  are  five,  and  may  be  thus 
disposed  of:  First,  whether  the  Jury  have  been  improperly 
dixxaoted,  as  to  the  damages.  Secondly ,  whether  evidence 
l^^^s  lieen  received,  which  ought  to  have  been  excluded. 
^^*wdily,  whether  the  contract  as  it  appeared  on  the  evi* 
i<se  given  at  the  trial  was  illegal.  (These  have  been 
in  support  of  the  rule  for  a  new  trial).  Fourthly, 
^b^ther  the  contract  as  set  out  on  the  record  appears  to 
"^^  ^rithout  consideration;  and  Za^/y,  whether,  if  it  contain 
^  ^^osisideration,  it  is  illegal  and  void  ?  The  two  latter  points 
^^"^  been  insisted  on  as  a  ground  to  arrest  the  judgment, 
will  as  shortly  as  possible  address  myself  to  every 
^^^  of  these  objections.  I  agree,  that  if  my  Lord  Otf- 
was  not  warranted  in  telling  the  Jury  that  they 
It  take  into  their  consideration  what  might  be  lost  by 
*^^  last  voyage,  and  of  which  the  plaintiff  was  deprivedj 
7^^^  verdict  ought  not  to  stand,  because  we  are  bound  to 
^^^er  that  the  Jury  acted  under  that  direction;  and  that 
l^^Brt  of  the  damages  which  have  been  given,  (although, 
^^om  the  nature  of  the  evidence,  we  cannot  see  they 
^^ve  given  damages  for  the  second  or  last  voyage),  yet, 
^  they  might  have  been  given  for  such  a  voyage,  it 
Vould  be  a  ground  for  a  new  trial.  It  seems,  however,  to 
\te  dear  that  the  Jury  took  more  than  one  voyage  into 
fiieir  consideration ;  the  profits  of  which  were,  according 
to  the  evidence  of  one  witness,  6000/.,  of  another,  7000/., 
and  of  another,  8000/.  And  if  the  Jury  had  given  7500/. 
for  one  which  had  not  been  performed,  it  clearly  would  have 
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18g4»^        l^Qn  iin  unjust  verdict.     But  it  appears  to  me  that  ^eiie 
RicHARDsoir    Jury  have  taken  a  correct  line;  they  might  have  said,  as k 
Mellish.       appears  from  the  evidence,  that  as  the  profi  ts  of  one  voyage 
are  from  (iOOO/.  to  8000/«  we  will  take  some  middle  couri^ 
and  not  give  the  plaintiff  the  whole  of  that  sum,  as  there 
are  a  number  of  contingencies,  which  might  prevent  Iiim 
from  ever  being  entitled  to  it,  and  we  will  therefore  give 
him  one  half.     Whether  that  was  a  safe  line  to  go  by,  I 
do  not  know ;  but  had  I  been  in  the  situation  of  the  Jui7> 
I  do  not  think  I  could  have  found  a  better.     That  briiigi 
me  back  to  the  question,  whether  Lord  Grf^orrf  waswuV 
ranted  in  telling  the  Jury,  that  they  might  take  the  scecmd, 
or  last  voyage,  into  their  consideration,  or  was  he  boanfi 
to  say,  *^  all  that  you  can  take  into  consideration  in  esti* 
matmg  the  damages,  is  the  loss  of  one  voyage.'*    Tkt 
argument  that  has  been  pressed  on  us,  is,  that  they  toM 
only  take  one  voyage  into  consideration;  and  there  iis 
great  deal  of  speciousness  in  it,  for  the  plaintiff  could  piif 
be  appointed  for  one  voyage,  as  the  appointment'  of  •  ' 
captain  or  commander  is  renewed  every  voyage.  •  Bit 
although  tliat  is  the  case,  may  not  parties  look  to  tbat 
which  is  the  practice  of  the  East  /itdia  Company  ?  mr.t]iit 
although  they  renew  the  appointment,  they  renew  itinilis 
same  person,  and  who  is  consequently  entitled  to  contiBoe 
for  the  whole.  If  that  practice  be  legal,  the  plaintiff  nigkt 
say  t6  the  defendant,  "  if  you  had  appointed  me  for  tfaefnt 
voyage,  I  should  have  continued  for  the  second ;  you  lun* 
not  only  deprived  me  of  the  profits  I  should  have  uttds 
on  the  first  voyage,  but  on  the  second  also«     It  requirtf 
no  legal  understanding  to  decide  this;  common  sense sqrif 
that  a  party  is  not  to  be  paid  for  consequences  lAidL 
might  not  turn  up  in  his  favour,  but  the  plaintiff  is  entidfli 
to  have  a  compensation  for  being  deprived  of  that  »wbi(^ 
almost  amounts  to  a  certainty,  in  cases  of  this  de6cnptioo«t>l 
am  therefore  of  opinion  that  Lord  Giffbrd  was  atiiiltlf' 
warranted  in  telling  the  Jury,  that  **  they  might  take  into 
their  consideration,  that  the  plaintiff,  liy  the  breach  of  thit 
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a^^rieeroent,  had  been  not  only  prevented  from  going  the        }^^^ 

voyage  succeeding  the  death  of  AIUls,  but  in  all  probability    EiciuAMmft 

prevented  from  going  the  last  also ;  and  therefore,  in  naak-      mei^lub. 

ing  uptbeir  minda  on  the  damages,  they  might  have  taken 

into  their  consideration,  that  which  he  might  have  lost  from 

tb«  second  or  last  voyage."     If  bis  l4ordship  had  not  told 

ttieoi^  80/a  new  trial  ought  to  be  granted,  for  he  would  not 

ha.Vje  presented  thecase  to  them  in  a  manner  that  would  have 

enabled  Hho  pUintiff  to  recover  all  that  he  was  in  justice  enli- 

tlod  fte  demand.    But  this  case  has  been  Ukened  to  the  case 

of  B^puiated  payments  at  different  times ;  there,  undoubtedr 

'y  #  ft  new  cause  of  action  arises,  but  here  the  cause  of  action 

^  completey  for  the  whole  has  but  one  neck,  and  that  neck 

wiH»  cat  off  by  one  act  of  the  defendant,  which  entitled 

tb^  plaintiff  to  maintain  this  action.     It  would  be  moat 

i>^i«elijievotis,  and  increasing  litigation,  to  aay,  thattlieagree^ 

could  :be  severed,  and  that  the  defendant  miglit  tell 
plaintiff,  ^'  you  shall  not  have  all  you  are  entitled  to 
^  your  first  action,  but  you  shall  be  driven  to  bring  a 

d,  a  third,  or  a  fourth**' 
I'^ome  now  to  the  next  question  with  respect  to  the  ad* 

ility  of  evidence.    For  the  purpose  of  proving  the 

es  the  plaintiff  had  sustained,  a  list  was  put  in,  re« 
^^^^i^cd  by  the  captain  under  the  authority  of  the  statute 
^^  CSfo.S,  c.  155,  ss.  15,  16;  and  it  has  been  strenuous- 
7'ieontended  that  that  paper  was  not  evidence  against 

parties.     But  I  am  decidedly  of  opinion  that  there 
foundation  for  that  olyection.    It  is  a  public  paper, 

out  by  a  public  officer,  who  is  under  a  responsibility 
^^Uikfrit  out  accurately  (a).   And  that  being  the  case,  it  ia 


lible  in  evidence  on  the  same  principle  as  the  sailing 

^^^kuctions,  the  list  of  convoy,  or  the  list  of  the  crew  of  a 

^^are  xeoeivable.     It  may  be  said,  however,  that  those 

^  papers  which  come  from  government  offices.    But  the 

^^lu*  o£  the  Bank  of  England  have  been  made  evidence. 

'  /I  •     '       •      I  ' 

(a)  See  Jehuon  v.  Wmrd,  6  Eiip.  N.  P.  C.  48. 
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-l^y^"       ^  documents  are  evidence  that  are  considered  as  pu 
RicHAu>soN    papers^  and  made  out  by  persons  who  have  a  duty  to  t 
MzLLisH.       public  to  perform,  and  whose  duty  it  is  to  make  them 
faithfully  and  accurately.     On  account  of  that  duty 
responsibility,  credit  is  given  to   them.     The  paper 
question  is  of  as  high  authority  as  any  of  those  to  wbirr^^ 
I  have  referred,  nay,  higher  than  the  books  of  the  Baj^^^ 
of  Englandy  or  those  at  Lloyd's,  or  the  lists  of  convc^^ 
which  have  hitherto  been  received  as  evidence  (a).     Th^ 


captain  was  ordered  by  the  15th  section  of  the  statute, 

which  we  have  been  referred,  to  make  out  the  paper  o^*^^^ 


list  in  question  upon  oath,  which  oath  an  officer  of  th( 


customs  is  authorised  to  administer;    and  for  what pur-^'*^'*'' 
pose?  for  the  purpose  of  enabling  the  Ecut  India  Com^ — 
pany,  (who,  although  subjects  in  England,  are  great 
vereigns  in  India),  to  know  what  description  of  persons, 
and  with  what  sort  of  arms  these  persons  are  going  to^'    to 
their  settlements  in  India,  the  adminbtration  of  the 
fiftirs  of  which  is  committed  and  subjected  to  them.     If  th< 
are  not  pubUc  papers  made  with  a  view  to  great 
of  public  policy,  I  am  at  a  loss  to  know  what  are  paUifLiKJrc 
papers;  if  so,  credit  must  be  given  to  all  papers  so  mnda^  tv^ 
and,  consequently,  I  think  that  the  papers  in  querti^    gp 
were  most  properly  received  in  evidence. 

This  brings  me  to  the  third  question,  whether  then^^  i 
any  illegality  in  the  transaction.    I  agree,  that  if  the 
fendant  has  clearly  and  satisfactorily  made  out  by 
dence,  a  fraud  in  this  case,  or  if  it  appears  on  the  reoofrf 
that  this  is  a  corrupt  agreement,  or  that  it  is  manifestljr  k 
contravention  of  pubUc  policy,  whatever  we  may  say  as  to 
the  raising  this  objection,  it  must  of  course  prevail.  Qvmg 
the  fullest  effect  to  the  able  Argument  adduced  for  }m, 
I  am  of  opinion  that  he  has  made  out  neither ;  for  whenvt 
come  to  consider  the  record,  there  does  not  appear  to  be 
the  least  pretence  for  the  objection.     It  is  said,  howerer, 

(a)  See  Pldllipps  on  Evidence,  5th  Edit  Vol  I.pafe4ia. 
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that  it  18  a  fraud  on  the  East  India  Company^  and  on  ,j^^. 
the  co-owners.  It  cannot  be  a  fraud  on  the  Companyi  for  Richardson 
they  were  apprised  of  the  whole  of  the  transaction :  They  mellish. 
knew  that  both  the  plaintiff  and  Mr.  Mills  were  captains 
>r  commanders  of  ships,  and  they  knew  that  the  whole 
sfiect  of  this  contract,  (as  far  as  we  have  any  evidence  of 
it  cm  which  the  Jury  have  acted),  was  to  exchange  the 
xmunand  of  one  ship  for  the  command  of  another ;  or  to 
petnove  the  captain  of  the  one  and  substitute  the  other  in 
iiii  place.  Is  there  then  any  thing  on  the  tsuce  of  this 
2«Dsaction,  that  is  corrupt,  illegal,  or  impolitic?  For  any 
thing  that  appears,  (exception  only  being  made  to  the  tes- 
khnony  of  Fletcher),  this  might  have  been  done  with  the 
purest  regard  to  the  service;  and  the  plaintiff  might  have 
been  thought  more  fit  to  command  on  the  one  voyage,  and 
Mills  on  the  other.  On  such  grounds,  we  are  not  to  pre- 
sume corruption:  corruption  is  to  be  made  out;  for  fraud 
niU3t  be  proved,  and  not  presumed ;  and  I  see  nothing  in 
the  whole  of  this  transaction,  but  what  is  perfectly  con- 
mt/exU  with  the  view  I  have  taken  of  it ;  viz.  the  removal 
of  one  captain  from  the  command  of  one  ship  to  that  of 
another,  and  for  both  of  which  he  was  equally  competent. 
We  have  heard  much  of  this  being  in  contravention  of 
public  policy,  and  that  on  that  ground,  the  consideration  for 
^e  agreement  cannot  be  supported.  But  I  am  not  much 
disposed  to  yield  to  arguments  of  public  policy.  Indeed,  it 
sppears  to  me,  that  the  Courts  have  gone  much  further  than 
they  were  warranted  in  doing  in  questions  of  policy,  and 
Judges  have  sometimes  taken  on  themselves  to  decide  doubt- 
iul  questions  of  policy,  and  they  are  always  in  danger  of  so 
ioing,  because  Courts  of  Law  look  only  at  the  particular 
sase,  and  have  not  the  means  of  bringing  before  them  all 
those  considerations  which  ought  to  enter  into  the  judg- 
me^  of  those  who  decide  on  questions  of  policy.  It  is 
dierefore  not  a  doubtful  matter  of  policy  that  will  decide 
this  question,  or  that  will  prevent  the  plaintiff  from  reco- 
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a 

vering.     At  the  same  time  it  must  be  admittedi  that  if  th» 

aicHA&osoN    transaction  in  question  be  shewn  to  be  in  direct  conl 

MsLLxsu.       vention  of  public  policy,  tlie  plaintiff  cannot  succeed; 

itmUst  be  unquestionable,  there  must  be  no  doubt;  and 

k^  looking  at  all  tlie  facts  of  this  case,  I  can  see  nothing  on  C 

score  of  policy,  tliat  prevents  the  plaintiff  from 

in  this  action. — With  respect  to  the  testimony  of  Fletckt 

he  stated  a  contract  between  himself  and  the  defendant, 

which  they  might  both  be  indicted  for  a  conspiracy. 

the  question  is,  does  that  corruption  extend  itself  to 

plaintiff?  There  is  no  evidence  that  it  does.  Onthecontnryf 

Fletcher's  evidence  distinctly  was,  that  the  plaintiff  did  nol 

know  it.  It  has  been  said  however,  (and  a  reference  has 

made  to  another  subject,  to  which  I  admit  there  is  a  fair  analo— -^ 

gy),  that  although  the  plaintiff  did  not  know  it,  yet  thatift'^ 

his  agent  make  a  corrupt  contract,  tlie  principal  must 

for  it  as  well  as  for  all  the  consequences.   It  is  not  ni 

now  to  decide  that  point,  but  I  am  fully  aware,  that  if  i 

agent  promises,  the  principal  is  liable.     There  is  a 

deal  of  weight  in  the  analogy,  but  my  answer  to  that 

jection  is,  that  tliat  point  was  never  raised  at  nisi 

and  if  it  were  not,  no  advantage  can  be  taken  of  it 

Lord  Giffbrd  should  there  have  been  desired  to  tell 


Jury, ''  llcmcmber,  that  though  corruption  is  not  brougIB/ 
home  to  the  principal,  if  it  is  brought  home  to  the  agecvi^ 
it  will  be    suilicicnt/'      To    that  point  the  attention     of 
the  Jury  was  not  called,  nor  was  it  so  left  to  them.  Tbesiv* 
fore,  in  such  a  case  as  this,  where  justice  is  all  on  one  side, 
we  will  not  grant  a  new  trial  for  tlie  purpose  of  giving  to 
the  defendant  an  opportunity  of  raising  that  objection. 

With  respect  to  the  remaining  objections  in  arrest  of 
judgment,  I  think  there  is  no  foundation  for  either  of  thcB; 
and  although  much  confidence  has  been  expressedi  vi 
may  still  continue,  yet,  it  must  be  considered  tliat  our  d^ 
cision  is  but  a  passport  to  a  higher;  and  that,  if  we  have 
taken  a  wrong  view  of  the  case  in  this  res{>ect,  our  jt 


tlf  THB  FIFTH  TEAR  OF  OBO.  IV.  466 

mt  is  liable  to  correction. — First,  it  haa  been  said,  that       .j^^. 

consicleration  appears  on  the  record;  but  I  am  of  opin-  Ricbakosoh 
i  that  there  would  scarcely  have  been  ground  for  the  m^^C^^u, 
jection,  even  if  the  declaration  had  been  specially  de- 
irredto;  but,  at  all  events,  there  is  sufficient  on  the 
%  of  the  declaration  to  raise  a  presumption  of  considera- 
m  after  verdict.  It  is  there  stated,  that  it  was  mutually 
rreed  between  the  plaintiff  and  defendant,  that  provided 
e  latter  should  purchase  the  Eiui  India  ship  Minerva, 
^  which  the  plaintiff  was  the  then  commander,  and  pro- 
ved the  consent  of  the  Directors  of  the  East  India  Com- 
ply could  beobtained,  &c. — Is  not  the  purchase  of  the  ship 
^iBcient  consideration  ?  It  is  not  necessary  that  there 
t<>ttld  be  a  consideration  of  value  to  one  of  the  contracting 
udes,  it  is  sufficient  if  it  be  a  detriment  to  the  other. 

ITe  have  been  referred  to  a  case  in  Rollers  Abridgment, 
fed  which  was  most  accurately  stated.  And  in  Viners 
BriJgmeni{a),  it  is  translated  in  the  following  words, 
■iiiefy,  that  '*  if  A.  leases  lands  to  B.  at  will,  and  A.,  in 
vntideration  that  B.  will  surrender  to  him  the  said  estate 
-  will,  promises  to  B*  that  he  will  provide  a  parsonage  for 
••  Jl,  this  is  no  good  consideration,**  and  for  this  plain  rea- 
^H}  because  we  can  always  take  notice  of  the  extent  of  the 
J^rest  of  a  tenant  at  will,  we  know  that  it  is  determin- 
A  at  a  word :  the  breath  of  the  landlord  annihilates  such 
tiSbancy  in  a  moment.  An  agreement  to  hold,  when  the 
<i91ord  might  say,  you  shall  not  hold  an  instant  longer, 

110  consideration.     But  the  compiler  of  Finer  goes  on 
^  state,  that  "if  there  had  been  a  controversy  between  A.- 
^d  B.J  whether  it  was  a  lease  at  will,'  or  for  years;  and, 
hereupon,  the  assumpsit  had  been  made  as  before,  this 

• 

^  bleen  a  good  consideration.**  If,  therefore,  there  had 
d^'any  'doubt  of  the  tenancy  at  will,  or  whether  the  ten- 
^tlmd'a  tight  to  hold  or  not,  the  consideration  would 


*> 


'  X^)  Vol.  I.  p.  309,  Tit.  Actions  (of  Asiumpsit),  (U). 
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-j^^-  ^^^^  ^^^^^  good.  Th^t  appears  to  me  to  answer  the  ob« 
RicHAEDioii  jection,  for  when  -a  party  takes  as  tenant  at  willi  the  law 
MiLLisH.  takes  notice  of  what  his  interest  b.  But  we  cannot  take 
notice  of  the  nature  of  the  interest  of  a  captain  of  an  Eari 
India  ship.  We  cannot  know  that  there  might  not  be 
covenants  which  would  secure  him  a  possession  of  her  for 
a  great  length  of  time^  or  that  he  could  be  turned  oat  by . 
the  Company  without  his  own  consent.  And  we  are  war- 
ranted in  presuming^  after  verdict^  that  the  captain  might 
have  a  right  to  retun  the  command  for  more  than  one 
voyage.  And  Evanses  case  (a)  is  an  authority  to  diew, 
that  the  Court  has  presumed  a  great  deal  more  after  ter* 
dicti  and  which  is  thus  reported :  In  an  action  upon  the 
case,  "  whereas  the  plaintiff*  pretended  title  to  eertain 
goods  in  the  custody  of  one  Su^an  Priekei,  and  claimed 
them  to  be  his  own,  intending  to  remove  them ;  the  defend- 
*  mnt  in  consideration  that  he  would  suffer  them  to  costi- 

nue  there,  assumed  to  see  them  forthcoming,  and  tl^ 
they  should  not  be  embezzled,  but  safely  kept  to  the  use 
of  the  plaintiff^,  and  shews,  that  affterwards  the  gooda  were 
eloigned,  &c.  Upon  non  assumprit  and  verdict  for  thefliin' 
tiff*,  it  was  moved  to  stay  judgment,  that  it  did  notappetf 
that  the  property  of  these  goods  was  in  the  plaintiff,  fo^ 
was  alleged  only  that  he  pretended  to  them,  and  chtDed 
them  to  be  his  own ;  sed  nan  allocatur,  for  the  dedanto 
is  full  enough ;  at  least,  it  must  be  intended  he  proved 
they  were  his  own,  or  the  Jury  would  not  have  fbund  fo 
him.**  May  we  not  therefore  presume,  (after  verdieOi 
that  the  captain  had  a  right  to  hold  the  ship  aa  agatnflt  tbe 
defendant  ?  The  case  cited  appears  to  nie  to  be  fiur  stnoffit 
as"  although  tiie  plaintiff*  only  pretended  title  to  the  go6di> 
yet  the  Court  presumed  that  they  were  his  own.  Here,  Iio<^ 
ever,  there  is  abundant  consideration  stated  on  tfaereoofA 
or,  at  all  events,  there  is  sufficient  for  the  Court  to  pMOB^ 
it  after  verdict. 

(«)1  Vest.  211. 
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It  has  been  said,  however ^  that  if  there  be  any  consi-       ,j^^, 
^deration  it  is  illegal.     Now  we  must  look  at  the  whole  of    Bighakomm 
the  record,  and  see  if  it  be  so  or  not.     It  appears  that      UMinu 
the  defendant  was  the  sole  owner  of  the  Marquis  of  Ely; 
-and,  therefore,  he  could  commit  no  fraud  on  the  co-owners, 
nor  could  he  commit  a  fraud  on  the  East  India  Com- 
pany with  respect  to  the  Minerva,  as  it  appears  that 
their  attention  was  called  to  the  whole  of  the  transaction. 
Is  there  then  any  fraud  in  the  proceeding?  Sifl  it  from 
the  top  to  the  bottom,  and  what  does  it  amount  to  ?   No- 
thing more  than  this,  that  a  person  who  has  the  sole  in- 
terest in  one  ship,  and  is  about  to  procure  an  interest  in 
another,  makes  a  bargain  with  the  captain  of  the  one,  to 
exdbange  it  for  another.    Is  there  any  fraud  in  that?   I 
diink  not.     I  am  perfectly  aware  of  the  difference  between 
a  legal  and  moral  fraud,  but  I  do  not  even  see  that  there 
is  a  legal  fraud,  nor  is  there  any  thing  against  public  po- 
licy in  this  sort  of  exchange  being  effected.    There  is  no- 
thing corrupt,  nothing  improper  in  it,  and  if  not,  there  is 
no  ground  to  arrest  the  judgment  on  the  score  of  ille- 
gality.    But  we  have  been  referred  to  several  cases,  and 
to  an  act  of  Parliament,  which  act  completely  confirms 
way  yriew  of  the  case.     I  thought  that  a  contract  of  this 
description  was  not  to  be  set  aside  on  refined  ideas  of 
fiaiid ;  but  that  there  must  be  that  clear,  broad,  palpable, 
_  eorrupt  proceeding  which  is  spoken  of  in  that  act,  which 
shews  the  utmost  extent  to  which  the  legislature  intended 
to  go,  and  which  we  cannot  exceed.    That  statute,  which 
ai^lies  equally  to  offices  of  the  East  India  Company,  as 
lo  offices  under  Government,  enAets,  that  if  there  is  a  sale 
of  any  office,  it  is  void;  and  in  every  section,  it  appears 
Ihat4here  must  be  some  corrupt  pecuniary  consideration. 
I  agree  that  it  is  not  necessary  that  the  party  should  get 
money  by  it  directly,  if  it  be  done  indirectly  or  circuitously, 
if  by  the  interest  made,  the  pecuniary  advantage  can  be  got 
at,  that  will  do.    But  the  legislature  never  meant  to  carry 
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1824»         this  doctrine  of  corruption  further.    That  is  quite  cleftr 
Richardson     fi'om  the  words  they  have  used^  for  the  word  is  **  money^ 
Mkllub.      ^"^  ^^  terms  relating  to  money  are  used  in  every  sectioDy 
with  that  extent  of  phraseology  which  embraces  every 
case^  (whatever  artifice  is  used),  where  the  basis  of  the 
transaction  is  corruption  between  the  parties.     That  is 
the  species  of  corruption  which  the  act  has  described. 
That  gives  us  the  rule,  and  beyond  that  we  are  not  war- 
ranted in  going;  for  if  the  legislature  had  thought  that 
every  bargain  of  this  description  was  to  be  ]>revented, 
they  would  not  have  said,  you  are  to  consider  if  there  is  a 
mere  pecuniary  consideration,  or  of  the  netture  of  a  pecu-. 
niary  consideration  sufBcient  to  avoid  the  bargain;  but 
they  would  have  gone  on  to  say,  there  shall  be  no  bargaioi 
no  tying  up  the  hands  of  those  who  have  to  do  with  the 
appointment  to  the  command  of  East  India  ships^  all  those 
appointments  shall  be  made  without  bias,  the  party  shall 
come  uninfluenced,  and  not  restrict  himself  from  appointin 
again  as  soon  as  the  voyage  is  performed.     It  is  quite  el 
that  the  legislature  would  have  used  words  of  that  natuiO; 
if  they  had  intended  it.     They  knew  how  impassible  it  w 
to  regulate  transactions  by  such  visionary  notions  or  su' 
terfuges  as  these.     They,  therefore,  conflned  it  to 
niary  advantage,  or  something  in  the  nature  of  it,  or  to 
derived  from  it.     And  that  does  not  appear  on  the  fSsu^e 
the  record,  and  it  was  not  proved  that  the  plaintiff  ev( 
derived  any  pecuniary  advantage  or  profit  in  the  nature  < 
such  pecuniary  advantage.    The  statute,   therefore, 
stead  of  being  an  authority  in  favoiur  of  the  defendant, 
an  authority  against  him.     We  have  also  been  referred  ^ 
several  cases,  but  it  is  unnecessary  to  comment  on  the0B 
as  they  cmly  proved  that  to  which  the  Court  acceded  at  tb^ 
time  they  were  cited.     I  have  never  doubted  that  it  is 
offence  at  common  law  to  sell  offices;  and  that  if  a 
does  sell  an  office,  he  cannot  maintain  an  action  growiKi^ 
out  of  such  a  contract.     That  is  all  that  has  been  decidle<I 
in  any  one  of  the  cases  cited.     In  Blachford  v.  Presto^* 
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th^v^  waa  a  direct  sale ;  but  in  Card  v.  Hope,  the  sale  was       .j<^^, 
direct;  and  it  is  distinguishable  from  Blackford  y.     RionAEMow 
*^on  in  that  respect.     But  it  was  decided  on  the  prin-      mhum. 
of  the  latter  case;  because,  in  Card  y.  Hope,  although 
^facijue  was  not  a  direct  sale,  there  was  an  indirect  sale  of 
tlm^s     appointment.     It  was  said  to  the  plaintiff,  ''  If  you 
boy  these  shares,  you  shall  be  the  captain.'*    It  will 
to  eYcry  man,  that  if  the  shares  were  sold  under  such  . 

something  was  added  to  the  price  of  the 
f :  it  was  a  coloiu-able  sale  ofthe  command  of  a  ship, 
the  opinion  of  the  Court;  and  although  there 
certain  expressions  used  by  my  Lord  Chief  Justice 
',  which  seem  to  bear  on  the  present  case,  yet  the 
X^iccsstons  of  CYcry  Judge  must  be  taken  with  reference 
'^he  particular  case  on  which  he  decides,  otherwise  the 
will  get  into  extreme  confusion.    That  is  what  we  are 
l<c>ok  at  in  all  cases.     The  mode  in  which  it  is  argued  by 
Judge  is  not  the  thing  to  be  looked  at ;  it  is  the  prin- 
which  is  decided.    And  if  I  could  haYe  imagined  that 
^^  ^<Duld  haYe  been  extended  to  such  a  case  as  this,  I  would 
protested  against  it,  although  I  could  not  haYe  pre- 
the  decision;  for  I  should  haYe  seen  the  injustice 
confusion  to  which  such  a  doctrine  would  haYC  been 
e  to  be  extended.     And  I  am  fully  satisfied,  that  not 
of  the  learned  Judges  who  decided  that  case,  CYcr  con- 
L        ^^^^'^ed  that  its  authority  could  be  pressed  to  the  extent  to 
^^*^ch  it  has  been  now  carried.     All  that  was  decided  in 
^*^^%  case  was  before  decided  in  Blach/ord  y.  Pre^/on,  with 
^^^   exception  that,  in  the  latter  case,  the  sale  was  direct, 
^*^^  m  Card  v.  Hope  it  was  indirect ;  and  all  that  the  Court 
^^^ed  in  both  those  cases  is,  that  that  species  of  sale  is 
^^^^  in  point  of  law.  For  the  reasons  I  haYe  giYcn,  (although 
^^4ur  there  are  many  points  which  I  haYe  not  noticed),  I  am 
^^sidedly  of  opinion,  that  the  rule  for  a  new  trial,  as  well 

*^ 'fti  arrest  of  judgment,  must  be  discharged. 

« 

^tfr.  Justice  Park. — ^There  are  in  effect  two  rules  before 
^^  Court  in  this  case ;  the  one  for  a  new  trial,  and  the 
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,2S^       ^^^  '^  arrest  of  judgment;  and  aldiongh  they  nay. W 
RioBAMDtoii    embodied  in  one,  as  far  as  regards  the  points  before  us,  I 
ifBLLUH.      am  clearly  of  opinion^  that  none  of  the  grounda  taken  tm 
a  new  trial  can  prevail. — The  main  point  for  the  conaidenii* 
tion  of  the  Jury  was,  whether  the  agreement  in  question 
had  been  delivered  up  to  the  defendant  absolutely,  or  ccn^ 
ditionally;  and  they  came  to  the  conclusion,  that  it  was 
given  to  him  for  safe  custody  only.    That  alone  was  no 
ground  for  a  new  trial,  as  it  depended  on  contradictoiy 
testimony,  and  was  a  question  which  the  Jury  were  folly 
competent  to  decide.   And  I  do  not  see  that  they  formed  a 
wrong  or  hasty  judgment,  although  they  stopped  my  Lovd 
Giffbrd  from  summing  up  Fleieker*s  evidenoe  to  tfaan^ 
and  if  I  had  been  on  the  Jury,  it  is  highly  probable  Aat 
should  have  been  of  the  same  opinion. — One  of  the  ol 
tions  which  have  been  taken,  however,  and  which 
be  a  good  ground  in  support  of  the  motion  for  a  new 
was,  that  my  Lord  Giffbrd  admitted  evidence  which 
ought  not  to  have  received,  rta.  a  list  of  the 
which  was  given  in  with  a  view  to  damages. 

Captains*  charges  vary  according  to  the  rank  and 
city  of  those  who  come  on  board  the  ship,  and  the 
tions  they  hold,  either,  as  cabin  or  steerage 
The  captains  are  bound  to  give  in  such  lists;  and  it  is 
known,  that  according  to  the  regulations  of  the  JSoi^/mEi 
Company,  scarcely  a  person  goes  to  the  JSm#  /ndlNi'setd^ 
ments,  whose  death  (if  death  has  taken  place)  is  not  in* 
mediately  recorded  in  the  books  of  the  Company,    hti 
every  person  who  has  relations  in*  India^  if  he  suspect  ttaft 
any  thing  has  happened  to  them,  by  the  nueeankgeiOr 
not  receiving  of  letters,  can  easily  ascertain  whethor  ha 
relation  be  dead  or  not,  by  making  an  application  at  tbt 
India  House.    What  is  it,  then,  that  the  legiilatiiro,  ■ 
passing  the  statute  5S  Geo.  3,  had  in  view?    It  imposes €■ 
captains  of  ships  trading  to  India^  the  very  r^^ulstkiBi 
which  are  the  general  regulations  of  the  Company,  W* 
that  the  captain  shall,  on  each  voyage,  on  oath,  and  ab^ 
certain  penalties,  see  that  lists  are  transmitted  to  the  A^i** 
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lIcAise  of  all  ^e  paiaengers  who  go  out  in  his  particular  .j^j^, 
ship*  The  words  are,  *'  specifying  and  setting  forth  the 
amiesy  capacities^  and  descriptions  of  aD  persons  on  board, 
or  who  shall  have  been  on  board  such  ship  or  vessel,  from 
the  time  of  the  sailing  thereof  to  the  time  of  arrival;  and 
ail  arms  on  board,  or  which  shall,  during  such  time,  have 
been  on  board  such  ship  or  vessel;  and  the  several  times 
and  places  at  which  such  of  the  said  persons  as  may  have 
died,  or  left  tfie  said  sh^)  or  vessel,  shall  have  so  died  or 
left  soeh  ship  or  vessel,  or  such  of  the  said  arms  as  have 
been  disposed  of/'  Are  not  these,  then,  as  much  public 
documents  as  the  Custom^Jiouse  regulations?  They  are 
tranamitted  to  the  Company  for  general  inspection ;  and 
have  beomie- public  documents,  (as  well  observed  by  my 
Lord  Chief  Justice),  as  well  as  those  which  are  received 
every  day  at  GuUdkaU^  in  the  cases  of  the  books  of  the 
Bank  oi  England^  and  others,  to  which  hi^  Lordship  most 
pfqperly  referred.  On  that  ground,  therefore,  I  see  no 
otgection  to  the  admissibility  of  the  evidence  in  question. 

The  next  point  was,  as  to  the  extent  of  damages.  And 
this  branches  itself  into  various  considerations.  It  has 
been  strenuously  argued,  that  Lord  Giffard  ought  not  to 
have  directed  the  Jury  to  find  damages  for  the  two  voyages. 
Now,  I  am  of  opinion,  that  he  not  only  might,  but  that  he 
was  bound  to  do  so.  Where  is  the  objection  to  a  person*JS 
rodting  in  an  agreement,  that  he  has  contracted  with  ano- 
dic for' four  voyages?  or,  in  other  terms,  that  he  has  en* 
gaged  with  A.  B.^m  whom  he  has  particular  confidence, 
ta  navigate  his  ship;  and  accordingly  enters  into  an  en« 
gi^gcment  with  him  for  the  four  yoyages?  With  respect 
to  the  contingencies  with  which  we  have  been  pressed,  vim. 
the  losa  or  wreck  of  the  ship,  the  death  of  the  captain,  and 
many  other  circumstances  of  a  like  nature,  which,  it  is  said, 
onght  to  have  been  taken  into  consideration  by  the  Jury» 
in  Aeir  estimation  of  the  damages ;  if  those  things  h«d 
happened,  ihey  might  have  been  a  good  answer,  for  we 
deal  with  impossibilitiei;  and  if  the  defcoidaiit  could 


478 


CASEB  IN  TRINITY  TERM, 


1824. 


RiOHARDSOM ' 
V. 

Mellish.  \ 


have  shewn  that  either  of  these  things  had  happened,  or 
that  tlie  plaintiff  had  a ''  permanent  infirmity/  as  it  is  call* 
ed  in  an  act  of  Parliament,  it  would  have  gone  to  de&ot 
or  weaken  the  ground-work  of  the  action  itself.    But  then 
it  has  been  said,  that  the  plaintiff  has  become  a  bankrupt; 
and  it  has  been  asked,  how  could  he  contract  under  thst 
disability  ? — Is  it  to  be  supposed  that  the  Company  wonU 
allow  such  an  improper  person  as  this  to  go  on  such  atoy* 
age?    To  which  I  answer,  that,  inasmuch  as  the  agree* 
ment  contains  this  very  proviso,  '*  if  the  Company  shall 
agree  to  it,"  if  the  defendant  could  have  shewn  that,  on 
account  of  the  Company's  refusal  to  let  the  plaintiff  go,  in 
consequence  of  his  bankruptcy,  he  could  not  comply  with, 
his  contract,  he  consequently  could  not  have  been  entitfed- 
to  recover.     But  the  defendant  had  no  right  to  defiai 
himself  by  saying,  that  the  plaintiff  has  put  it  out  of  hi* 
power  to  fulfil  his  engagement.    Besides,  the  defendant; 
himself  either  stated  that  he  had  sold,  or  was  about  to  sell 
the  ship ;  by  which  he  shewed,  that  he  had  placed  biB- 
self  in  a  situation  which  rendered  him  unable  to  fulfil  his 
part  of  the  contract.     I  am  therefore  of  opinion,  thaly 
upon  that  ground  also,  there  is  no  colour  for  the  objection* 
The  next  point  is  a  matter  in  which  the  question  of  the  3- 
legality  of  the  consideration  has  been  introduced.    TUstf 
in  arrest  of  judgment.  And  it  has  been  pressed  on  the  Ccwrt 
that  this  is  an  illegal  instrument,  founded  on  a  comiptioDy 
to  which  the  defendant  himself  is  a  party.    I  agree  with  ^ 
Lord  Chief  Justice,  that,  if  that  be  so;  the  defendant  hi» 
a  right  to  take  advantage  of  it;  for,  "  in  pari  deUdOy  f^ 
tior  est  conditio  defendentis''    But  I  see  no  evidence  *• 
affect  the  plaintiff  with  corruption ;  on  the  contrary,  ih«** 
was  nothing  to  shew  that  he  knew  that  any  thing  impro]^ 
had  taken  place,  in  the  course  of  the  transaction  between 
the  defendant  and  Fletcher.    We  have  been  also  presi*^ 
with  a  variety  of  cases,  two  only  of  which  appear  to  me  to 
apply ;  and  I  only  refer  to  these  for  general  principleSf  tf^ 
not  for  facts;  I  mean  the  late  case  of  Card  v.  Hope  tm 
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ISM^mehford  v.  Preston;  and  I  fuQy  concur,  as  far  as  is  ne- 

9  in  the  judgments  given  in  both.     That  delivered 
\y  Lord  Chief  Justice  Abbott^  in  the  case  of  Card  v. 
was  most  luminous  and  elaborate;   and  although 
lenr  with  it,  as  to  the  principle  it  goes  to  establish,  I  am 
means  prepared  to  agree  with  every  dictum  therein 
^4uned«    I  am  extremely  cautious  to  lay  down  any  pro- 
tion  as  to  the  argument  that  has  been  pressed  on  us 
the  iliegaUty  of  the  consideration  for  the  agreement, 
^he  ground  of  public  policy ;  but  I  am  quite  satisfied 
the  reference  to  general  policy,  by  my  Lord  Chief 
^^^^^ice  Abbott^  in  that  case,  was  perhaps  going  further 
ilz^axfe  was  absolutely  necessary.   But  here  there  appears  to 
Co  lie  nothing  to  shew  an  illegality.     I  forbear  now  en* 
•further  into  the  question  than  to  say,  that  it  strikes 
that  the  mutual  engagements  contained  on  the  face  of 
agreement,  declaring  that,  provided  one  party  will  do 
thing,  the  other  will  do  another,  is  a  sufficient 
^^^^^^^ideration  to  support  the  declaration ;  and  I  cannot  see 
^'^y  thing  corrupt  on  the  face  of  the  agreement,  unless  it 
^^   ^^nsidered  a  wrongful  act  for  a  man  to  appoint  a  re- 
*I>eolable  person,  whose  merit  and  abilities  he  knows,  for 
^  piy)spective  voyage,  or  that  it  amounts  to  such  a  corrup- 
^^on  3g  to  put  an  end  to  the  agreement  altogether.  I  cannot 
B^  ^oog  with  that.     On  the  contrary,  I  am  quite  satisfied, 
^^Uit  if  a  man  has  an  object  in  view,  whereby  to  promote 
M  ^  interest  either  of  his  relations  or  any  respectable  per- 

^  I      BO0  ^^11  ^mi^j  ^  the  navigation  of  ships,  he  might  rea* 

'^^^^bly  be  most  anxious  to  secure  his  services  for  all  the 

^^^y^ges  the  vessel  had  to  perform  under  the  Company,  pro- 

^ded  they  should  consent;  and  so  far  from  thinking  it 

^  illegal  consideration,  it  seems  to  me  a  most  meritorious 

^^9  and  on  which,  a  sensible,  prudent,  and  judicious  ship- 

^^^^«r  would  be  extremely  likely  to  act ;  and  the  defendant 

f  ^t^^easly  agreed  that  the  plaintiff  should  be  re-instated 

tlie  command,  in  case  of  the  death  or  resignation  of 

^^ii§^    For:  these  reasons,  I  am  of .  opinion  that  this  rule 

^Sbt  to  be  discharged. 
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ipIio  may  be  subjected  to  them. — ^With  respect  to  the  ^^. 
pomt  of  public  policy ,  a  great  deal  has  been  said,  and  Richardiok 
Stuny  cases  have  been  referred  to.  In  Blackford  v.  Pres-  mellub. 
Anil  a  great  number  of  general  i^rases  were  made  use  of 
by  the  learned  Judges.  Courts  of  justice  ought  not  to  be 
gld^emed  by  general  eitpressions  used  in  the  administra- 
tion of  the  law.  It  is  true,  they  may  have  some  weight ; 
but  we  can  only  look  to  what  the  point  of  decision  in  that 
ea»e  really  was.  I  need  only  read  the  point  decided,  from 
Mr.  Moore^g  Digest  of  the  case,  which  puts  it  out  of  all 
question,  and  shews  that  it  has  nothing  to  do  with  the 
Oise  now  before  us.  It  is  there  stated,  that  '*  a  sale  (by 
Ae  owner)  of  the  command  of  a  ship  employed  in  the  East 
India  Company's  service,  without  the  knowledge  and 
against  the  bye-laws  of  the  Company,  is  illegal,  and  the 
contract  of  sale  cannot  be  the  foundation  of  an  action.** 
Every  one  knows,  that  where  a  party  is  contracting  with  a 
view  to  the  bye-laws,  a  sale  against  them  would  be  void. 
We  know  that  all  the  captains  of  East  India  ships  act 
ttiider  charter-parties ;  and  if  these  instruments  incorpo* 
nte  the  bye-laws  in  them,  they  must  govern  the  contract ; 
end  if  they  be  acted  against,  there  is  an  end  of  the  con- 
tract altogether.  We  then  come  to  the  bye-laws  them- 
•dves,  which  are  against  all  pecuniary  sales,  and  nothing 

w 

else.'  But  it  has  been  further  contended,  that  the  statute 
49  Oeo,  3,  c.  Il^6  is  applicable,  as  it  prohibits  the  sale 
of  offices  under  the  East  India  Company,  and  extends 
afl  the  provisions  of  the  statute  5  &  6  Edw.  6,  to  that 
Company,  and  which  latter  statute  related  to  the  sale  of 
public  offices  only.  But  the  statute  49  Geo.  3,  is  made 
to  extend  that  act  to  public  offices  belonging  to  the  East 
India  Company.  The  situation  of  a  captain  or  commander 
of  a  ship,  is  not  a  public  office.  The  East  India  Com-  y 
pany  stand  in  a  two-fold  situation,  the  one  private,  and 
the  other  not;  for  they  are  a  trading  as  well  as  a  territorial 
Company;  and  the  statute  in  question  relates  to  offices 
in  their  latter  capacity  only,  and  has  no  relation  to  the 
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'J      office  of  a  captain  of  a  ship,  which  is  an  emplojrment,  ai 
)toir    not  an  oiHce. 
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With  respect  to  the  damages,  it  is  sufficient  to  say,  th 

the  contract  was  for  four  voyages,  and  the  defendant,  h 

his  own  act,  viz.  by  the  disposal  of  the  ship, 

prevented  the  possibility  of  the  contract's  being  complie^^ 

with  on  the  part  of  the  plaintiff.    The  question  there 

what  damages  should  be  awarded  for  the  breach  of  this  con 

tract.     That  the  contract  was  broken,  no  one  can  doabt 

for  the  defendant  could  not  appoint-the  plaintiff,  because 

had  sold  his  ship.     The  quantum  of  damages  was  for  ^tim^ 

Jury ;  and  whether  they  gave  more  or  less  is  nothing 

the  Court.     The  contract  was  express  for  four  voy 

the  two  last  of  which  remained  to  be  performed^  and 

plaintiff  could  not  be  re-appointed  to  the  command, 

the  defendant  stated  either  that  he  had  or  was  about 

dispose  of  the  ship.     The  Jury  have  judged  of  that, 

have  given  7500/.,  which  cannot  include  the  whole  of 

profits  the  plaintiff  might  have  derived  for  the  two 

voyages.     They  might  have  given  a  greater  proparti 

for  the  first  than  the  second;  but  they  have  found  a 

in  gross,  which  does  not  seem  to  me  to  be  more  than  tliojr 

were  warranted  to  give  by  the  evidence  before  thcns. 

With  respect  to  the  question  aS  to  the  admissibility  of  erx-- 

dence,  enough  has  been  said ;  and  it  is  impossible  to  msn^ 

tain  any  valid  objection  on  that  point.     The  Ust  of  |MI9-^ 

sengers  is  made  out  under  an  oath,  and  is  preserved  6p^ 

public  purposes,  and  for  the  use  of  the  kingdom  at  larg^^ 

as  well  as  for  every  individual.    It  is,  consequently,  a  pulr ^^ 

lie  paper,  and  must  be  governed  by  the  same  rules  it^ 

other  public  instruments.     Therefore,  on  considering  th^^ 

whole  of  the  case,  it  does  not  appear  to  me,  after  all  th^^ 

able  and  ingenious  arguments  we  have  heard,  that  ther^ 

is  anyfground  for  a  new  trial,  or  for  arresting  ^the  jud^ff 

anent. 

Rule  discharge 
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Hall  r.  Smith,  and  five  Others.  ^ISsd/ 

an  action  on  the  case,  and  brought  against  By  the  Bhrmmg- 

e  defendants,  as  clerks  to  certain  commissioners  Ji^tC^act,"* 

under  a  private  act  of  Parliament,  viz.  52  Geo,.  3,  ",^'*- J5;  \'  . 

paving,  lighting,  and  watching  the  town  of  jBtr-  enacted,  that 

and  the  three  others  were,  a  surveyor,  the  where  a  verdict 

,  and  a  labourer  employed  by  him.     The  Jury  '^l^^^^^l 

rdict  against  all  the  defendants  except  the  la-  dant  or  defen- 

1  t     1  «  1  •         •  1  danti,  in  any 

id  a  rule  having  been  obtained  to  set  it  aside,  on  action  brought 
1,  that  the  clerks  to  the  commissioners,  and  those  aIJne"in  purfu- 
ier  them,  being  in  the  execution  of  a  public  duty,  ^"<^  d^f***da*iJif* 
iswerable  in  damages  for  an  injury  sustained  by  an  or  defendants 

,  >•    .    .  '         t\  J     '*****  recover 

,  unless  such  injury  were  occasioned  by  proceed-  treble  costs.'* 
•  their  immediate  direction  or  superintendance : —  {he\Vc  "i^iiwt 
t,  after  cause  shewn,  and  taking  time  to  consider,  «« several  de- 

**  fendants  for  hav- 

verdict  to  be  entered  for  the  clerks  to  the  com*-  ing  left  a  drain 
i; — and  for  the  plaintiff,  against  the  surveyor  the'piaTntfffsua- 
actor  alone  (a).    At  the  taxation  of  costs,  before  tained  an  inju- 

^^   ^  ry,  and  the 

lonotary  Wallington,  he  doubted  whether  these  Court  ordered 
re,  under  the  circumstances,  entitled  to  treble  entered  for  three 
ler  the  93d  section   of  the  above  statute  (*),  S^;",%to'«^^^ 

ed  as  clerks  to 
oners  appointed  by  the  act : — Held,  that  they  were  entitled  to  treble  costs,  although 
id  a  verdict  against  them  at  the  trial,  and  although  the  Court  directed  the  verdict 
her  defendants  to  stand. 

fife,  p.  288.  defendants  in  every  such  action 

lichitisenacU'd, 'Mhat  shall  and  may  plead,  at  liia  or 

'  suit  shall  be  brought,  their  election,  specially,  or  the 

I  or  prosecnted  against  general  issue,  and  give  this  act  and 

or  persons    for  any  the  special  matter  in  evidence  at 

in  pursuance  of  this  any  trial  to  be  had  thereupon, 

hree  calendar  months  and  that  tite  same  was  done  in 

Jie  fact  committed,  or  pursuance  or  by  the  authority  of 

of  such    action  shall  this  act;  and  if  upon  the  trial  of 

D,  and  every  such  ac-  such  action  it  shall  appear  to  have 

le  brought  and  laid  in  been  so  done,  or  that  such  action 

of  Warwick,  and  not  shall  have^^^bccn  brought  before 

and  the  defendant  or  the  expiration  of  twenty-one  days 

1  I 
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and  he  refused  to  allow  them  without  the  authority  or 
sanction  of  the  Court. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  Ten&y  ap- 
plied for  a  rule  to  shew  cause  why  these  coats  should  not 
be  allowed,  and  observed,  that  the  statute  8  &  9  Wm.  3, 
c.  11,8. 1  (a),  provides,  that  where sereralpersonsareiiiade 
defendants  to  any  action  of  trespass,  &c.  &c«,  and  any  one 
or  more  of  them  shall  be  acquitted  at  the  trial,  he  shall  hxn 
costs  as  if  all  were  acquitted.  And  although  in  DUbenv. 
Cooke  {b)  it  was  held,  that  that  statute  does  not  extend  to 
an  action  on  the  case ; — or  replevin,  acccxrding  to  the  an- 
thority  of  Ingk  v.  Wordnoorth  (c),  yet  as  the  87tfa  fe^ 
tion  of  the  52  Geo.  8,  c.  119,  directs  that  the  comminioR- 


next  after  such  notice  shall  have 
been  given,  or  after  a  suflScieut 
aatislkction  made  or  tendered,  or 
after  the  time  limited  for  bring- 
ing the  aame»  or  be  brought  or 
laid  in  any  other  county  than  aa 
aforesaid,  then,  and  in  every  of  the 
said  cases,  the  Jury  shaH  find  a 
verdict  for  the  defendant  or  de- 
fendants; and  in  all  cases  where 
a  verdict  shall  be  found  xsr  any 
defendant  or  defendants  in  such 
action,  or  the  plaintiff  or  plaintifiBi 
therein  shall  discontinue  the  same 
after  the  defendant  or  defendants 
shall  have  appeared  thereto,  or  be 
nonsuited,  or  if  upon  demurrer 
judgment  shall  be  given  against 
such  plaintiff  or  plaintiflls,  then, 
and  in  every  such  case,  the  de- 
fendant or  defendants  shall  reco- 
ver treble  costs,  and  have  such 
and  (he  like  remedy  for  recover- 
ing the  same,  as  any  defendant  or 
defendants  liath  or  have  ibr  reco- 


vering costs  of  suit  in  anyodier 
cases  by  law." 

(a)  By  which  ft  is  enacM 
**  that  wliere  several  penoonhdl 
t>e  made  defendants  to  any  sctioB 
of  trespass,  assault,  fakeiflpris"'' 
meut,  or  ejectiane  firmm,  sad  toy 
one  or  more  of  them  diall  be,  opod 
the  trial  thereof,  acquitted  by  W* 
diet,  every  person  so  aoqiitted 
shall  recover  his  costs  of  lait,  i> 
like  manner  aa  if  a  verdict  farf 
been  given  against  the  plsiatiC 
and  acquitted  all  the  defelidiitii 
unless  the  Judge,  before  wbo0, 
the  cause  is  tried,  shall  iouMdi- 
ately  after  the  trial  thereof* 
open  Court,  certify  upon  thcie* 
cord  under  his  hand,  that  theft 
was  a  reasonable  cause  for  wA' 
ing  such  person  a  defendant 

(5)  S  Str.  1005. 

(c)  S  Burr.  1M4.   S.  C.  1  Sir 
W.  Bl.  355. 
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dudl  sue  and  be  sued  in  the  name  of  tfieir  treasurer  or       .  1^^ 
ks;  and  the  three  defbndantSi  for  whom  the  Court  di- 
:cd  a  verdict  to  be  entered,  having  acted  as  such  clerks, 
9  were  clearly  entitled  to  their  costs  under  the  93d  sec- 
^  of  the  statute. 

idr.  Serjeant  Vaugkan  now  shewed  cause,  and  submit- 
9  that  this  being  an  action  on  the  case,  it  was  quite 
^r  that  these  defendants  could  not  be  entitled  under  the 
buteS  &  9  WUUam  S:— and  in  Dibbem  v.  Cooke,  the 
art  said,  that  **  Statutes  giving  costs,  have  always 
m  looked  on  as  penal  acts,  and  are  not  to  be  extended 
equity;  and,  dierefore,  that  an  avowant  was  not  within 
word  plaintiff  in  the  statute  8&  9  WilliamSf  and  which 
lU  only  be  taken  to  apply  to  the  general  sort  of  trespass  ^ 
s^  anms.**  Here,  too,  it  must  be  observed,  that  this 
B  an  action  against  six  defendants,  three  of  whom  were 
i^nitted  by  the  direction  of  the  Court,  although  a  verdict 
a  found  against  them  at  the  triaL  The  Court,  there- 
Cli  would  not  visit  the  plaintiff  witfi  the  penalty  of  treble 
Us  for  a  mere  mis-joinder:  and  the  statute  52  Geo,  3, 
B  only  intended  to  apply  to  cases  where  there  was  one 
Sendant  only,  or  to  an  action  brought  against  two  or 
He,  where  they  had  all  obtained  a  verdict,  or  the  plain- 
f  had  discontinued  or  been  nonsuited,  or  judgment 
len  against  him  on  demurrer.  That  must  be  taken  to 
iply  to  all  the  defendants  on  the  record ;  and  here,  if  M 
d  been  acquitted,  they  would  have  been  entitled  to  tre- 
i  costs,  aa  it  would  then  have  appeared,  that  the  action 
■B  brought  vexatiously ;  but  in  order  to  give  such  a  right, 
s  verdict  should  have  been  entire  against  all,  and  the 
rtial  acquittal  of  one  will  not  bdng  him  within  the  93d 
^tion  of  the^act;  for  the  costs  therein  directed  were  not 
bended  to  apply,  unless  there  had  been  a  complete  ac- 
littal  of  all. 

ii2 
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j824>^  Mr.  Serjt.  PeU  was  heard  in  support  of  his  rule. 

Lord  Chief  Justice  Best. — This  is  an  application  to  the 
Court,  in  an  action  on  the  case,  brought  against  six  several 
defendants ;  and  the  question  is,  whether  four  of  them, 
who  have  had  verdicts  in  their  favour,  are  entitled  to  tre- 
ble costs  ?  By  the  old  law,  and  before  the  statute  of  Wir 
Ham,  if  one  of  several  defendants  had  been  acquitted,  the 
defendant  who  had  obtained  a  verdict  in  his  favour  would 
not  be  entitled  to  his  costs.  But  this  being  found  mcon- 
venient,  and  an  evil  which  required  to  be  remedied,  as  a 
party  wholly  unconnected  with  the  action  or  suit  might  be 
dragged  to  the  assizes,  and  put  to  considerable  expense 
without  receiving  compensation,  the  statute  8  &  9  ^if- 
Uam  3,  was  passed ;  and,  unfortunately,  held  to  be  confined 
to  the  particular  actions  therein  mentioned,  viz.  trespass 
rt  et  armis,  and  ejectment;  and  in  Dibben  v.  Cooie^  it  was 
expressly  decided,  that  it  did  not  extend  to  an  action  of 
trespass  on  the  case.  Wherever  the  statute  applies,  if  one 
of  several  defendants  obtain  a  verdict,  he  is  of  course  entitled 
to  costs ;  but  no  such  remedy  is  given  in  actions  to  irfiich 
that  statute  does  not  extend.  Here,  however,  it  must  be  ob- 
served, that  the  words  in  the  act  in  question  are  much  larger 
than  in  the  statute  of  William;  and  we  have  been  desired) 
by  the  present  application,  to  narrow  its  construction.  But 
it  applies  to  every  species  of  action;  and  if  one  of  seferJ 
defendants,  who  obtains  a  verdict  in  an  action  of  trespass, 
is  entitled  to  costs  under  the  statute  of  Wm.  3,  surely  those 
who  have  been  acquitted,  or  succeeded,  by  having  verdicts 
entered  for  them  in  the  present  case,  are  equally  entitled. 
If  not,  we  should  put  a  more  limited  construction  on  this 
act,  than  on  the  statute  of  William;  and  here  it  is  enacted, 
that  ^'  no  action  shall  be  brought  against  any  person  for 
any  thing  done  in  pursuance  of  this  act,'unless  it  be  com- 
menced within  a  limited  time,'V&c.  &c.  And  it  is  the? 
provided,  that,  *'  in  (dl  cases  (and  that  must  be  taken  to 


IN  THE  FIFTH  YEAR  OF  OEO.  IV.  481 

>ply  to  every  species  of  action,)  where  a  verdict  shall  be         1884» 

iind  for  any  defendant  or  defendants  in  such  action  or 

i^i  or  the  plaintiff  shall  discontinue  or  be  nonsuited,  &c. 

en,  and  in  every  such  case,  the  defendant  or  defendants 

all  recover  treble  costs."    Now,  as  under  the  statute 

*  William,  *'  if  any  one  or  more  of  several  defendants  shall 

i  acquitted,  every  such  person  shall  be  entitled  to  recover 

8  costs ;  *'  so  here,  ani/  defendant  who  shall  be  acquitted 

r  verdict,  must  be  equally  entitled. 

Mr.  Justice  Park. — We  ought  not  to  narrow  the  con- 
mction  of  this  statute ;  and  if  we  were  to  do  so,  we  should 
)t  only  defeat  the  intention  of  the  legislature,  but  prevent 
le  effect  of  our  former  decision.  The  plaintiff  ought  not 
have  proceeded  against  the  clerks  to  the  Commission- 
%  as  they  acted  in  their  public  capacity,  and  received 
>  remuneration  for  their  services  ^^they  were  therefore 
early  entitled  to  a  verdict. 

Mr.  Justice  Burrough. — I  agree,  that  the  three  de- 
ndants,  who  acted  as  clerks  to  the  commissioners,  were 
iproperly  brought  before  the  Court.  The  plaintiff  should 
ire  only  sued  those  who  were  actually  responsible  for  the 
jury  he  had  sustained  through  their  negligence  alone. 
lie  ground  of  our  former  decision  shews,  that  the  three 
sfendants,  for  whom  we  directed  a  verdict  to  be  entered, 
-e  entitled  to  their  costs ;  and  more  particularly  so,  as  the 
ords  of  the  act  in  question,  by  which  they  are  given,  are 
X  more  comprehensive  than  those  in  the  statute  of  JVil- 
am.     This  rule,  therefore,  must  be  made 

Absolute. 
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'^'''"'''%'  Johnson  v.  Kino. 

Where  the  uiti-  J.  HIS  was  an  action  of  assumpsit  for  the  breach  of  an 
agreement  for^°  agreement  for  the  non-delivery  of  coals.  The  dedarttion 
^au^w^con-  Stated,  that  the  plaintiflF  had  bargained  with  the  defen- 
teined  in  a  let-  dant,  to  buv  of  him,  the  defendant,  one  hundred  chaldioDS 
the  defendant  to  of  coals,  to  be  delivered  by  the  defendant  to  the  plaintiff 
which  the  foTO-  ^^  ^  Certain  price,  to  wii,  the  sum  of  21.  4#.  per  chaMron, 
havTrfe^  ^«  between  the  months  of  May  and  September,  1 823 ;  that  tie 
return  of  pott  plaintiff  had  agreed  to  accept  them  at  such  price,  and  to  pay 
sal  made  by^  for  them  accordingly ;  and  assigned  for  breach,  that  the  de- 
time'^of  uidr^  fondant  had  altogether  refused  or  neglected  to  deliver  thenu 
delivery:—  At  the  trial,   before  Lord  Chief  Justice  Gifford  A 

Held,  that  it  '  ^  ,      ,  rr  rwf        l 

merely  amount-  GuildhoU,  at  the  sittings  after  the  last  Htlary  Tenii,tbe 
and^form^d'?^  terms  of  the  agreement,  as  to  the  delivery  of  the  coab, 
p^rtofthecon-   y^^iTe  Collected  from  a  long  correspondence  which  had 

taken  place  between  the  parties,  and  in  an  answer  wiitten 
by  the  defendant  to  one  of  the  plaintiff's  letters,  he  stated, 
that  **  having  received  his  order,  he  could  not  deliver  tbe 
coals,  at  the  price  stated,  on  the  next  voyage,  but  that  he 
would  do  so  before  the  1st  of  September  then  nest;  hut 
that,  of  that  proposal,  it  was  desirable  that  he  should 
have  the  plaitttiff*s  answer  per  return  of  post,  as  he,  the 
defendant,  could  have  a  vessel  to  charter  at  the  pW 
stated,  which  would  not  wait  longer  for  his,  (the  deftn* 
dant's)  answer,  and  that  failing  her,  he  feared  he  should 
.  not  be  able  to  get  another."  The  plaintiff  having  proved 
that  he  did  return  an  answer,  the  Jury  found  a  verdietfcr 
him. 

Mr.  Serjeant  Vaughan  in  the  last  Term,  obtained  a  rule 
nisif  that  this  verdict  might  be  set  aside,  and  a  nonaoi^ 
entered,  on  the  ground  that  the  agreement  as  set  out  in 
the  declaration  was  absolute ;  whereas^  by  the  defendant's 
letter^  it  appeared  to  be  conditional,  as  it  depended  upon 
the  plaintiff's  sending  an  answer  by  return  of  post;  and 
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as  he  had  not  averred  tfiat  he  had  done  so,  he«  could  not  \t^^ 
be  entitled  to  recover  ;—or9  at  all  events,  that  the  variance 
between  the  contract  as  laid  and  proved  was  fatal,  as  it 
Rras  merely  conditional,  the  defendant  having  stated,  that 
f  the  plaintiff  did  not  send  an  answer  by  return  of  post, 
lie  feared  he  should  not  be  able  to  get  another  vessel  to 
soDvey  the  coals. 

Mr.  Serjeant  PM  now  shewed  causa,  and  contended 
that  the  defendant  having  desired  the  plaintiff  to  send 
m  answer  by  return  of  post  to  a  proposal  made  by  him, 
fotmed  no  part  of  the  contract,  but  was  a  mere  request, 
and,  therefore,  need  not  have  been  stated  in  the  dedara- 
doa;  and  that  as  the  plaintiff  proved  at  tfie  trial  that  be 
did  return  an  answer,  he  was  entitled  to  a  verdict;  and 
duU  there  was  now  no  reason  to  disturb  it. 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule,  submit- 
ted^ thai  although  the  pUintiff  might  have  declared  ac- 
cording to  the  legal  effect  of  the  agreement,  still,  that  as 
the  contract  was  conditional,  he  should  have  shewn  that 
lie  bad  complied  with  such  condition,  as  the  proposal  was 
made  by  the  defendant;  and  although  he  stated  that  it 
was  desirable  he  should  have  an  answer  by  return  of  post, 
it  appears  by  the  latter  part  of  his  letter,  that  it  was  abso- 
lutely necessary  for  htm  to  have  it. 

But  tfie  Court  held,  that  the  request  formed  no  part 
of  the  ccmtraet,  but  was  a  mere  proposition  by  the  defen- 
dant, that  it  was  desurable  that  he  should  have  an  answer 
to  a  proposal  made  by  him,  by  return  of  post ;  and  that  the 
terms  on  which  the  coals  were  to  be  delivered  were  stated 
IB  a  prevkms  correspondence  between  the  parties. 

Rule  discharged. 
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Saturday, 
July  3d. 

The  vendor  of 
goods,  having 
ascertained, 
whilst  diey 
were  in  the 
bands  of  a  whar- 
finger, that  the 
purchaser  to 
whom  they  had 
been  originally 
consigned  had 
stopped  pay- 
ment;— indorsed 
the  bUl  of  Ud- 
ing  to  the  plain- 
tiff, and  direct- 
ed him  to  take 
possession  of 
the  goods,  and 
he  accordingly 
demanded  them 
of  the  wharfin- 
ger : — Held, 
that  the  plain- 
tiff had  a  siffl- 
dent  special 
property  in  the 
goods  to  enable 
him  to  maintain 
trover,  on  the 
ground  that  the 
right  of  stoppage 
tn  transitu  by 
the  vendor  was 
not  at  an  end 
when  the  plain- 
tiff made  die 
demand. 


MoRisoN  V.  Gray  and  Another. 

j1  his  was  an  action  of  trover,  and  brought  against  th 
•defendants,  wharfingers  in  London,  to  recover  the 
of  four  bales  of  linen  goods  shipped  in  Scotland,  and 
signed  to  London,  and  received  by  them  as  such 
gers  at  their  wharf  there. 

At  the  trial,  before  Lord  Chief  Justice  Criffordf 
Guildhall,  at  the  Sittings  after  the  last  Hilary  Term, 
appeared  that  the  goods  were  shipped  on  the  2Sd  of  Ji 
nuary,  1823,  by  Haziel,  a  merchant  at  Dundee,  by  ord< 
of  Park,  of  London,  merchant,  to  whom  the  invoice  wi 
sent;  that  some  days  after  the  shipment,  Haziel  1 
that  Park  was  insolvent  and  had  stopped  payment, 
he  then  indorsed  and  forwarded  the  bill  of  lading  to 
plaintiff,  who  also  resided  in  London,  directing  him  to 
possession  of  the  goods.    The  defendants,  on  benig  au 
plied  to  by  the  plaintiff  for  the  goods,  two  days  after  thi 
arrival,  refused  to  deliver  them  up  to  him,  but  a 
caused  them  to  be  delivered  to  a  person  by  the  name 
Pettit,  to  whom  Park  had  previously  ordered  them  to 
transferred. 

For  the  plaintiff,  the  bill  of  lading  was  produced, 
which  was  at  first  made  out  in  blank,  but  afterwards  indor^* 
ed  by  Haziel,  making  thegoods  deliverable  to  the  plaintiffor 
order ;  on  which  it  was  objected  for  the  defendants,  that  o^ 
interest  or  property  in  the  goods  passed  to  the  plaintiff l^y' 
the  mere  indorsement  of  the  bill  of  lading,  so  as  to  entitle 
him  to  maintain  this  action ;  and  that  he,  at,  least,  ougb^ 
to  shew,  that  he  had  given  value  for  them.     But  thejplaiD' 
tiff  having  proved  the  bankruptcy  of  Park  at  the  time  o( 
the  transfer  to^  Pettit,  and  that  Haziel  had  sold  the  goods 
to  Park,  on  his  own  acceptance,  previously  to  his  in- 
solvend^  being  known  to  Haziel,  he,  on  consigning  tbem 
to  the  plaintiff,  gave  up  and  cancelled  Park*s  acceptance 
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d  which  was  surrendered  by  him  to  his  assignees  under  .J^^ 
i  commission.  It  was  also  proved  that  Pettit  was  in- 
vent at  the  time  the  transfer  was  made  to  him  by  Park^ 
d  that  he  had  since  absconded  to  America. — It  was  then 
bmitted,  that  the  transaction  between  Park  and  Pettit 
ginated  and  ended  in  fraud,  and  was  a  mere  contrivance 
cheat //a^ri^/ of  his  goods.  His  Lordship  was  of  opinion 
it  this  was  a  complete  answer  to  the  defence,  but  thought 
&t  the  plaintiff  ought  to  have  shewn  that  he  gave  Ha- 
?/  value  for  the  goods ;  and  the  Jury  found  a  verdict 
r  the  plaintiff,  subject  to  the  defendants*  moving  to  set  it 
idCf  and  that  a  nonsuit  might  be  entered,  in  case  the 
mrt  should  be  of  opinion  that  the  plaintiff  had  not  a 
CBcient  property  in  the  goods  to  maintain  this  action. 

Mr.  Serjeant  Vaughan,  having  in  the  last  Term  accord- 
{ly  obtained  a  rule  nisi,  on  the  ground  that  the  action 
ould  have  been  brought  by  Heueiel,  the  vendor,  who 
aght  to  recover  through  the  medium  of  the  pl^ntiff, 
d  that  no  interest  in  the  property  passed  to  the  latter 
the  mere  indorsement  of  the  bill  of  lading — 

Bfr.  Seijeant  Pell  was  now  about  to  shew  cause,  when 
B  Court  called  on  Mr.  Serjeant  Vaughan  to  support  his 
le: — ^He  submitted,  that  under  the  circumstances,  the 
liuliff  could  only  J>e  considered  as  the  agent  or  servant 
JFIoMiel,  and  who  was  only  authorised  by  him  to  stop 
e  goods,  the  title  to  which  was  clearly  in  Haziel,  the  in- 
Tsement  in  the  first  instance  being  in  blank;  and  al- 
oiigh  the  goods  were  demanded  by  the  plaintiff,  yet  it 
1  not  appear  that  there  was  any  consideration  paid  by 
m  to  Haxiel  for  them ;  and  even  if  there  had  been,  the 
roperty  in  them  was  vested  in  Park^  the  original  consignee, 
\  that  even  Haziel  himself  could  not  have  stoppec^them 
I  transitu.  At  all  events,  the  action  should  have  been 
rought  in  his  name,  as  the  plaintiff  could  have  no  special 
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25^4^       property  in  the  goods^  and  the  mere  indorsement  of  the 
bill,  of  lading  to  him^  would  not  of  itself  confer  a  sufficient  ^ 
title  to  enable  him  to  maintain  this  action ;  and  more  par-^ 
-   ticularly  sO|  as  he  adduced  no  evidence  to  shew  that 
gave  any  value  for  them,  which  was  absolutely  m 
as  it  seems  from  the  case  of  Coxe  v.  Harden  (a),  that 
mere  indorsement  of  a  bill  of  lading  to  an  agent,  to  enal^^ 
him  to  receive  goods  on  account  of  his  principal,  withc^^^ 
any  consideration,  virill  not  enable  such  agent  to  maint^^ 
trover  in  his  own  name  for  the  goods.     And  m  Waring  y. 
Cox  (6),  it  was  held,  that  the  indorsement  of  a  bill  of  lading 
without  consideration,  does  not  transfer  any  j»t>perty  in  tbe 
goods : — and  Lord  EUenborough  there  said,  that  *'  no  case 
has  gone  so  £Eur  as  to  decide,  that  a  bill  of  lading  is  trms- 
ferrible  like  a  bill  of  exchange,  and  that  the  mere  signatoie 
of  the  person  entitled  to  the  delivery  of  the  goods,  jirnMi 
facie  passes  the  property  in  them  to  the  indorsee.    There 
must  be  value  upon  the  indorsement  of  a  bill  of  lading,  or 
no  property  in  the  goods  is  thereby  transferred.  The  right 
to  stop  goods  in  transitu^  is  a  personal  right  of  die  seller, 
and  cannot'be  thus  assigned  to  another ;  and  the  actioD)  if 
maintainable  at  all,  should  have  been  brought,  not  in  the 
name  of  the  agent,  but  of  the  consignor  himself/'    In  8dr 
wyn's  NUi  Prius  (c)  it  is  said,  that  the  legal  title  of  die 
indorsee  of  a  bill  of  lading  may  be  impeached,  on  the 
ground  of  fraud: — and  the  cases  of^  Wrigki  r.  Canf- 
bell{d),  and  Salomons  v*  Nissen(e)f  are  cited  in  support  of 
that  position.    At  all  events,  there  is  sufficient  doubt  i^ 
tending  the  circumstances  of  this  case,  to  ihduoe  Ae 
Court  to  send  it  down  to  a  new  trial. 

Lord  Chief  Justice  Best. — This  is  an  action  brought 
against  the  defendants,  as  wharfingers,  and  the  case  is 


«* 


(«)  4  East,  21 1.         (A)  1  Camp.  369.         (c)  Vol.  11. 3d  edit.  p.  1128. 
(f/)  4  Burr.  2046.  (e)  2  Term  Rep.  674. 
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clearly  distinguishable  from  that  of  Coxe  y*  Harden^  as       ,  1884^ 
here  the  goods  were  utiranniu  at  the  time  of  the  plainr- 
tOETs  demand;  and  it  is  equally  clear  diat  HoMtel  himtdf 
might  have  stopped  them.    The  meriti  of  the  case  are 
set  at  rest  by  the  Yerdict  of  the  Jury,  and  they  haYe  in 
(act  found,  tha,t  the  goods  were  sold  by  Hamiel  to  the 
plaintiff*  It  appeared  at  tfie  trial,  that  a  bill  of  exchange  had 
been  giYen  by  Park  to  Hasnd  for  the  goods,  which  the  lat- 
ter returned  to  him  as  being  of  no  Yalue,  Park  haYing  be- 
come a  bankrupt,  and  assigned  his  interest  to  Pettit :  and  if 
that  assignment  were  founded  on  a  bandjide  transaction,  the 
plaintiff  would  have  no  cause  of  action;  nor  would  Haniel 
haYe  any  right  to  stop  the  goods,  as  the  transitms  would 
have  been  at  an  end,  if  the  goods  had  been  ttansfenred  to 
PMit  on  a  good  consideration ;  but  we  must  take  it  for 
granted,  that  the  Jury  were  satisfied,  upon  the  whole  of 
the  transaction,  that  Pettit  had  no  claim,  and  that  Park's 
bill  would  never  be  paid.     The  only  question  then  is, 
whether,  under  the  circumstances,  Haxielt  who  had  a  right 
to  stop  the  goods  in  transitu,  could,  by  indorsing  the  bill 
of  lading  to  the  plaintiff,  vest  in  him  a  sufficient  special 
property,  or  transfer  such  a  right  as  would  enable  him  to 
mmntain  this  action.     It  must  be  admitted^  that  every 
transfer  of  a  bill  of  lading  will  not  confer  such  a  rights 
The  true  distinction  is  between  a  bondjide  and  firaudulent 
trmnafer;  and  here,  for  any  thing  that  appears  to  the  coa« 
trary,  the  transfer  appears  to  have  been  perfectly  fair;  and 
biUs  of  lading  are  constantly  indorsed  in  this  manner* 
Haxiel  then  having  a  right  to  stop  the  goods  in  transitu, 
Uright  invest  the  plaintiff  with  a  special  property  in  them, 
t»y  transferring  his  interest  to  him,  and  this  could  not  be 
^one  more  properly  or  efiectually  than  by  the  old  and  ea* 
^blished  practice  of  merchants,  namely,  by  the  indorse- 
ment of  the  bill  of  lading.     In  Lickbarrow  v.  Mason  (a) 
it  was  determined,  that  bills-  of  lading  are  transferrible 

(a)  5  Term  Rep.  683. 
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Greasly  r.  Codling  and  Another.  jldySd! 

X  his  was  an  action  on  the  case  for  the  obstruction  of  a  Where  the 
public  highway.     The  first  count  of  the  declaration  stated,  ed  that  he  wm' 
Aat  the  plaintiff,  before  and  at  the  tune  of  committing  the  f^^^y^y^^ 
grievances  by  the  defendants,  was  lawfully  possessed  of  defendant»:shut- 

m  m  ,  tingag«teacros» 

four  asses,  laden  with  coals,  wares,  and  merchandizes  of  a  pubUc  high- 
the  plamtiff;  and  that  just  before,  and  at  the  time  of  com-  SSiby'obiiged 
mitting  the  grievances,  to  mi,  on,  &c.  he  was  driving  his  *©  take  a  mora 
asses  so  laden,  along  a  certain  public  highway  and  bridle  — ;Heid,  that 
way,  yet,  that  the  defendants,  well  knowing  the  premises,:  dent  injury  to" 
but  contriving  to  injure  the  plaintiff,  and  to  prevent  him  mainuin  wi^**  - 
from  driving  his  asses  so  laden  as  aforesaid,  along  the  tion  on  the  case 

,  ,  ,  .  agMnjt  the  par- 

said  public  highway,  wrongfully  and  injuriously  fastened  ty  who  had 
and  shut  a  certain  gate  across  the  said  public  highAvay,  [JJIJ^tion  uthe 
and  kept  and  continued  the  said  sate  so  fastened  and  shut  pi*»n5^^b»<i 

■  ^  ^        ^  ^  thereby  8u»- 

across  the  said  public  highway  for  a  long  space  of  time,  tamed  an  indi- 
to  wit,  for  the  space  of  twelve  hours,  and  thereby,  during  or  inconveni- 
all  that  time,  obstructed  the  said  highway,  and  prevented 
the  plaintiff  from  driving  his  asses  along  the  said  public 
highway,  by  reason  whereof  he  was  obliged  to  drive  them 
back  again,  and  convey  his  said  coals  by  a  more  circuitous 
and  inconvenient  way,  and  was  also  thereby  put  to  great 
trouble,  inconvenience,  and  expense,  in  and  about  the 
carriage  of  his  said  coals. 

The  second  count  was  sinttlar  to  the  first,  with  the  ex- 
ception of  describing  the  way  as  a  carriage  way ;  and  in 
the  third  it  was  described  as  a  drift  way.  Plea — Not 
guilty. 

At  the  trial,  before  Mr.  Baron  Hullock,  at  the  last  As- 
sizes at  Nottingham y  it  appeared  that  the  plaintiff  was  a 
retail  coal-higgler,  and  kept  four  asses,  with  which  he  was  in 
the  habit  of  passing  up  and  down  the  road  in  question 
witli  coals;  that,  on  the  day  of  the  disturbance,  the  de- 
fendants shut  the   gate,    as   stated  in    the  declaration. 


ence. 
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^}^^'  '^  remained  near  It  between  three  and  four  hours,  for 
Oreailt  the  purpose  of  preventing  the  plamtiff  from  passing. 
CoDUMo.  The  phuntiff  also  proved,  that  he  and  his  ancestors 
had  travdled  the  road  for  more  than  sixty  years  without 
interruption,  and  that  in  consequence  of  the  defendants 
obstrucftiiig  him,  he  was  obliged  to  turn  back  with  his 
asses,  and  go  by  a  more  circuitous  route,  by  which  his 
journey  was  lengthened,  and  could  not  be  performed  «o 
often  in  the  course  of  a  day,  as  if  he  had  gone  the  road 
he  was  accustomed  to  do.  The  learned  Baxon  told  the 
Jury,  that  to  maintain  an  action  for  an  obstruction  of 
this  description,  some  individual  or  personal  injuryi  or 
special  damage  should  be  shewn  to  hav^  arisen  to  the 
party  complaining;  and  that  the  question  for  their  consi- 
deration was,  whether  the  plaintiff  had  shewn  that  he  had 
sustained  such  an  injury  as  would  enable  him  to  maintain 
this  action,  and  he  observed,  that  it  would  be  agaimt 
every  principle  of  law,  if  an  individual  could  bring  an  ac- 
tion for  every  obstruction.  The  Jury  found  a  verdict  for 
the  defaidants. 

BIr.  Serjeant  Vaughanf  in  the  last  Term,  obtained  a  rule 
'  nift,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted ;  on  the  grounds,  that  it  was  against  the  wei^t 
of  evidence,  but  prindp^ly  that  the  Jury  had  been  mii- 
jdirected  by  the  learned  Judge;  and  he  contended,  that 
the  plaintiffs'  being  delaye<^  four  hours,  and  obliged  to 
return  and  perform  his  journey  by  a  more  drcuitooa 
route,  was  a  sufficient  inconvenience  to  entitle  him  to 
maintain  this  action,  although  he  had  not  incurred  any 
direct  personal  injury  or  expense ;  and  he  relied  on  the 
case  of  Rose  v.  Miles  (a),  where  the  defendant  moored  ft 
barge  across  a  public  navigable  creek,  by  which  the  plain- 
tiff, who  was  navigating  along  it,  was  prevented  from  so 

(a)  4  Mau.  &  Selw.  101. 
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doing,  and  compelled  to  carry  his  cargo  OYer  land*  where-  vi^w 

by  he  incurred  considerable  expense;  it  was  held  that  this  oreaslt 

was  such  a  special  damage  as  to  enable  him  to  maintain  codlxmo. 
sn  action  on  the  case  for  the  obstruction. 

Mr.  Seijeant  Pell  now  shewed  cause,  and  admitted, 
that  if  the  plaintiff  had  sustained  any  actual  expense  or 
perscMial  injury,  it  might  be  a  good  ground  of  action.  But 
here,  as  he  had  only  suffered  the  inconvenience  of  a 
trifling  delay,  by  being  obliged  to  go  a  few  yards  further 
round,  it  was  most  properly  left  to  the  Jury  to  say,  whe^ 
ther  he  had  sustained  such  a  damage  as  would  enable 
him  to  maintain  this  action ;  and  they  most  properly  found 
that  he  had  not;  at  all  events,  the  plaintiff  ought  to 
have  shewn  a  particular  and  special  damage.  In  Hubert 
V.  GfftM^«(a)  it  was  held,  that  an  action  on  the  case  for  . 
obstructing  a  highway,  dees  not  lie  without  special  dam- 
age actually  incurred ;  and  that  it  was  not  sufficient  for  the 
phintiff  to  shew,  that  he  had  been  obliged  to  carry  his 
goods  by  a  circuitous  and  inconvenient  way. .  That  ^case 
is  precisely  in  point,  and  decisive  of  the  present.  In  the 
Year  Book,  27  Hen.  8,  Chief  Justice  BcUdwin  said,  that 
if  a  man  stop  the  king's  highway,  so  that  I  cannot  go  to 
my  house  or  to  my  close,  I  shall  not  have  an  action  upon 
the  case ;  for  the  stopping  of  the  common  highway  royal 
shall  be  punished  by  the  leet,  and  every  man  aggriev- 
ed shall  not  have  action  thereof.  In  an  Anonymous 
case  (6),  which  was  an  action  on  the  case  for  stopping  up 
s  highway  by  making  a  ditoh,  so  that  the  plaintiff  could 
not  pass;  it  was  held,  that  it  must  be  presumed,  that  he 
tried  to  pass,  but  was  altogether  prevented  from  so  doing; 
ind  an  exception  was  there  taken,  that  no  particular  in- 
jury to  the  person  of  the  plaintiff  was  shewn  any  more 
;han  to  any  other  liege  subject.     In  Fineux  v.  Hoven- 

(a)  \  Bsp.  Rep.  148.  {h)  Moore,  180. 
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J^^       den  {a)  it  was  decided,  that  if  a  man  be  disturbed  firoifu^^ 
OuAfLT      going  in  a  common  highway ,  or  if  a  ditch' be  made  acrot^^ 
CoDLiNo.      the  way,  so  that  he  cannot  pass,  yet  he  shall  not  have 
action  upon  the  cade,  as  the  law  provided  this  for  avoidin. 
the  multiplicity  of  suits,  for  if  any  individual  might  have 
action,  every  man  might ;  and  the  law  has  provided 
ther  proper  remedy  for  this  common  nuisance,  rur. 
presentment  in  the  leet ;  and  the  distinction  is  there  tab 
where  a  man  sustains  a  particular  or  special  damage, 
he  and  his  horse  had  fallen  into  the  ditch,  whereby  he 
ceived  hurt  and  loss,  he  would  be  entitled  to  hia 
as  the  damage  was  not  common  to  others : — and  in 
V.  Partrich  (6)  it  was  resolved,  that  if  a  highway  is 
stopped,  and  a  man  is  delayed  in  his  journey  a  little  whii^ 
and  by  reason  thereof  he  is  damnified,  or  some  impoi 
affair  neglected,  this  is  not  such  a  special  damage  for  whi< 
an  action  on  the  case  will  lie ;  but  a  particular  damage 
maintain  the  action  ought  to  be  direct,  and  not  corn 
quential,  as,  for  instance,  the  loss  of  his  horse,  or 
corporal  hurt.     So,  in  Chichester  y.  Lethbridge  (c)  it  ws 
held,  that  an  action  would  not  lie  by  an  individual  for 
obstruction  in  a  public  highway,  unless  he  sustained   ^ 
particular  damage,  which  must  appear  on  the  record;  ^Tid 
Mr.  Durnford^  in  a  note  to  that  case,  states  "(cQ,  thaf 
^^  the  general  rule,  that  where  the  plaintiff^  only  soBtaiflf 
an  injury  in  common  with  all  the  rest  of  the  king's  sub- 
jects, by  reason  of  a  nuisance  in  the  road,  or  of  theroid 
being  totally  stopped  up,  he  cannot  maintain  an  actioOi 
seems  to   have  been  admitted  in  all  the   cases  on  the 
subject ;  and  although  in  Iveson  v.  Moore  (<?),  the  Court 
were  divided  in  opinion,  as  to  M'hether  an  action  .of  diB 
description   lay   or  not;    yet,   from  a   manuscript  cue 
of  Chief  Justice   Willes,  it  appeared,   that  the  rciaor 

(a)  Cro.  Eliz.  664.  S.  C.  Co.  Lit.  56  a.  (h)  Carth.  194. 

(c)  WiUes,  71.      (c/)  Id.  74.      (f)  1  Salk.  16.  S.  C.  1  Ld.  Raym. 


r.  Serjeant  Vaughan  in  support  of  the  rule,  was  stop- 
,  by  the  Court. 

"I-K)rd  Chief  Juiitice  Best. — This  is"  a  rule,  calling  on 
^^  defendants  to  shew  cause,  why  the  verdict  found  for 
"^^tti,  should  not  be  set  aside,  on  the  ground  of  a  misdi- 


don  by  the  learned  Judge  who  tried  the  cause ;  and  it 
Appears  to  me,  that  he  did  not  leave  the  question  correctly 
^  the  Jury ;  and,  consequently,  that  this  verdict  cannot 
^tand.    It  is  stated  on  the  face  of  the  declaration,  that  the 
)>Iaintiff  was  possessed  of  four  asses,  and  was,  at  the  time  of 
the  obstruction,  driving  them  through  and  along  a  public 
Qigbway ;  that  whilst  he  was  so  using  the  way,  the  defen- 
dants shut  a  gate  across  it,  and' thereby  obliged  the  plain- 
tiff to  go  a  more  circuitous  way,  and  that  statement  was 
(made  out  by  the  evidence  at  the  trial.     The  question  then 
Sb,  whether,  if  a  man  be  travelling  on  a  public  highway, 
lie  is  entitled  to  maintain  an  action,  not  on  account  of  the 
^aad*s  being  out  of  repair,  but  by  being  stopped  by  ano- 
ther in  his  progress?  Now,  I  am  of  opinion,  that  this  ac- 

VOL.  IX.  K  K 
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1   "^vhlch  the  Judges  went,  was,  that  it  sufficiently  ap-       ^j^^. 
^<axrcd,  that  the  plaintiff  must  and  did  necessarily  suffer       Oreaslt 
Bjp^cial  damage  more  than  the  rest  of  the  king*s  sub-       Codling. 
i^'fcs  by  the  obstruction  of  the  way,  because  it  was  set 
,  that  the  only  way  to  come  to  the  coal  pits  from  one 
of  the  county,  was  through  this  way,  by  which  it 
be  understood,  without  any  allegation  of  loss  of  cus- 
,  that  the  plaintiff  did  suffer  particularly,  in  respect 
trade,  by  the  defendants*  wrong." — On  these  grounds, 
according  to  the  current  of  authorities,  the  mere  in- 
''enience  of  delay  is  not  a  sufficient  injury  to  enable  a 
to  sustain  an  action  of  this  description,  unless  the  na- 
of  the  special  damage  or  personal  inconvenience  which 
ay  have  sustained,  is  expressly  stated  on  the  face  of 
x^cord. 


4»i 
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tion  18  maintainable  on  principle,  without  having  recourse 
to  any  previous  authority,  or  referring  to  any  decided  ea- 
ses.   We  cannot  enquire  as  to  the  amount  of  the  injury  the 
plaintiff  actually  sustained,  or  the  advantage  he  might  han 
derived  by  prosecuting  his  journey,  as  he  would  have  done, 
had  he  not  been  stopped  by  the  defendants.     That  wm 
expressly  for  the  Jury  to  determine;  stiU,  however,  it  his 
been  said,  that  the  plaintiff  could  not  maintain  this  actkn, 
unless  he  had  shewn  and  proved  a  particular  and  speciil 
damage;  and  although,  in  the  case  of  a  public  nuisance,  a 
party  cannot  be  subjected  to  an  action  without  spedil 
damage  laid  or  proved,  yet  if  one  individual  can  shew  that 
he  has  received  an  injury  distinguishable  from  othen  of 
the  king's  subjects,  and  thereby  sustained  a  special  dan- 
age,  he  may  maintain  an  action  on  the  case.     The  cases 
which  have  been  referred  to,  do  not  break  in  upon  or  en- 
trench on  this  principle.     In  Paine  v.  Partrich,  the  main 
ground  of  the  decision  was,  that  it  did  not  appear  that  Ae 
plaintiff  had  declared  on  a  special  damage;  and  although 
there  is  an  expression  there  in  favour  of  the  defendants  («^ 
as  **  it  was  resolved,  that  if  a  highway  is  sp  stoppedi  that 
a  man  is  delayed  in  his  journey  for  a  time,  by  resson 
whereof  he  is  damnified,  it  was  not  such  a  special  damage, 
for  which  an  action  on  the  case  would  lie ;  but  that,  to 
maintain  the  action,  a  particular  damage  ought  to  be  di- 
rect, as,  for  instance,  the  loss  of  the  plaintiff's  horse,  or 
some  corporal  hurt;" — yet  if  he  were  prevented  ftcm 
performing  a  business  of  importance,  there  can  be  no 
doubt  but  that  it  would  be  such  a  species  of  injury  tf 
would  enable  him  to  maintain  this  action ;  but  in  the  tfaiid 
resolution  in  that  case,  it  was  stated  expressly  (6),  that  the 
plaintiff  had  not  declared  upon  any  particular  damage,  but 
generally,  that  he  had  lost  the  liberty  of  the  passage,  J^ 
and,  therefore,  that  the  action  would  not  lie.    Here,  hcf^- 
ever,  a  special  damage  is  expressly  stated  on  the  &ce  of 


rv 


(c)  GartL  194. 


(h)  Id.  193. 
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he  declaration,  and  an  injury  for  a  delay  may  be  equally       vj^^. 
m  prejudicial  as  a  personal  injury  sustained  by  an  indivi-      OaEAiLT 
hialy  or  the  loss  of  the  horse  on  which  he  is  riding.     The-     Coduno. 
Sftse  of  Hubert  v.  Groves  was  referred  t6  in  Rose  v.  Miles, 
md  distinguished  by  Lord  EUenborough  from  the  latter 
sase,  on  the  ground,  that  there  the  damage  might  be  said 
to  be  common  to  all ;  but  that  Rose  v.  Miles  was  something 
different,  for  that  the  plaintiff  was  in  the  occupation  of  the 
naTigation  of  a  canal,  that  he  had  commenced  his  course  upon 
iti  and  was  in  the  act  of  using  it  when  he  was  obstructed. 

0 

It  did  not  rest  merely  in  contemplation.     "  Surely,  there- 

toire,*'  said  his  Lordship,  *'  this  goes  one  step  farther,  this  is 

something  substantially  more  injurious  to  this  person  .than 

the  public  at  large,  who  might  only  have  it  in  contempla- 

tion  to  use  it ;  and  he  has  been  impeded  in  his  progress, 

by  the  defendants*  wrongfully  mooring  their  barge  across, 

and  baa  been  compelled  to  unload  and  to  carry  his  goods 

over  land,  by  which  he  has  incurred  expense,  and  that 

expense  caused  by  the  act  of  the  defendants.     If  a  man's 

time  or  his  money  are  of  any  value,  it  seems  to  me,  that 

fliis  plaintiff  has  shewn  a  particular  damage."    And  Mr. 

Justice  Bayley  and  Mr.  Justice  Dumpier  concurred  in 

thinking,  that  if  a  party  sustain  a  particular  damage,  by  - 

which  he  must  incur  an  expense,  in  order  to  convey  his 

goods  another  way,  he  was  entitled  to  maintain  an  action: 

That  case  appears  to  me,  to  be  undistinguishable  from  the 

present,  with  the  exception,  that  the  way  obstructed  was 

a  canal  instead  of  a  road ;  there  the  plaintiff  received  no 

immediate  personal  injury,  but  was  merely  impeded  in  his 

progress  on  the  canal,  by  the  defendants'  having  wrong- 

ftdly  moored  their  barge  across  it :  but  here,  the  plaintiff's 

passage  was  obstructed  by  the  defendants*  keeping  a  gate 

shut,  and  thereby  obliging  the  plaintiff  to  go  back,  and 

take  a  more  circuitous  route.     On  these  grounds,  I  am  of 

opinion,  that  the  rule  for  setting  aside  this  verdict  and 

granting  a  new  trial,  must  be  made  absolute.  ^ 

KK  2 
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l^w  Mr.  Justice  Park.— When  this  rule  was  obtained,  the 

greaslt       ease  of  Rose  v.  Miles  was  relied  on,  and  which  appear^ 
coDLiKo.       to  me  to  be  precisely  in  point;  and  Lord  EUenbaroug.^ 
drew  a  true  distinction  between  that  case  and  Hube^ 
V.    Groves.     So  the  case  of  Paine  v.  Partrichy  as  i^ 
poited  in  Carthew,  is  distinguishable;    as  it  was  th^ 
stated,  that  the  thing  complained  of  was  a  common  i^- 
sance  only,  and  the  plaintiff  did  not  state  in  his  ded^^, 
tion,  that  he  had  suffered  a  particular  injury  or  spc^r^Qi 
damage,  and  the  judgment  of  the  Court  proceeded  on  tfa«^ 
ground;  and  although,  with  respect  to  the  special  dam. 
age,  it  was  there  resolved,  that  it  must  be  direct,  and  not 
consequential,  yet  it  is  only  put  by  way  of  example,  m. 
the  loss  of  a  horse,  or  some  corporal  hurt ;  but  in  Rose  v. 
Miles f  a  writ  of  error  was  brought  to  reverse  a  judgment 
of  this  Court,  and  which  was  affirmed  by  Lord  EUenbo- 
rough,  Mr.  Justice  Bayley,  and  Mr.  Justice  Dampier; 
and  the  latter  said,  **  The  present  case  admits  of  this  disdiie- 
tion  from  most  of  the  other  cases,  that  here  the  plaintiff 
was  interrupted  in  the  actual  enjoyment  of  the  highway. 
The  expense  was  incurred  by  the  immediate  act  of  the 
defendants,  for  the  plaintiff  was  forced  to  unload  hisgoods 
and  carry  them  over  land;  if  this  be  not  a  particular  dam- 
age^ I  scarcely  know  what  is/'     So  here,  the  plaintiff  ms 
put  to  expense  by  being  obliged  to  take  a  circuitous  course, 
and  was  interrupted  in  the  actual  enjoyment  of  the  high' 
way  by  the  immediate  act  of  the  defendants. 

Mr.  Justice  Burrough. — The  true  distinction  in  all  tbe 
cases  is,  not  as  to  the  nature  of  the  injury  the  party  Dsaj 
have  sustained,  but  whether  tbe  inconvenience  complained 
of  be  general  and  applicable  to  the  public  at  large,  or  a 
particular  inconvenience  confined  to  the  party  complaio* 
ing;  and  here,  it  is  quite  clear,  that  the  plaintiff  has  re- 
ceived some  inconvenience,  as  he  was  obstructed  by  the 
I  defendants*  shutting  a  gate  across  a  public  highwayi  ^ 
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li  he  was  travelling  with  his  asses  laden,  and  by  which         18S4 

vs  obliged  to  take  a  more  circuitous  route.     It  ap-       Orsasly 

i  to  me,  that  there  is  no  distinction  to  be  drawn  in       codlino. 

aple,  between  this  case  and  that  of  a  pubUc  waggon 

^ying  goods  of  a  considerable  value,  or  of  a  person  who 

Tying  his  goods  to  market,  and  disappointed  of  their 

by  an  individual's  obstructing  the  road.    There  was 

tapute  about  the  facts ;  and  I  am  clearly  of  opinion, 

under  the  circumstances,  the  Jury  ought  not  to  have 

1  a  verdict  for  the  defendants.     The  rule  for  a  new 

must  consequently  be  made 

Absolute. 


Redfern  and  Others  v.  Smith,  Widow  (a).  ^'^sJ.' 

s  was  a  writ  of  waste,  and  founded  on  the  statute  of  *»  *  ^nt  of 
cestetf  G  Edw,  1 ,  c.  5  (6),  for  waste,  sale,  and  destruc-  statute  of  G^- 
x>mmitted  by  the  defendant,  in  felling  timber  trees,  ^^l^y^l^^^ 
I  estate  situate  in  Church  Greesly.  in  the  county  of  ^^^^^  ^«  ^*'» 

^  ''  and  the  Jury 

iy»  must  find  the 

the  trial,  before  Mr.  Baron  HuUock,  at  the  last  As-  ^  *^*^  ^**  *  * 
at  Derby,  he  left  it  to  the  Jury  to  say,  whether 
thought,  from  the  evidence,  the  felling  of  the  trees 
d  be  beneficial  or  an  improvement  to  the  plaintiffs' 
3,  they  being  reversioners  in  fee,  and  the  defendant 
it  for  Ufe  under  the  will  of  her  late  husband;  or  whe- 
the  estate  had  been  injured  or  deteriorated,  and  if  so, 
lat  extent ;  and  that  the  Jury  should  find  damages  ac- 
Dgly ;  but  he  did  not  direct  them  to  find  the  place 
td :  and  they  gave  a  vterdict  for  the  plaintiffs,  dama- 
50/. 

%etS,C.Q  B.  Moore»  443.       be  shall  forfeit  thef  place  wasted. 
By  which  it  is  provided,  that      and  treble  damages, 
int  for  life  or  years  do  \raste, 
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l^^  Mr.  Sei^eant  Vaughan,  in  the  last  Term,  obtained,    g 

rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  Tc!^ 
diet  entered  for  the  defendant  instead  thereof,  or  that  a 
new  trial  might  be  granted,  on  the  ground  that  the  Jury 
ought  to  have  been  directed  to  find  the  place  wasted.  Id 
Brooke's  Abridgment  {a)^  and  in  Finer' s  AbridgmeiU[h), 
it  is  said,  that  in  waste  at  Nisi  Prius,  waste  was  found  m 
four  oaks,  in  divers  parts  in  a  wood,  and  it  was  doubted, 
if  the  plaintiff  should  recover  the  wood  or  the  place  wait- 
ed ;  and  at  last  it  was  awarded,  that  he  recover  the  phce 
wasted  and  his  treble  damages;  and  41  Edw.S,  iS/u 
cited  as  an  authority.  In  Fitzberberfs  Abridgment  (c), 
it  appears  to  have  been  laid  down  so  early  as  8  Edw*  S, 
that  the  Court  cannot  award  damages  without  the  plain- 
tiff's being  entitled  to  recover  the  place  wasted.  And  in 
the  Governors o/Harroiv  ScioolY.Alderton{€(),^\ndi^nB 
an  action  of  waste  on  this  statute,  against  a  tenant  for 
years,  for  converting  three  closes  of  meadow  into  garden 
ground,  and  the  Jury  gave  only  one  farthing  damages  for 
each  close,  the  Court  allowed  the  defendant  to  enter  np 
judgment  for  himself;  but  here,  as  the  Jury  have  not 
found  what  the  place  wasted  is,  no  judgment  can  be  en- 
tered on  the  postea,  or,  at  all  events,  the  defendant  is  en- 
titled to  a  new  triaL 

Mr.  Serjeant  Pell  now  shewed  cause,  and  cited  the  case 
of  Oreene  v.  Cole  (e),  where  it  was  held,  that  it  was  im- 
material for  the  Jury  to  find  a  sale  if  they  found  particular 
wastes ;  and  that  if  they  gave  costs_^of  suit,fthere  being  none 
recoverable  in  the  action,  yet  that  judgment  might  be  en- 
tered for  the  plaintiff  without  any  respect  being  paid  to 
the  costs.  If  a  view  by  the  Jury  were  necessary,  it  should 
have  been  had  before  the  trial ;  but  as  they  have  fbond  bj 

(«)Tit.  Waste,  pi.  24.    (h)  lit  Waste,  [I]  (a),   (c)  Tit.  Wart^pL  111. 
{d)  2  Bos.  &  Pul.  86.  (c)  2  Wins.  Saund.  25). 
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Iheir  verdict,  that  waste  was  committed  by  the  defendant, 
it  was  sufficient  to  entitle  the  plaintiffs  to  recover  the 
daniBges  found  for  them. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion  that 
this  verdict  cannot  be  supported,  as  the  Jury  have  not 
found  the  place  wasted,  nor  were  they  directed  to  do  so ; 
it  was  necessary  that  they  should  have  had  a  view  pre- 
?iously  to  the  trial,  and  that  circumstance  ought  to  have 
been  enquired  into ;  and  the  only  question  left  to  them 
was,  whether  the  felling  of  the  trees  by  the  defendant 
iras  iiyurious  to  the  plaintiffs'  reversionary  interest  in 
the  estate.  It  is  impossible  for  the  Court  to  ascertain  the 
valiie  of  the  place  wasted,  or  whether  it  might  refer  to  the 
itools  from  which  the  trees  were  cut,  or  the  close  on  which 
they  stood. 

Mr.  Justice  Burrougu. — It  is  quite  impossible  that  this 
rerdict  can  be  sustained ;  it  is  equally  clear  that  there  should 
liavebeen  a  view;  for  in  all  the  books  of  entries,  thejudg- 
aients  are  per  visum  juratorum,  and,  on  finding  the  place 
irasted ;  it  therefore  should  have  been  left  to  the  Jury  to 
x>n8ider  the  nature  of  the  injury  done,  as  well  as  the  place 
irasted.    The  rule  for  a  new  trial  must  therefore  be  made 

Absolute. 


4ee 


1884. 


PococK  V.  Billing.  Julysl.* 

Jlhis  was  an  action  of  assumpsit,  and  brought  by  the  in  an  action  by 
>laintiff,  as  indorsee,  against  the  defendant,  as  acceptor  ag^Mt*the  ac- 
.fa  bai  of  exchange.  Tf-ex^^r 

At  the  trial,  before  Lord  Chief  Justice  Giffordy  at  dedarationi 

made  by  a 

JuiUhall,  at  the  Sittings  after  the  last  Hilary  Term^  on  former  holder 

and  indorter, 
innot  be  received  in  evidence,  unlew  it  be  shewn  that  he  wai  the  holder  at  the  time  of  making 
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1824*" 


POCOCK 
V. 

Billing. 


the  production  of  th/e  bill>  it  appeared  that  there  had 
been  several  indorsements  upon  it,  and  the  ground  of  de- 
fence was,  that  the  drawer  had  negotiated  it  after  he  be- 
came bankrupt,  and  that  there  was  no  consideration  given 
for  the  bill,  either  by  the  plaintiff  or  the  several  other  in- 
dorsers :  and  in  order  to  establish  this,  the  defendant  pro- 
posed to  give  in  evidence,  a  conversation  between  one  of 
the  ipdorsers  and  a  witness  who  was  called  at  the  trial, 
and  in  which  the  former  stated,  that  he  gave  no  considera- 
tion for  the  bill,  nor  did  he  receive  any  money  for  his  in« 
dorsement;  on  which  it  was  objected,  that  a  statement 
made  by  the  indorser  when  the  plaintiff  was  not  present, 
was  not  evidence ;  and  that  in  an  action  by  an  indorsee 
against  the  acceptor,  what  the  indorser  had  said,  could 
not  be  evidence  as  against  the  indorsee  or  acceptor.  His 
Lordship  was  of  opinion,  that  the  declarations  of  the  in- 
dorser were  admissible,  for  the  purpose  of  shewing  that 
he  gave  no  consideration  for  the  bill :  and  the  Jury  found 
a  verdict  for  the  defendant. 


Mr.  Serjeant  Pell,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted ;  on  the  ground  that  it  did  not  appear  at  the  trial, 
that  the  declarations  by  the  indorser  were  made  at  the 
time  the  bill  was  in  his  possession. 


Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Bosanqnt^y 
now  shewed  cause ;  and  on  the  report  of  Lord  Gijfof^ 
being  read,  it  did  not  appear  that  the  bill  was  in  the  pos- 
session of  the  indorser  at  the  time  he  made  the  declarsr 
tions  in  question.  Still,  however,  it  was  submitted,  that 
as  the  plaintiff,  as  indorsee,  claimed  through  the  indorseTf 
what  the  latter  said  was  evidence  as  against  .him ;  and  that 
although  this  might  not  be  evidence  that  the  plaintiff  gave 
no  consideration,  yet  that  it  was  admissible  to  shew,  that 
the  jmdorser  himself  neither  gave  nor  received  any. 
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Lord  Chief  Justice  Best. — The  only  question  in  this  1824, 
case  is,  whether  the  declarations  of  a  former  holder  of  a 
bill  of  exchange,  are  receivable  in  evidence  to  shew  the 
want  of  consideration.  I  take  the  rule  to  be,  that  de- 
clarations of  the  holder  of  a  bill,  made  while  he  has  the 
bin  in  his  bands,  are  admissible,  because,  at  the  time  he 
makes  them,  they  are  against  his  interest,  and  destructive 
of  hiis  own  rights;  but  if  such  person  parts  with  the  bill, 
and  afterwards  says  it  was  founded  on  fraud,  such  declara- 
tions are  not  admissible ;  they  are  in  effect  to  be  treated 
in  the  same  manner  as  admissions  of  a  party  to  a  suit, 
which  are  receivable  only  when  they  are  supposed  to  be 
adverse  to  his  interest.  The  present  case  seems  to  have 
been  considered  by  Lord  Gifford  at  the  trial,  on  the  broad 
ground,  that  the  declarations  of  any  former  holder  of  the 
bill  were  receivable,  but  I  am  clearly  of  opinion,  that  if 
such  person  had  parted  with  the  bill  previously  to  making 
die  declarations,  what  he  then  said  is  not  evidence.  The 
rule  which  allows  what  one  man  says  to  be  evidence  against 
another,  ought  not  to  be  extended ;  and  whenever  a  party 
)fiers  the  declarations  of  a  third  person  in  evidence,  he 
uust  clearly  shew  that  such  third  person  made  such  de- 
darations  against  his  own  interest,  or  they  ought  not  to 
be  received. 

The  rest  of  the  Court  concurring,  the  rule  for  a  new 

trial  was  made 

'   Absolute  (a). 

(a)  At  the  second  trial,  before  pluDtiff  consented  to  be  nonsuit- 
Lord  Chief  Justice  Best,  it  ap-  ed.  See  1  Ry.  &  Mood.  N.  P.  C. 
pearing  that  the  declarations  were  127*    And  see  Barough  v.  White, 
made  by  the  indorser  whilst  he  2  Car.  &  Payne's  N.  P.  C.  8. 
was  the  holder  of  the  bill,  the 
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Monday,  Garland  r.  Jekyll  and  Cuming. 

Where  a  copy-     J.  HIS  was  an  action  of  assumpsit  for  money  had  and 
hold  estate,  in     ceived,  which  was  tried  before  Lord  Chief  Justice  DaUoi, 

the  possession  '  ^* 

of  one  tenant,  at  the  Sittings  after  Hilary  Term,  IS^,  when  a  verditf 

heriot,  but  se  was  foiuid  for  the  plaintiff  with  nominal  damages,  subject 

ed^if  it  after"  ^^  ^®  Opinion  of  the  Court  on  the  foUowmg  case: — 
wards  becomes        j^  the  manor  of  Week's  Park  Hall,  in  the  county  of 

re-united  in  the  ^         ^  *■ 

person  of  a  sin-  Essex,  there  are,  and,  from  time  immemorial,  have  been 
heriot  only  ts"^  divers  customary  and  heriotable  copyhold  tenementi  of 
payable.  inheritance,  held  by  the  respective  tenants  thereof,  unto 

them,  and  their  heirs,  and  assigns,  by  the  rod,  andbjr 
copy  oi  the  court  rolls  of  the  manor,  of  the  lord  of  the 
manor  for  the  time  being,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  manor,  by  the  rentSi  coi- 
toms,  and  services  thereof,  due  and  of  right  accustojiied. 
There  now  is,  and  from  time  immemorial  hath  been  a 
custom  within  the  manor,  for  the  lord  of  the  manor  far 
the  time  being,  upon  the  death  of  every  copyhold  toifl&t 
of  any  customary  and  heriotable  copyhold  tenement  or  te- 
nements within  the  manor,  to  have,  take,  and  seise,  fiv 
heriots  in  respect  thereof,  so  many  of  the  beasts  wbieh 
were  of  such  cifstomary  and  heriotable  copyhold  tenant 
at  the  time  of  his  death,  as  the  number  of  heriots  due  in 
respect  of  such  customary  and  heriotable  copyhold  tene-  • 
ments  did  at  that  time  amount  to,  and  it  was  at  the  trial 
contended,  that  the  custom  was  for  the  lord  of  the  manor 
for  the  time  being,  upon  that  occasion,  to  have,  take,  and 
seize  for  such  heriotd,  such  beasts  which  were  of  sudi 
tenant  at  the  time  of  his  death,  as  were  then  the  beat 
beasts  of  such  tenant,  or  were  such  as  the  lord  of  the 
manor  should  elect  to  have,  take,  and  seize  as  such  beat 
beasts. 

In  the  year  1785,  Samuel  Warner  was  a  copyhold  ten- 
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ani  of  two  customary  and  heriqtable  copyhold  tenemonts       ^1884- 
within  the  manor,  which  he  held  and  was  seised  of  to  him 
and  his  heirs  by  the  rod,  and  by  copy  of  the  court  rolls 
of  the  manor,  at  the  will  of  the  lord  thereof,  for  the  time 
beings  according  to  the  custom  of  the  manor,  by  the  rents, 
customs  and  services  thereof,  due  and  of  right  accus- 
tomed; that  is  to  say,  one  copyhold  tenement,  consisting 
of  three  parcels  of  land  with  the  appurtenances,  parcel  of 
Wesiland,  customary  and  heriotable,  containing,  by  estima- 
tion, nine  acres,  more  or  less,  abutting  upon  lands  called 
Edmund M  Lands;  and  another  copyhold  tenement  consist- 
ing of  two  other  pieces  or  parcels  of  land,  another  parcel 
of  Wesihmdf  being  customary  and  heriotable,  containing, 
by  estimation,  ten  acres,  more  or  less,  abutting  upon  Deng^ 
hUl  HaU  Ground. 

In  the  same  year,  the  said  Samuel  Warner  died,  so 
srised  of  and  holding  the  said  copyhold  premises;  and 
the  following  presentments,  surrenders,  admittances,  and 
other  proceedings  riespecting  the  said  premises,  and  also 
several  other  copyhold  premises,  were  had,  made,  and 
taken,  at  divers  Courts  Baron  of  the  manor,  held  when 
the  same  were  so  respectively  had,  made,  and  taken;  and 
die  following  entries  thereof,  and  of  the  divers  heriots 
and  rents  payable  in  respect  thereof,  were  made  in  the 
court  rolb  of  the  manor  as  follow — 

17S5,  June  5th. — At  this  Court,  it  was  presented  by  the 
homage,  that  Stwiuel  Warner ,  a  late  copyhold  tenant  of  the 
said  manor,  died  since  the  last  Court,  seised  of  three  par- 
cds  of  land,  with  the  appurtenances,  parcel  of  Westland, 
customary  and  heriotable,  containing,  by  estimation, 
nine  acres,  more  or  less,  abutting  upon  lands  called  Ed* 
mund's  Lands ^  and  of  two  other  pieces  of  land  with  the  ap- 
purtenances, another  parcel  of  Westland,  being  customa- 
ry and  heriotable,   containing  ten  acres,  more  or  less. 
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1824^  abutting  upon  Denghill  Hall  Ground;  and  that,  by  his 
death,  there  happened  to  the  lord  two  heriots,  for  which 
two  cows  of  aCbut  51.  value  were  seized ;  but  who  was  the 
next  heir  of  the  s^id  Samuel,  the  homage  knew  not ;  and 
because  no  one  came  to  be  admitted  to  the  said  premises, 
the  first  proclamation  was  three  times  made,  that  if  any 
person  claimed  any  right  or  title  to  the  lands  and  tenem^ts 
of  which  Samuel  Warner  lately  died  seised,  he  would 
come  into  Court  and  be  admitted  thereto,  or  they  would 
be  seized  into  the  hands  of  the  lord  of  the  manor  for  want 
of  a  tenant. 

1735,  October  Gth, — At  this  Court,  (after  two  proclama- 
tions made  for  the  heirs  of  Samuel  Warner),  came  Cathe- 
rine Grayham,  the  wife  of  Henry  Vere  Gray  ham,  and  de- 
sired to  be  admitted  to  one  undivided  fourth  part  of  the  pre- 
mises above  described,  of  which  Samuel  Warner,  her  fa- 
ther, lately  died  seised,  it  being  her  right  and  inheritance 
as  one  of  the  four  daughters  and  co-heiresses  of  the  said 
Samuel;  to  which  said  Catherine  Grayham,  the  lord  of 
th(f  manor,  by  his  steward,  granted  and  deUvered  seisin  of 
the  said  premises,  by  the  rod,  to  have  and  to  hold  one  un- 
divided fourth  part  of  all  and  singular  the  premises  aforesaid, 
with  the  appurtenances,  of  which  the  said  Samuel  Warner 
died  seised  as  aforesaid,  unto  the  said  CcUherine  Grayham, 
her  heirs  and  assigns  for  ever,  as  her  right  and  inheritance, 
'  of  the  lord  by  the  rod,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  by  the  rents,  customs, 'and  ser- 
vices therefore  due  and  of  right  accustomed.  And  a  fine 
of  twenty  guineas  was  set  on  the  whojie  premises,  as  ap- 
peared in  the  margin ;  and  she,  the  said  Catherine,  was  ad- 
mitted tenant.  (Fine  in  the  margin,  twenty  guineas,  to  be 
paid  the  13th  of  October,  instant,  at  Park  HaU.) 

At  the  same  Court,  and  on  the  same  day,  there  was 
a  like  admission  ot  Mary  Warner ,  spinster,  another  of  the 
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four  daughters,  and  co-heiresses  of  Samuel  Warner.     And         1834- 
the  fine  in  the  margin  was  the  same  as  in  the  preceding      Gaeland 
admission,  viz.  for  the  whole  twenty  guineas,  &c.  Jekylu 

At  the  same  Court»  there  was  a  like  admission  o{  Elea- 
nor, the  third  daughter  of  Samuel  Warner,  with  a  like 
fine  in  the  margin. — ^And  at  the  same  Court,  there  was  a 
like  admission  of  Ann,  the  fourth  daughter  of  Samuel 
Warner.  (Fine  in  the  margin  for  the  whole  twenty'gui- 
neas,  &c.) 

1736,  September  1 5M.— The  death  of  Catherine  Gray- 
ham  was  presented^  and  the  first  proclamation  made. 

17S6,  NofDember  \st. — The  second  proclamation  was 
made  for  the  claimants  of  the  said  Catherine  Grayham. 

1737,  September  ^th.— The  death  of  Miry  Warner  was 
presented,  as  seised  of  one  undiYided  fourth  part  of  the 
said  premises;  and  ih^i  Eleanor  Warner  and  Ann  Warner, 
spinsters,  were  her  sisters  and  co-heirs ;  but  whether  she 
left  any  heriot  at  the  time  of  her  death,  the  homage  knew 
not;  and  because  no  person  came  to  be  admitted,  procla- 
(nation  was  made. 

The  homage  also,  at  the  same  Court,  presented  a  rental 
^f  the  manor,  of  which  the  following  is  an  extract: — 
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1737,  November  14th. — At  this  Court,  came  Kitty ^  the 
e  of  Langhorn  Warren^  clerk;  Eleanor,  the  wife  of  Wil^ 
m  Bunbury,  clerk ;  Ann  Grayham,  spinster,  and  John 
^iston,  an  infant  son  of  John  EUiston,  by  Sarah  his  wife, 
i  Sarah  Grayhatn^  spinster,  and  desired  the  lord  to  ad- 

them  each  severally  and  respectively  €u  tenants  in  eom- 
iy  and  not  as  joint  tenants,  to  one  undivided  fourth  of  a 
rth  of  all  those  premises  of  which  Catherine  Grayham 
ly  died  seised,  as  her  co-heirs;  to  which  request  of 
said  Kitty,  Eleanor,  Ann,  and  John,  the  lord  of  the  ma- 
granted  seisin  thereof,  to  have  and  to  hold  the  said  pre- 
es  unto  them,  their  heirs,  and  assigns  respectively  for 
r,  of  the  lord,  by  the  rod,  at  the  will  of  the  lord,  accord- 
to  the  custom  of  the  manor,  by  the  rents,  customs,  and 
rices  therefore  due  and  of  right  accustomed.  And  they 
e  the  lord  for  their  several  fines  as  appeared  in  the 
rgin,  and  were  admitted  tenants  accordingly.  (No 
es  appeared.) 

1738,  May  23rd. — It  was  presented  at  this  Court,  that 
»iithe  I4fth  November,  1737,  Langhorn  Warren,  clerk, 

Kitty  his  wife,  in  right  of  the  said  Kitty,  surrendered 
he  lord  all  their  and  either  of  their  copyhold  messuages, 
Is,  &c.  whatsoever,  holdenof  themanorby  copy  of  court 
»  to  such  uses  as  she,  the  said  Kitty,  should  at  any 
^  thereafter,  as  well  as  during,  and  notwithstanding  hpr 
^rture,  by  her  last  will  in  writing  declare,  order,  direct, 
t;,  and  appoint. 

*748,  January  18M. — After  reciting  that,  "  At  a  general 
iTt  Baron  holden  for  the  manor,  on  the  6th  Oc/o6^,  1735, 
Serine,  the  wife  of  Henry  Vere  Grayham,  formerly  Ca- 
'%ne  Warner,  spinster,  Mary  Warner,  Eleanor  Warner, 
Ann  Warner,  were  admitted  each  to  an  undivided  fourth 
^  of  the  said  premises,  as  the  four  daughters  and  co-heir- 
-8  of  Samuel  Warner,  deceased.  And  also  reciting,  that 
"•iiother  general  Court  Baron  holden  on  the  15th  Septem- 
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JSg^       her,  1 736,  the  death  of  Catherine  Grayham  was  presenter  ^ 
Garland       and  the  first  proclamation  made.     And  that  at  anoti 
Jekyll.       general  Court  Baron  holden  on  the  1st  November  ioWi^^^^ 
ing,  the  second  proclamation  was  made.     And  that  at  a-^^^ 
ther  general  Court  Baron  holden  on  the  14th  Novem^^^ 
1737,  Kitty,  the  wife  of  Langhom  fParren,  clerk,  late 
Kitty  Grayham^  Eleanor,  the  wife  of  fFilliam  Bunbur^^ 
clerk,  l&te  Eleanor  Grayfiam,  Ann  Grayham,   spinster, 
and  John  EUiston,  an  infant,  were  admitted  each  to  a  fourth 
part  of  one  undivided  fourth  of  the  premises  aforesaid^  of 
which  Catherine  Grayham,  their  mother,  died  seised:''— 
At   this  Court,   it  was   presented,   that  Mary    Warner ^ 
spinster,  was  dead;  and  that  she,  at  the  time  of  her  death, 
was  seised  of  one  undivided  fourth  part  of  the  said  pre- 
mises, and  that  John  EUiston^  the  infant,  was  also  dead; 
and  that  he  died  seised  of  a  fourth  part  of  a  fourth  of  the 
•     said  premises  to  which  his  mother  was  entitled  after  the 
death  of  the  said  Catfterine  Grayham;  but  whether  either 
of  them  left  any  heriot,  the  homage  knew  not.    That 
Eleanor  Warner  and  Ann  Warner,  spinsters,  Kitty,  the 
wife  o{  Langhom  Warren,  clerk,  Eleanor,  then  the  wife  of 
Sir  William  Bunbury,  and  Ann  Grayham,  spinster,  came 
into  Court ;  and  that  the  said  Eleanor  Warner  and  Awn  ffar- 
ner  desired  to  be  admitted  each  to  an  undivided  third  part 
of  a  third  of  that  fourth  part  of  the  said  premises  of  which 
Mary,  their  sister,  died  seised ;  and  that  Kitty  Warren^ 
Eleanor  Bunbury,  and  Ann  Grayham,  desired  each  to 
be  admitted  to  a  third  of  that  fourth  of  a  fourth  of  the 
premises,  to  which  the  said  John  Elliston,  their  sister*88O0| 
was  admitted,  and  died  seised  of,  and  also  each  to  a  thiid 
of  a  third  of  that  fourth,  of  which  Mary  fFamer,  their 
aunt,  died  seised ;  to  which  four  several  requests  the  lord 
of  the  manor  consented,  and  delivered  seisin  of  the  pre- 
mises, to  have  and  to  hold  the  same  unto  the  said  EleoBor 
and  Ann  Warner,  Kitty,   Eleanor,  and.  Ann   Grayham, 
respectively, 'and  to  their  respective  heirs  and  assigns  for 
ever,  of  the  lord,  &c.  according  to  the  custom  of  the  mt- 
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lor;  and  they  gave  the  lord  for  their  several  finesi  aa  ap-  ^j^^ 
leared  in  the  margin^  and  were  admitted,  severally ^  ten- 
nis accordingly.  And  at  the  same  Court  it  was  present*- 
d,  that  the  said  Eleanor  and  Ann  Warner  appointed  an  at- 
omey  to  be  admitted  for  them,  and  afterwards  to  surren- 
ler  to  the  use  of  their  respective  wills,  which  was  according- 
|f  done. 

1748,  February  2d.  —At  this  Court,  it  was  presented, 
hat  Langkam  Warren^  clerk,  and  KUty^  his  wife,  came 
efbre  the  steward,  and  that  she,  the  said  Kitty ^  surren- 
iered  to  the  use  of  her  will. 

iteX,  May  Sd.— At  this  Court,  the  death  of  Lady 
Zletmar  Bunbury,  the  wife  of  William  Bunbury,  clerk,  was 
^resented ;  &nd  that  she  died  seised  of  one  undivided  fourth 
mrt  of  a  fourth  of  the  said  premises,  to  whidi  she  was 
dmitted  on  the  I4fth  November,  1737;  and  also  of  a  third 
»f  a  fourth,  to  which  she  was  admitted  on  the  18th  JamMr 
y,  1743.  And  the  first  proclamation  was  made  aocord- 
dgly. 

I76S,  Jtdy  Id/A.— The  second  prochonation  was  made 
or  the  heirs  of  Lady  Eleanor  Bunbury. 

1768,  March  14<A.— The  death  of  JCi«y  IForrew,  widow, 
mnerly  Kitty  Grayhanij  spinster,  was  presented,  and  that 
lie  died  seised  of  one  undivided  fourth  part  of  a  fourth  of 
leprennses,  to  which  she  was  admitted  on  the  14th  iVbf^m- 
0r,  1787 ;  and  also  of  the  third  of  a  fourth  of  a  fourdi,  and 
le  third  of  a  third  of  a  fourth  of  which  John  Ellisionaxid  Ma- 
y  Warner  died  seised.  And  that  the  homage  were  inform- 
1  Aat  Erasmus  Warren,  derk,  was  her  oidy  son  and  heir ; 
tit  wfi^hel*'she  left  any  animal  to  seiate  for  a  heriot,  they 
ii^w  not;  and  proclamations*  were  made  accordingly,  for 
re  heirs  of  Dame  Eleanor  Bunbury. 
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1763,  September  lAfth. — After  reciting  the  admission 
V,  of  Eleanor,  otherwise  EUen  Warner y  spinster,  on  the  6th 

Jektll.  October y  1735;  the  admission  with  her  sister,  Am  War- 
ner,  on  the  18th  January  y  1743;  the  death  of  the  said£^ 
eanor  Warner  was  presented,  seised  of  the  said  undivided 
fourth  part,  and  the  third  of  a  third  of  the  fourth ;  and  that 
Ann  Warner y  spinster,  was  her  sister  and  heir;  but  whe- 
ther she  left  any  animal  as  a  heriot,  the  homage  knew  not. 
Whereupon  Ann  Warner ^  by  her  attorney,  was  admitted, 
under  the  will  of  her  sister  ^/eanor,  to  all  and  singular  the 
premises  of  which  she  died  seised,  to  have  and  to  hold  the 
said  premises  to  the  said  Ann  Warner,  her  heirs  and  as- 
signs for  ever,  according  to  the  will  of  the  lady  of  the  ma- 
nor. And  she  gave  the  lady  the  several  fines  as  appear- 
ed in  the  margin,  and  was  admitted  tenant  accordingly* 
And  at  the  same  Court  the  said^^im  Warner  surrendered  to 
the  use  of  her  will.  The  fine  in  the  margin  was : — (For  the 
fourths,  5/.  5s. ;  for  the  other  parts,  1 1*.  6rf. — 51.  \&$.6d) 

At  the  same  Court,  Erasmus  Warren,  clerk,  only  son  and 
heir  of  Kitty  Warren,  deceased,  was  admitted  as  derisee 
under  her  will,  to  one  undivided  fourth  of  a  fourth,  andako 
the  third  of  a  fourth  of  a  fourth,  and  also  the  third  of  a 
third  of  a  fourth,  of  which  she  died  seised,  to  have  and 
to  hold  the  same  unto  the  said  Erasmus  Warren,  his  heirs 
and  assigns  for  ever.  And  he  gave  the  lady  for  his  seve- 
ral fines,  as  appeared  in  the  margin,  and  was  admitted  ac- 
cordingly ;  saving  to  the  lady  the  right  of  heriots,  &c.  The 
fine  in  the  margin  was : — (Fine  in  the  whole,  2/L  4^.  lOci.) 

At  the  same  Court,  Thomas  Charles  Bunbury,  Esq* 
only  son  and  heir  o(  Eleanor  Bunbury,  was  admitted  to  aB 
and  singular  the  shares  of  which  his  mother  died  seis- 
ed, viz ^  to  one  undivided  fourth  of  a  fourth,  and  also  one 
third  of  a  fourth  of  a  fourth,  and  one  third  of  a  third  of  a 
fourth,  to  have  and  to  hold  the  same  unto  him,  his  heirs 
and  assigns  for  ever,  as  his  right  and  inheritance,  of  the 
lady,  according  to  the  custom  of  the  manor.  And  he  gave 
the  lady  for  his  several  fines,  as  appeared  in  the  maigin, 
v\z.  (Fine  in  the  whole,  21.  4«.  lOd) 
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1773,  June  2d. — After  reciting  the  admissions  of  Ann  vi2?lL 
Warner^  to  one  undivided  fourth,  on  the  6th  October^ 
1735,  and  to  one  undivided  third  of  a  fourth,  on  the 
18th  January 1 1743,  and  to  one  other  undivided  fourth, 
&C.&C.,  on  the  14th  September^  1763;  her  death  was  pre- 
sented : — But  who  was  her  next  heir,  or  whether  she  left 
any  animal  to  seize  as  a  heriot,  the  homage  knew  not. 
And  proclamations  were  made  accordingly. 

1773,  August  9Hth. — After  reciting  the  death  of  Ann 
Warner f  and  proclamations  made.  Sir  Thomas  Charlei  Bun* 
bury,  Bart. ,  was  admitted  as  one  of  the  heirs  at  law  of  the  said 
Ann  Warner^  to  one  third  part  of  and  in  the  several  parts, 
shares,  and  proportions  of  which  the  said  Ann  Warner  died 
seised:  and  seisin  was  granted  and  deUvered  to  him  accord- 
ingly of  one  undivided  third  part  of  a  fourth  of  the  pre- 
mises, to  which  fourth  part  she  was  admitted  on  the  6th 
October f  1735,  as  one  of  the  daughters  and  co-heiresses  of 
Samuel  Warner y  deceased ;  and  also  to  a  third  part  of 
a  third  of  a  fourth,  to  which  third  of  a  fourth  she  was 
admitted  on  the  18th  January ^  1743,  upon  the  death  of 
Mary  Warner^  her  sister:  and  also  to  one  other  third  part 
of  a  fourth ;  and  also  to  one  other  third  part  of  a  third  of 
a  fourth,  to  which  fourth  part  and  third  of  a  fourth,  she 
was  admitted  uhder  the  will  of  her  sister  Eleanor  ffor- 
neTf  on  the  14th  September^  1763: — to  hold  the  said  se- 
veral parts,  shares,  and  proportions,  unto  the  said  Sir  Tho- 
mas Charles  Bunbury,  his  heirs  and  assigns  for  ever,  as 
his  right  and  inheritance,  at  the  will  of  the  lord.  And  he 
gave  the  lord  for  a  fine,  as  in  the  margin.  (Fine,  5/.  5s. 
paid  in  Court.) 

At  the  same  Court,  after  reciting  the  death  o(Ann  War- 
ner, and  proclamations  accordingly,  Ann,  the  wife  of  Wal- 
den  Hanmer,  one  of  the  heirs  at  law  of  the  said  Ann  War- 
ner,  was  admitted  to  the  sieveral  shares  of  which  the  said 
Ann  Warner  died  seised,  and  which  were  in  the  same  pro- 
portions as  those  to  which  Sir  Thomas  Charles  Bunbury 
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19^  hod  been  admitled : — to  hold  the  said  severalshaies  a&d  pro- 
portions to  her  the  said  Ann  Hanrner^  her  heirs  and  as* 
signsy  for  ever>  &c.  And  she  gave  the  lord  for  a  fine^  as  in 
the  margin*    (Fine,  5/.  5#.  paid  in  Court.) 

At  the  same  Coort,  after  reciting  as  above^  Erannui  Wwr* 
ren^  clerk»  was  admitted  as  one  of  the  heirs  at  law  of  die 
saJd  Amm  Warner^  to  the  saase  shares  and  proportions  as 
in  the  above  admission  of  Sir  Thomas  Charles  Bwmlntiry^^ 
to  hold  the  said  shares  and  proportions  to  the  said  Erat- 
wms  Warren^  his  heirs  and  assigns  for  erer,  &C  And  he 
gave  the  lord  for  a  fine^  as  in  the  margin.  (Fine^  5JL  fir. 
pttd  in  Court). 

Also,  at  this  Court,  the  homage  found  and  presented) 
that  Sir  ThtMms  Charles  Ennbury,  and  Walden  Hanmeri 
executors  of  the  last  will  and  testament  of  the  said  Aim 
Warner,  paid  to  the  lord  of  die  manor  10/.  lO^.  as  a 
oomporitkm  for  the  h^riots  due  upon  her  death. 

1778|  October  2Sd.—At  this  Court,  the  death  o!Am, 
the  wife  of  XPaJefe»jElaiffli^,  was  presented;  andthatahe 
died  seised  of  divers  parts,  shares,  and  proportions  of  and 
in  certain  lands  and  tenements  holden  of  die  manor.  Aad 
prodamations  were  made  accordingly. 

1780,  Jmte  SOth* — After  reciting  the  admission  of  Asn 
Grajfham  on  the  14di  November^  17S7,  on  the  death,  and 
as  one  of  the  co-heirs  of  Caiherime  Orayham,  her  mother,  10 
one  undivided  fourth  of  a  fourth ;  her  admission  on  the  18tk 
Janmary^  174S,  to  one  third  purtof  a  fourth  of  afourlh,eK 
the  death  oSJohn  EUiston,  and  to  a  third  pait  of  atiiirdof 
a  fourth,  as  one  ofthe  heirs  of  ilfary  fFamer,  her  aunt:  Al- 
so, her  admission  on  the  S7th  August,  1773,  as  the  wife 
of  fFaiden  Hanmer,  and  as  one  of  the  heirs  at  law  oS  Am 
Warner,  her  aunt,  to  one  undivided  third  of  a  fourth,  and 
also  a  third  of  a  third  of  a  fourth,  and  also  one  other  third 
of  a  fourth,  and  also  one  other  third  of  a  third  df  a  fbnrdi: 
and  also  reciting  the  death  of  the  said  Ann  Hanm^r  <m  the 
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SSd  Oetober,  1778,  and  proolamatioBi  aceordingly.  Job  ^  !»*■ 
.JImmmer,  as  one  of  the  umb  of  the  said  Atm  Hammer^ 
^^eod  ako  a  devisee  named  in  the  will  of  his  aunt,  was  ad- 
snitled  to  the  parts  and  shares  of  which  his  mother  died 
«eised;  and  seisin  was  granted  to  him  accordingly ,  to  hold 
to  him,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  la- 
^y ;  and  which  said  several  parts  and  shares  in*  the  whole 
^amounted  to  one  third  part  of  the  estates^  And  he  gave 
the  lady  for  a  fine,  as  in  the  margin,  (Fine,  6L  \Ss.  6cf.) 

1807,  July  IS/A.— At  this  Court,  the  death  of  the  Rev. 
JEr<i9mus  Warren  was  presented,  and  proclamations  made, 
that  he  died  seised  of  divers  lands,  tenements  and  heredita* 
anentsy  or  parts  and  shares  thereof,  on  the  8th  December ^ 
1806,  and  that  divers  heriots  had  become  due  to  the  lord 
<m  hb  death.  But  whether  he  died  possessed  of  any  beast 
or  any  other  animal,  the  homage  knew  not.  And  prodama* 
tions  were  made  accordingly. 

1800,  JuneGih. — After  reciting  the  admission  of  Eriu» 
ffMKS  Warren  on  the  14ih  September  ^  176S,  upon  the  death 
and  xuider  the  will,  and  as  the  only  son  and  heir  of  Kitiff^ 
thewifeofLanghom  IFarraii,  clerk,  his  late  mother,  to  cme 
undivided  fourth  of  a  fourth,  and  also  the  third  of  a  fourth 
of  a  fourth,  and  also  the  third  of  a  third  of  a  fourth ;  and  also 
his  admission  on  the  97th  August,  1773,  as  one  of  the  heirs 
of  Ann  Warner,  to  one  undivided  third  of  a  fourth,  and  al* 
so  a  third  of  a  third  of  a  fourth,  and  also  a  third  of  a 
fourth,  &c.  The  death  of  Eraenme  Warren,  on  the 
13th«/«/y,  1807,  was  presented,  and  proclamations  made, 
and  that  divers  heriots  had  become  due  on  his  death. 
But  whether  he  died  possessed  of  any  beast  or  other 
animal,  the  homage  knew  not;  but  that  he  died  without 
having  passed  any  surrender  of  any  of  his  copyhold  lands 
to  ikke  use  of  his  will :  Henry  Warren,  as  the  youngest  son 
and  heir,  according  to  the  custom  of  the  manor,  was  ad* 
naitted  to  the  several  undivided  parts  and  shares  of  which 
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%i}ie  life  of  the  sunrivor^  remainder  to  the  right  heirs  of  Amm       ,  l^gj* 
ni  fee,  to  one  tenement,  and  certain  laiidsi  customary  and 
IieriotableY  called  Gaelfs^  and  also  to  certain  lands  called 
JVebVsf — the  death  of  Robert  was  presented,  hb  wife 
^tm  having  died  during  his  life-time ;  whereupon  a  mare 
of  the  value  of  SI.  was  seized  as  a  heriot  for  the  pre- 
snises  called  Gaelics:  that  Mary^  the  wife  of  Benjamin 
sSeabrooke,  was  the  daughter  and  heiress  of  ^lui  .*   upon 
^vhich  she  came  and  informed  the  Court,  that  she  had  a 
sister  named  Ann,  lately  the  wife  of  William  Smithy  who 
^ied,  leaving  William  Smith  her  only  son  and  heir;  and 
she  desired  to  be  admitted  to  a  moiety  of  the  tenement 
called  GaeWsf  holden  by  the  annual  rent  of  one  shilling, 
and  also  to  a  moiety  of  the  land  called  Webb's,  holden  by 
the  annual  rent  of  16.9.,  as  her  right  and  inheritance.    To 
"which  said  Alary  the  lord  of  the  manor  granted   seisin, 
to  have  and  to  hold  the  said  premises  to  the  said  Mary,  her 
lieirs  and  assigns  for  ever.   And  she  gave  the  lord  for  a  fine, 
as  appeared  in  the  margin ;  and  was  admitted  tenant  ac- 
cordingly.    (Fine,  18/.) 

At  the  same  Court,  Mary  surrendered  the  premises  to 
Betgamin  Seabrooke^  her  husband,  for  life,  and  afterwards 
to  such  uses  as  should  be  declared  in  her  will. 

At  the  same  Court,  after  reciting  the  admission  of  JRo- 
bert  Francis  and  wife,  the  presentment  of  their  deaths,  and 
the  seizure  of  a  heriot  thereon,  and  that  Mary,  the  wife 
of  Benjamin  Seabrooke,  was  the  daughter  and  heiress  of 
Ann  Francis;  William  Smith  was  admitted  to  a  moiety 
of  GaelTs  and  of  fVebVs  lands ;  and  seisin  was  granted 
to  him,  to  have  and  to  hold  the  premises  to  him,  his  heirs, 
and  assigns  for  ever.  And  he  gave  to  the  lord  for  a  fine,  as 
appeared  in  the  margin.     (Fine,  18/.) 

1752,  August  2Uf.— The  death  of  Mary,  the  wife  of 
Robert  Jennings,  late  Mary  Seabrooke,  widow,  was  pre- 
sented, and  that  she^  being  a  feme  coverte  at  the  time  of 
her  death,  left  no  heriot ;  and  Frances,  the  wife  of  John 
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1777,  April  14<A.— The  death  o( Isaac  Dagney  was  pre-  J«^ 
ented,  and  that  he  died  seised  of  tFayletfs  and  GaelTs; 
hat  he  had  issue  by  Rebecca  his  wife  one  daughter,  Ae- 
veca,  who  by  her  first  husband,  John  Arnold^  had  one 
laughter  named  Mary^  then  the  wife  of  Thomas  MUeheU; 
Aid  that  by  John  MiUion,  her  other  husbandi  she  left  one 
laughter  named  Sarah;  who  were  entitled,  as  heirs  at  law 
o  their  grandmother,  each  to  a  moiety  in  fee  of  the  pre- 
nises;  that  Isaac  Dagney  at  his  death  left  no  animal  to 
leixe  as  a  heriot ;  on  which  Mary  Mitchell  was  admitted 
o  a  moiety  of  the  premises  of  which  Isaac  Dagney ^  her 
grandfather,  died  seised.  And  she  gave  to  the  lady  a  fine^ 
»  appeared  in  the  margin,  (Fine,  9/.  9«.,  paid  in  Court.) 
koA  the  said  Thomas  Mitchell  and  Mary  his  wife  surren- 
lered  to  the  use  of  her  will. 

At  the  same  Court,  Sarah  Million  was  admitted  to  the 
odier  moiety  of  the  premises  of  which  her  graiidfether, 
Isaac  Dagney,  died  seised.  And  she  gave  the  lady  a 
fine,  as  appeared  in  the  margin.  (Fine,  9/.  9#.) 

1779,  April  8th.— At  this  Court,  Thomas  Mitchell,  and 
Mary,  his  wife,  surrendered  one  moiety  of  fFayletfs,  and 
one  moiety  of  GaeWs,  to  which  she  the  said  Mary  was  ad- 
mitted, and  all  their  estate  and  interest  therein,  to  the  only 
use  of  Stephen  Durrant,  his  heirs  and  assigns  for  ever; 
that  thereupon  he  was  admitted ;  and  gave  the  lady  for  a 
fine,  as  in  the  margin.    (Fine  in  the  margin  £ .) 

At  the  same  Court,  Durrtmt  surrendered  to  the  use  of 
his  will. 

1788,  April  44h. — At  this  Court,  after  presenting  a  sur- 
render taken  out  of  Court  fit>m  Samuel  Seagar,  and 
Sarah  his  wife,  late  Sarah  Million^  to  Durrani,  of  all  her 
moiety  in  Wayletts  and  Ga^lTs,  DufTont  was  admitted 
in  like  manner  as  to  the  former  moiety,  and  afterwards 
surrendered  to  the  use  of  his  will. 
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J  824.^  Sir  ThonuM  Charles  Bunbury  having  made  the  defend- 

Garland      ants  executors  of  his  last  will,  died,  without  having  re?ok- 

Jekyll.       ^d  it,  in  18^1,  being  at  the  time  of  his  death  a  copyhold 
tenant  of  the  manor,   seised  of  and   holding   the  said 
copyhold  estates  to  which  he  had  been  admitted  as  afore- 
said, being  then  also  owner  of  divers  horses,  twenty-five 
of  which  were  then  at  Barton  in  St^ffoUc.    The  plaintiff, 
being  then  lord  of  the  manor,  and  clainung  twenty-two 
of  the  best  beasts,  which  belonged  to  Sir  71  C  Bunburfi, 
at  the  time  of  his  deatfii  to  be  due  to  him  as  heriota  in  re- 
spect of  such  copyhold  estates,  sent  his  bailiff  to  BarUm, 
to  take  an  account  of  such  heriots ;  when  an  account  com- 
prising twenty-two  lots  of  horses,  and  three  other  horses 
which  belonged  to  the  said  Sir  T.  C*  Btmfmry  at  the  time 
of  his  death,  and  were  then  at  that  place,  and  five  other 
horses  which  were  then  at  Newmarket,  were  delivered  to 
him  by  the  groom  of  the  said  Sir  Thomas,  who  then  had 
the  charge  of  the  horses  at  Barton;  which  said  twenty-two 
horses  so  at  Barton,  were  afterwards,  by  an  agreeoi^tho^ 
tween  the  parties,  sold  at  Tatter  salts  by  the  defend^tntBin 
lots,  for  the  sum  of  1094  guineas,  and  the  two  first  fetched 
158/.  Us.    At  the  time  Sir  T.  C.  Bunbury' s  groom  de- 
livered an  account  of  the  horses  to  the  plaintiff's  bailiffi 
the  latter  took  down  their  names ;  and  when  he  had  seen 
the  horses  so  sold  in  the  said  twenty-two  lots,  he  declined 
seeing  any  more,  saying,  be  had  seen  enough.     The  ^ain- 
tiff  at  the  trial  claimed  only  fourteen  heriots  to  be  due  to 
him  on  the  death  of  Sir  T.  C.  Bunbury,  in  respect  of  the 
several  copyhold  estates  so  held  by  him  as  aforesaid. 

The  questions  for  the  opini(m  of  the  Court  were,  jtri^i 
whether  the  plaintiff,  as  lord  of  the  manor,  was,  upon  the 
death  of  the  said  Sir  T  C.  Bunbury,  entitled  to  more  than 
two  heriots ;  and  if  to  more  than  two,  to  how  many  in  respect 
of  the  several  copyhold  premises  whereof  the  said  Sir  T» 
C  Bunbury  so  died  seised,  not  exceeding  fourteen  in  the 
whole : — and^  secondly,  to  which  horses  out  of  those  so  i 


IN  THE  PtFTH  YEAR  OP  GEO.  IV.  521 

ntiff  at  the  time  of  such  sale  was  entitled,  as  heriots,       ^  ltf24> 

et  of  the  said  copyhold  estates  (a)? 

rerdict  was  to  be  entered  for  the  aggregate  amount 

Mice  of  such  horses  as  the  Court  should  think  the 

*wa8  entitled  to  as  heriots. 

ease  came  on  for  argument  on  a  former  day  in  this 
rhen  Mr.  Serjeant  Toddy  for  the  plaintifT,  8u\miitted 
was  entitled  to  fourteen  heriots  according  to  the 
holdings  of  the  property,  or  at  all  events  to  four, 
separate  admissions  of  the  daughters  and  co-heirs  of 
•,  on  the  6th  October,  1735.  The  fine  was  as- 
on  each  admission ;  and  although  its  amount  was 
o  be  twenty  guineas  in  the  whole,  still  each  of  the 
*r8  was  severally  liable  to  an  aliquot  portion  of  that 
[n  order  to  determine  this  question,  it  is  neces- 
consider  the  nature  of  an  estate  in  coparcenary, 
bnr  daughters  of  Warner  took  as  coparceners,  and 
was  accordingly  assessed  upon  each.  The  law, 
la  it  regards  the  estates  of  tenants  in  common 
nt  tenants,  is  perfectly  clear.  The  former  are 
\er  mi  et  per  tout,  each  having  a  possession  over 
>Ie ;  but  with  respect  to  the  latter,  each  is  seised 
a  part.  Joint  tenants  therefore  hold  the  whole, 
ants  in  common  a  part  only.  The  latter  there- 
ly  enfeoff  his  companions,  but  cannot  release  to 
while  a  joint  tenant  may  release  to  another,  but  can- 
5off: — but  a  parcener  may  either  release  or  enfeoff. 
?  Littleton  (6)  it  is  said,  '^  That  as  parceners  be 
heir,  and  yet  several  persons ;  so  have  they  one  en- 
^hold  in  the  land,  as  long  as  it  remains  undivided,  in 
of  any  stranger's  praecipe;  but  between  themselves, 

le  Court  feeling    some  it  was  ag^reed  by  cooniel  on  both 

after  the  argument,  as  sides,  that  that  question  should  be 

of  the  horses  the  plain-  withdrawn,  or  struck  out  of  the 

ntitled  to  take  as  heriots;  case.  (6)  164  (a). 


5^  CASES  IN  TRINITY  TERM, 

2824>|^^       to  many  purposes^  they  have  in  judgment  of  law  seyeral 
Garland      freeholds;  for  the  one  may  enfeoff  another  of  them  of  her 

Jekyll.  part  and  make  livery.  And  this  coparcenary  is  not  sever- 
ed or  divided  by  law  by  the  death  of  any  of  them;  for  if 
one  die,  her  part  shall  descend  to  her  issue^  and  on^pra- 
dpe  shall  Ue  against  them,  for  they  shall  never  join  as  heirs 
to  several  ancestors  in  any  action  ancestral;  but  when 
one  right  descends  from  one  ancestor: — and  then^ propter 
unitat em  juris,  though  they  be  in  several  degrees  from  the 
common  ancestor^  yet  shall  they  join.  But  the  issues  of 
several  coparceners,  because  several  rights  descend,  shaD 
never  join  as  heirs  to  their  mothers ;  and  yet,  when  they 
have  recovered,  a  writ  of  partition  lies  between  them." 
From  this  it  follows,  that  coparceners  may  convey  to  each 
other  both  by  feoffinent  and  by  release,  because  their  seis- 
in to  some  intents  is  joint,  and  to  some  several;  and  al- 
though they  have  an  unity,  yet  they  have  not  an  entiretyof 
interest;  they  are  properly  entitled  each  to  the  whole  of  a 
distinct  moiety,  and  of  course  there  is  no  right  of  survivor- 
ship between  them,  for  each  part  descends  severally  to  their 
respective  heirs,  although  the  unity  of  possession  conti- 
nues. Here  however  it  appears,  that,  since  1735,  the  parties 
themselves  have  treated  their  rights  as  being  several.  The 
four  daughters  of  Warner  were  admitted  separate^,  and 
a  fine  was  payable  on  each  admission ;  and  on  the  14th 
November,  in  that  year,  the  parties  were  severally  admitted 
at  their  own  desire  cu  tenants  in  common,  and  not  as joiD^ 
tenants,  to  one  undivided  fourth  part  of  a  fourth  of  the  pre- 
mises of  which  one  of  the  daughters  of  Warner  had  died 
seised,  as  her  co-heirs:  that  therefore  is  binding  andooo^ 
elusive  on  those  who  claim  under  them,  as  they  severed 
the  estate,  and  became  tenants  in  common  by  their  own 
act  and  request.  If  this  be  so,  the  case  otAttree  v.  SeMit(a)i 
is  expressly  in  point,  where  it  was  decided,  that  den- 
sees  of  a  copyhold,  holding  as  tenants  in  common,  have  se- 

^     (a)  6  Bast,  476. 
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ratateSy  to  which  they  must  be  severally  admitted,  j^lH 
or  which  several  services  are  due  to  the  lord,  and 
il  heriots  on  the  death  of  each  tenant ;  and  the  mul- 
ition  of  heriots  and  fees  on  admission  still  continues , 
^hstanding  the  re-union  of  the  same  land  after- 
in  one  person;  the  estates  or  interests  in  the  landi 
divided  in  severalty,  continuing  several.  Although 
irdship  resulting  from  this  decision  may  be  great, 
can  only  be  remedied  by  the  legislature : — and  the  in- 
nience  occasioned  by  the  indefinite  multiplication  of 
and  fees,  was  felt  by  the  Court,  when  that  case  was 
m1  ;  and  Lord  EUenboroughthere  said,  that  (a)  "  it  had 
settled  so  \or\g  ago  as  the  time  of  Edward  3d,  '  that 
tenant,  who  holds  of  me  by  a  heriot,  alien  parcel  of  the 
0  another,  each  of  them  is  chargeable  to  me  with  a 
;,  for  it  is  entire ;  and  if  the  tenant  purchase  the  land 
,  yet  if  I  were  seised  of  the  heriot  by  another  man,  I 
have  of  him,  the  tenant,  for  each  portion  a  heriot.' 
from  thence  it  follows,  that  if  an  estate,  holden  by 
lible  services,  be  divided  and  holden  in  severalty, 
ilerwards,  by  the  act  of  the  parties,  shall  come  again 
Qe  hand,  the  services  which  were  multiplied  shall  con- 
to  be  payable,  not  as  for  one  tenement,  but  for  each 
m  respectively,  that  is,  as  for  distinct  tenements ;  and 
lo  not  again  become  in  respect  of  the  lord  one  tenc- 
• — That  principle  is  directly  applicable  to  this  case, 
[though  it  may  be  attempted  to  distinguish  it,  on  the 
d,  that  there  the  devisees  held  as  tenants  in  com- 
yet  Lord  Ellenborough  did  not  confine  himself  to 
tenants  alone;  for  he  said,  that  ^^  it  was  insisted  by 
fendant's  coimsel  that  this  case  differed,  as  it  was  the 
fan  entire  tenement  halving  been  for  some  time  holden 
eral  persons  in  common,  and  not  in  severalty,  and  af- 
rds  coming  into  one  hand  by  a  conveyance  to  one  of 
enants  of  the  interests  of  the  rest ;  contending,  that 

(a)  6  East,  483. 
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vj^t^       *  conveyance  by  a  number  of  tenants  in  cominon>  is  not 
Garland      the  Conveyance  of  distinct  estates^  but  of  one  estate :  but  to 
Jekyll.       this  we  do  not  assent ;  and  as  to  the  authority  from  Lord 
Coke^B  Copyholder  (a),  where  it  is  laid  down,  '  that  if  two 
joint  tenants,  two  tenants  in  common,  or  tenant  for  life  and 
he  in  remainder,  join  in  the  grant  of  a  copyhold,  one  fine  ii 
due,  and  that  it  shall  enure  as  one  grant  only ;'  we  think  there 
must  be  some  mistake  in  the  printing,  the  page  refisned 
to  in  Coke  {b)  being  silent  as  to  any  such  subject;"  and 
his  Lordship  concluded  by  stating,  that  '*  a  conveyance 
by  several  tenants  in  common,  is  a  conveyance  of  distinct 
estates  by  each ; — and  it  being  certain,  that  where  dims 
persons  have  had  several  freeholds  in  divided  parts  of  tbe 
same  estate,  their  coming  into  one  hand  will  not  re-unite 
them,  so  as  to  prejudice  the  lord  in  respect  of  the  servieei 
antecedently  due  to  him ;  so  it  is  to  be  seen  whether  tlieie 
be  any  reason  why  the  same  rule  of  law  should  not  hold  in 
^    the  case  where  divers  persons  have  had  ^evero/freeholdiin 
undivided  parts  of  the  same  entire  subject.    It  was  adsit' 
ted,  that  if  there  be  a  sufficient  reason  for  keeping  separate 
the  estates  one  man  may  have  in  himself,  that  it  shall  be  so; 
and  that,  on  that  account,  a  man  may  be  in  two  distJnetea- 
pacities  tenant  in  common  with  himself.  *^-^— And  Coke  IM^ 
ton  (c)  is  referred  to  in  support  of  that  position,  where  it  ii 
said,  that  **  if  lands  be  given  to  John,  Bishop  of  Norwid, 
and  his  successors,  and  to  John  Overall,  Doctor  of  DMb- 
ity,  and  his  heirs,  being  one  and  the  same  person,  he  ii 
tenant  in  common  with  himself;**  as  in  the  one  case  Ac 
estate  would  go  to  his  successors,  and  in  the  other  to  hb 
heirs.    The  case  of  Attree  v.  Scuttt  therefore,  as  coupled 
with  the  act  of  the  parties  in  November  1737,  is  deaa^ 
to  shew  that  several  heriots  having  been  once  paid,  con- 
tinue payable,  although  the  property  should  be  aft^rwaidfl 
re-united  in  the  person  of  one  owner.     An  admittance  ba 
bargain  with  the  lord,  and,  consequently,  is  in  the  natureof 

(a)  Sect.  66.  (b)  4  Rep.  27  (b).  (c)  190  (a). 
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a  grant ;  and  in  Coke's  Copyholder  (a),  ift  is  said>  that  '^  the 
law  hath  allowed  a  copyholder,  in  pleadtng,  to  allege  any 
adnuttance,  as  well  upon  a  descent,  as  upon  a  surrender, 
as  a  grant :  so  that  he  concluded,  that  an  admittance  was 
principally  for  the  benefit  of  the  lord,  to  entitle  him  to  his 
fine,  and  not  necessary  for  strengthening  the  heir's  title. 
If  this  be  so,  the  descendants  of  Samuel  Warner  cannot, 
after  the  expiration  of  nearly  a  century,  be  permitted 
to  say  that  their  ancestors  had  mistaken  the  nature  of 
their  estate;  nor  can  they  now  claim  in  opposition  to  a 
recorded  grant;  for  an  admittance  by  the  lord  is  in  the  na- 
ture of  a  grant  by  the  lord,  and  the  conveyance  to  tenants 
in  common  is  a  conveyance  of  several  estates,  of  which 
each  has  a  part;  and,  therefore,  the  lord  cannot  be  pre- 
judiced by  their  re-union  at  a  subsequent  time.  In 
Cok^s  Copyholder  (a),  the  distinction  b  drawn  between 
coparceners  or  tenants  in  common,  and  joint-tenants,  viz. 
that  if  there  be  two  copartners,  or  tenants  in  common  of 
a  copyhold,  and  the  one  dies,  and  the  other  has  all  by 
descent^  he  shall  be  admitted,  and  shall  pay^^  fine : — But  if 
two  joint-tenants  be  of  a  copyhold,  and  one  dies,  the  other 
shall  have  all  by  the  survivorship,  without  admittance,  or 
paying  fine ;  because,  joint-tenants,  to  all  intents  and  pur- 
poses, are  seised  per  mi,  et  per  tout.  Lord  Coke,  there- 
fore, considered  coparceners  and  tenants  in  common,  as 
standing  on  the. same  footing  as  far  as  regards  the  lord; 
and  here,  it  is  quite  clear,  that  a  fine  was  payable  to  him 
on  every  descent.  In  Littleton  (6)  it  is  said,  that  if  there 
be  two  parceners  of  tenements  in  fee  simple,  and  before  any 
partition  made,  the  one  charges  that  which  to  her  belongs 
by  her  deed  with  a  rent  charge,  &c.,  and  after,  dies  with- 
out issue,  by  which  that  which  belongs  to  her  descends  to 
the  other  parcener ;  in  this  case,  the  other  parcener  shall 
hold  the  land  charged,  &c.  because  she  came  to  this  moi- 
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(a)  Sect.  41,  p.  116. 

VOL.  IX. 


(h)  Sect.  56,  p.  162. 
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1884*^       ety  by  descent  as  heir,  &c. ; — and  Lord  Coke,  in  cotmnent- 
ing  on  that  section,  states,  that  (a)  ''  this  is  to  be  mtendei 
as  well  of  parceners  by  custom,  as  of  parceners  by  die 
common  law;  and  here  is  implied  the  reason  of  the  diver- 
sity, for  that  the  survivor  doth  claim  above  the  charge, 
and  the  heir  by  descent  under  the  charge;**  and  in  a  note 
by  Mr.  Hargrove  (6),  he  states,  that  "  in  Calihrope*s  Read-- 
img  on  Copyholds  (c),  the  doctrine  of  admission  on  th^ 
death  of  copyholders,  being  joint-tenants  or  parceners,  i^ 
stated  according  to  this  diversity •** — Although,  therefore, 
parceners  may  have  a  joint  estate  with  respect  to  the  pr^^ 
ctpe  of  a  stranger,  yet  they  may  treat  it  t^  several  maatkf 
themselves;  as,  if  not,  one  could  not  enfeoff  the  other.    lis 
Coke  Littleton  (d)  it  is  said,  that ''  if  a  man  hath  issue  two 
daughters,  and  is  disseised,  and  the  daughters  have  issue 
and  diet  the  issues  shall  join  in  a  precipe;  because  one 
right  descends  from  the  ancestor :  and  it  makes  no  diffir* 
ence,  whether  the  common  ancestor,  being  out  of  posses- 
sion, died  before  the  daughters,  or  after;  for  that,  in  both 
cases,  they  miuit  make  themselves  heirs  to  the  grand&tber 
which  was  last  seised ;  and  when  the  issues  have  recov eied, 
they  are  coparceners,  and  one  praecipe  shall  lie  agtinsi 
them:    and,  likewise,  if  the  issues  of  two    coparceoen 
which  are  in  by  several  descents,  be  disseised,  they  sluB 
join  in  assise.     But  in  the  same  case,  if  the  two  daughters 
had  been  actually  seised,  and  had  been  disseised,  after 
their  deceases  the  issues  shall  not  join,  because  several 
rights  descended  to  them  from  several  ancestors ;  and  yel, 
when  they  have  severally  recovered,  they  are  coparceners 
and  one  praecipe  lies  against  them,  and  a  release  made  t 
one  of  them  to  the  other,  is  good : — And  so,  note  a  dive 
sity  inter  descensum  in  capita^  et  in  stirpes.^*  In  Caltkrt 
on  Copyholds,  which  is  considered  a  book  of  authority, 

(a)  Co.  Lit.  185  (a).  (6)  Note  9,  Co.  Lit.  186  (a) 

(c)64.  (rf)  164(a). 
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(a)y  '^  copyhold  of  inheritance  descends  unto  two 
iters  by  two  tenters,  none  of  them  making  entry,  and 
fore  the  Court  and  admission,  one  of  them  dies; — her 
ir  shall  have  her  moiety,  and  not  the  other  sister.*'  That 
ews  that  their  estate  is  in  its  nature  distinct,  even  before 
mission: — and  Bruerton's  case (6)  is  an  authority  to  shew 
at  coparceners  have  separate  estates,  as  far  as  regards 
e  interest  of  the  lord.  And  here,  as  the  parties  have  uni- 
rmly  treated  their  holdings  as  separate,  they  were  by 
eir  own  act  chargeable  with  separate  heriots. 


18S4. 


Bir.  Serjeant  Bosanquet  for  the  defendants. — Fleia,  in 
mating  of  heriots  (c),  describes  them  as  **  magU  de  gra- 
\f  quam  dejure  (d).*'  It  is  true,  that  under  the  devise  by 
Eronor  Warner  to  Ann,  the  latter  took  her  sister*s  share 
r  purchase,  and,  consequently,  the  coparcenary  was  de- 
x>yed  as  to  that  share ;  but  laying  that  out  Of  considera- 
»n  fbr  the  purpose  of  raising  the  main  point  in  this  case, 
e  question  b,  what  niunber  of  heriots  the  executors  of  the 
e  Sir  7".  C.  Bunbury  are  bound  to  pay?  With  the  excep- 
«i  of  that  devise,  he  died  seised  of  nothing  but  what  he 
ok  by  descent,  and  he  also  took  as  a  coparcener.  It  is 
sar  that  he  did  not  take  as  a  purchaser,  nor  is  there 
y  thing  on  the  court  rolls  to  shew  that  there  was  ever 
partition  of  the  estate,  or  apportionment  of  rents  to  con- 
tate  a  holding  in  severalty;  nor  is  there  any  thing  which 
n  have  the  effect  of  making  him  tenant  in  common 
th  himself  of  all  those  several  shares  which  he  took 
descent.  No  authority  has  been  cited  to  shew,  that 
lere  the  separation  and  re-union  of  several  estates 
ve  taken  place  by  operation  of  law,  there  should  of 
cessity  be  a  multiplication  of  heriots ;  and  here,  there 
es  not  appear  from  either  of  the  entries  on  the  court 

(«)  66.  (b)  6  Rep.  1.  (c)  Book  4,  c.  18. 

d)  Sec  also  Bracton,  Book  2,  c.  36,  s.  10;  Britton,  c  69;  Coke's 

Copyholder,  8ect.  24. 
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rolls,  to  have  been  any  custom  to  that  effect.     It  is  a  fun- 
damental principle  with  respect  to  copyholds,  that  the  ad- 
mission by  the  lord  only  operates  according   to   the  ti- 
tle the  copyholder  has,  and  that  title  can  never  be  affect- 
ed in  any  degree  by  the  terms  of  the  admittance ;  and  for 
this  evident  reason,  that  the  admission  is  completely  un- 
der the  control  of  the  steward.     Although  Cokes  Copy — . 
holder  has  been  relied  on,  to  shew  that  the  admittance  o^ 
an  heir  upon  descent,  may  be  treated  and  pleaded  as  ^ 
grant,  yet  it  is  there  said  (a),  that "  if  there  be  any  variana^ 
between  the  admittance  and  the  surrender,  either  in  the  pe^r^ 
son,  in  the  estate,  or  in  the  tenure,  or  in  any  other  coUatera/ 
points,  the  lord  doth  only  transfer  an  estate  according  to  the 
surrender  and  his  authority,  if  it  can  take  such  effect.**    In 
Westwick  V.  Wyer  (6),  the  whole  Court  agreed,  that  if  the 
lord,  after  a  surrender,  grants  the  land  to  cestui  que  use  and 
a  stranger,  the  whole  shall  enure  to  the  cestui  que  use;  or  if 
he  admit  cestui  que  use  upon  condition,  the  condition  is 
void ;  for,  after  admittance,  he  is  in  by  him  who  made  the 
surrender ;  and  it  was  there  said,  that  it  had  been  lately 
adjudged  in  Bunting^ s  case,  that  where  a  copyholder  sur- 
renders to  the  lord  to  the  use  of  another  for  life,  and  the 
lord  admits  him  to  hold  to  him  and  his  heirs,  yet  that  he 
who  is  so  admitted,  has  but  an  estate  for  life,  for  he  is  in 
after  the  admittance  by  force  of  the  surrender.     In  Raa^ 
linson  v.  Greeves{c),  Chief  Justice  Montague  put  this  case: 
"  A  copyholder  surrenders  to  the  use  of  another  and  his 
heirs:  the  steward  admits  him,  and  this   to  him  and  to 
the  heirs  of  his  body:  notwithstanding  this  admittance, 
yet  the  estate  shall  be  unto  him,  according  to  the  sur- 
render to  him  and  to  his  heirs. "-<-Independently  of  this, 
that  case  is  an  authority   to   shew,  that  an  admittance 
is  of  a  limited  nature,  and  operates  not  according  to  the 
terms  of  the  admission,  but  of  the  surrender,  and  actual 


(a)  Sect.  41,  p.  1 1 1 .  (b)  4  Rep,  28  (b).        (c)  3  Bulstr,  24a 
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title  of  the  party  admitted.  In  Baddeley  v.  L€ppingv)eU{a)t         1824». 
JMLr.  Justice  WUmot  said,  that  "  the  estate  must  be  accord- 
ing to  the  surrender,  and  not  according  to  the  admittance.^* 
-And  in  Roe  d.  Noden  v.  Giiffits,  Lord  Mansfield  said  (6), 
'^  The  estate  of  the  land  is  bound  by  the  surrender.    The 
admittance  is  form :  it  is  the  shadow  to  the  substance.*'   In 
Church  V.  Mundy{c)y  the  Master  of  the  Rolls  said,  that  '^  the 
admittance,  in  whatever  terms  made,  always  enures  accord- 
ing to  the  title.*'    Now  that  must  be  taken  to  mean  accord- 
ing to  the  surrender.     In  Doe  d.  Tallant  v.  HelUer,  which 
embraced  a  question  as  to  the  co-heirs  of  a  copyholder. 
Lord  Kenyon  said  {d)^  that  ^'  it  was  clear  that  an  heir  at 
law  might,  before  admittance  to  a  copyhold  estate,  main- 
tain an  ejectment  to  assert  his  title.*'    And  in  Right  d. 
Dean  ^  Chapter  of  TVeUs  v.  Bawden  {e),  there  was  an 
admittance  of  A.,  who  before  had  a  life  estate  in  the  pre- 
mises as  tenant  in  reversion,  imder  a  grant  by  copy  of  court 
roll,  to  hold  to  him,  for  the  lives  of  J?,  and  C,  his  grand- 
sons, during  the  life  of  either  of  them  longest  living,  suc- 
cessively, according  to  the  custom,  reserving  a  heriot  and 
rent;  it  was  held,  that  A,  only  took  the  legal  estate  in 
reversion,  and  not  the  cestui  que  vies,  there  being  no 
custom  to  enable  them  to  take,  although  they  were  stat- 
ed to  be  admitted  tenants  in  reversion: — and.  though,  in 
consideration  of  the  fine  paid  by  the  grandfather,  the 
lord  suffered  the  first  in  succession  of   the   cestui  que 
vieSf  to  enter  as  tenant  upon  the   death  of  his  grand- 
father, and  received  the  reserved  rent  from  him  till  his 
death,  yet  he  not  dying  seised  of  the  legal  estate,  his  wh- 
dow  could  not  claim  her  free-bench  according  to  the  cus- 
tom. Nor  did  such  receipt  of  rent  from  the  cestui  que  vie  con- 
stitute a  tenancy  from  year  to  year,  so  as  to  entitle  his  widow 

(a)  3  Burr.  1 543.  (b)  4  Burr.  1 96 1 . 

{c)  12  Ves.  431.  (rf)  3  Term  Rep.  163, 

(e)  3  East,  260. 
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w^w  ^  notice  to  quit,  the  rent  not  being  received  as  between 
Garland  landlord  and  tenant,  but  attributable  to  another  considera- 
Jekyll.  ^ion. — These  cases  are  decisive  to  shew,  that  an  admittance 
merely  operates  according  to  the  title  of  the  party  admit- 
ted ;  and  if  so,  it  is  quite  clear,  that  Sir  T.  C  Bunbury 
came  in  according  to  his  title,  and  not  according  to  the  terms 
of  his  admission. — With  respect  to  coparceners,  although 
they  may  partake  of  the  interest  of  joint  tenants  as  well  as 
of  tenants  in  common,  yet  they  constitute  but  one  heir:  aod 
here,  from 'the  first  admission  to  the  last,  the  parties  claim- 
ed as  coparceners  and  co-heirs ;  and  if  so,  the  coparcenai; 
was  never  severed,  and  there  is  nothing  to  shew  that  it 
did  not  continue  to  the  present  time.  The  rule,  as  to  the 
rights  of  coparceners,  is  thus  laid  down  by  Xord  Coie{i(ji 
*'  Jus  descendit  quasi  uni  fusredi  propter  juris  mm- 
tatem,  sicut  sunt  plures  fiUce^  S^c.  Et  ubi  amnes  simd 
et  in  solidum  tueredes  sunt,  plures  cohtFredes  sunt  quad 
unum  corpus  f  propter  unitatem  juris  quodhtibent.  Where- 
upon  it  follows,  that,  albeit,  where  there  be  two  parceoen, 
they  have  moieties  in  the  lands  descended  to  them,  yet  are 
they  both  but  one  heir,  and  one  of  them  is  not  the  moiety 
of  an  heir,  but  both  of  them  are  but  unus  lucres^  So,  in 
Comyns*s  Digest  (6),  it  is  said,  **  Parceners,  till  partitio& 
made  between  them,  have  but  one  entire  freehold:  and 
therefore,  if  lands  descend  to  several  daughters,  oneprac^ 
lies  against  them  all.*' — With  respect  to  heriots,  they  are 
not  due  from  the  successors,  but  from  the  executors  of 
the  deceased,  and  to  entitle  the  lord  to  them,  it  must  ap- 
pear^ that  the  tenant  died  sole  seised.  In  Kitckm  o" 
Courts  (c),  it  is  said,  '*  If  a  husband,  wife,  and  their  soDj 
are  seised  for  their  lives,  the  remainder  to  their  son  in 
tail ;  after  the  death  of  the  husband,  the  lord  shall  not  ha?e 
a  heriot,  for  he  was  not  sole  seised,  24  Ed.  3,  tit*  3,  19  K 

(a)  Co.  Litt.  163  (b).  {u)  Tit.  Parcener,  (A.  4.) 

(c)  Tit.  Heriot,  p.  268. 
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2f  tit.  5,  the  same ;  for  it  is  said  there,  that  if  one  do       ^IB^ 
not  die  sole  tenantj  there  shall  be  no  heriot  paid.** 

In  Brookes*  Abndgmeni  (a),  there  was  an  avowry  for  a  he- 
riot,  and  the  defendant  alleged  prescription  that  his  ancestor 
had  been  seised  by  the  hands  of  the  tenantSj  &c.  of  all  tene- 
mentSj  &c.  and  that  his  fiither  was  seised  of  a  heriot,  after 
the  death  of  a  then  tenant,  &c. ; — the  plaintiff,  not  confess-* 
ing  that  the  tenement  was  heriotable,  said,  that  the  tenant 
and  his  feme,  and  hb  son,  purchased  jointly,  &C,  and  the 
feme  and  son  survived^  &c.  and  are  yet  living: — and  the 
question  was,  whether  the  avowry  was  good?  And  it  was 
held  that  it  was,  for  that  jouit-tenants  are  only  one  and  the 
same  tenant  in  the  law,  and  therefore  the  lord  should  not 
have  a  heriot,  till  after  the  death  of  the  last  of  them.  In 
RtMkerberi' 8  Abridgment  {b)i  there  was  an  avowry  for  a  he- 
riot, after  the  death  of//.,  and  seisin  alleged,  and  the  is- 
sue was^  whether  he  was  sole  seised  at  the  time  of  his  death. 
So  in  the  Year  Book  (c),  in  replevin  and  avowry  for  a  heriot, 
tli^re  was  a  plea  that  the  avowant  was  a  joint-tenant;  and 
the  issue  was,  whether  he  died  sole  seised  or  not,  and  if 
not,  it  seems  that  there  would  have  been  no  vacancy.  As, 
therefore,  no  heriot  b  due  until  aft;er  the  death  of  the  sur- 
YJvor  of  joint-tenants,  it  seems,  that  the  law  must  be  the 
same  as  to  parceners,  when  admitted  into  coparcenary,  as 
they  are  also  but  as  one  tenant  to  the  lord  ;  and  when  they 
are  so  admitted,  no  heriot  will  be  due  in  respect  of  any 
share  of  the  property,  so  long  as  tlie  privity  of  estate  con- 
tinues between  surviving  coparceners,  and  the  heir  or  heirs 
of  one  or  more  deceased  coparceners.  In  an  Anonymous 
csise{d)f  where  there  wei*e  two  coparceners,  and  one  of 
them  died,  and  her  heir  was  of  full  age,  it  was  held  that  she 
shouh)  not  pay  a  relief;  for  that  if  she  should  pay  any,  she 

(a)  Tit.  Heriot,  pi.  4.  (6)  Tit.  Heriot,  pi.  3. 

(t)  25  fid.  3,  43.  (d)  3  Leon.  13. 
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1824.^       should  pay  but  the  moiety;  and  that  she  could  not  do; 
for  a  relief  could  not  be  apportioned,  as  coparceners  are 
but  one  tenant  to  the  lord.    In  Doe  d.  Bamett  v.  Keen  (a), 
where  A.  died  seised,  leaving  two  infant  daughters  by  dif- 
ferent venter M  ;  it  was  held,  that  an  entry  generally,  by  the  mo- 
ther of  the  youngest  daughter,  as  her  guardian  in  socage, 
constituted  a  sufficient  seisin  in  the  eldest  infant  daugh- 
ter to  carry  the  descent  of  her  moiety  on  her  death  to  her 
heirs.   In  KingsmiUv.  BuU{a),ihe  Court  was  extremelyun- 
willing  to  admit  an  increase  or  multipUcation  of  heriots:— 
There  a  plea  of  justification  in  trespass  for  taking  two 
horses  as  heriots,  stated  a  custom  in  the  manor,  that  the 
lord,  fron^  time  immemorial^  until  the  cUviHon  of  a  certain 
tenement  into  moieties,  had  taken,  and  been  accustomed  to 
take,  a  heriot  upon  the  death  of  every  tenant  dying  seised  in 
respect  of  such  tenant;  and  since  the  division,  the  lord  had 
taken,  and  been  accustomed  to  take,  on  the  death  of  every 
tenant  dying  seised  of  either  of  the  moieties,  a  heriot  in  re- 
spect of  such  moiety ; — it  washeld,  that  this  mustbetakento 
be  one  entire  custom,  and  not  two  distinct  customs ;  the  one 
applicable  to  the  tenement  before^  and  the  other  o^the 
division  of  it ;  and  being  laid  to  be  an  immemorial  custom, 
it  was  disproved,  by  evidence,  that  the  division  was  made 
within  memory. — There  are  no  entries  on  the  rolls  of  the 
manor  in  this  case,  to  shew  that  it  has  been  the  custom  to 
take  multiplied  heriots  in  the  manner  contended  for  by  die 
plaintiff.     Although,  in  Church  v.  Mundy,  it  was  deter- 
mined, that  the  admittance,  in  whatever  terms  made,  always 
enures  according   to  the  title  of  the  party;  yet  there b 
an  evident  distinction  between  a  party  claiming  title  under  a 
surrender,  or  by  descent :   where  a  person  claims  in  the 
one  instance,  the  surrender  and  admission  constitute  his  ti- 
tle ;  but  in  a  claim  by  descent,  the  title  is  vested  before  the 

(a)  7  Term  Rep.  386.  (ft)  9  East,  186. 
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idmissiony  and  the  admission  does  not  vary  his  title.  ^18g4> 
i¥ith  respect  to  the  authority  ia  Cokeys  Copyholder  (a)i 
hat  every  admittance  on  a  descent  amounts  to  a  grant, 
nd  may  be  so  pleaded ;  yet  he  there  says  (6),  ^^  Where 
ome  have  imagined  that  nothing  should  be  invested 
a  the  heir  before  admittance*  because  every  admittance 
»f  an  heir,  upon  a  descent^  amounts  to  a  grant>  and  so 
my  be  pleaded,  they  are  in  an  error;  for  though  it  be 
rue,  that  after  admittance  the  heir  may,  in  pleading, 
liege  this  as  a  grant;  and  that  has  been  allowed,  to  avoid 
he  inconveniences  that  otherwise  would  ensue:  for  if  the 
opyholder  should  be  driven,  in  pleading,  to  shew  the  first 
rrant,  either  that  being  made  before  the  memory  of  man, 
B  not  pleadable,  or  since  the  memory  of  man,  and  then 
mstom  fails.  For  this  reason  the  law  hath  allowed  a  co- 
lyholder  in  pleading,  to  allege  any  admittance,  as  well  up- 
m  a  descent,  as  upon  a  surrender,  as  a  grant;  and  yet  he 
nay,  if  he  will,  allege  the  admittance  of  his  ancestors  as  a 
prant,  and  shew  the  descent  to  him,  and  that  he  entered 
rithout  any  admittance.  But  the  heir  cannot  plead  that 
us  ancestor  was  seised  in  fee,  at  the  will  of  the  lord,  by  co- 
>y  of  court  roll  of  such  a  manor,  according  to  the  custom 
»f  the  manor;  and  that  he  died  seised,  and  that  the  copy- 
lold  descended  upon  him ;  because,  in  truth,  such  an  in- 
erest  is  but  a  particular  interest  at  will,  in  judgment  of 
aw,  although  it  be  descendible  by  custom.  So  that  I  con- 
clude that  an  admittance  is  principally  for  the  benefit  of  the 
ord)  to  entitle  him  to  his  fine,  and  not  much  necessary 
or  strengthening  the  heir's  title." — ^Where  a  copyholder 
;laims  title  by  descent,  he  may  bring  his  action  without 
kdmittance,  which  is  chiefly  for  the  benefit  of  the  lord,  who 
las  a  power  to  enforce  it;  because  the  copyholder  will 
brfeit  his  copyhold  if  he  is  not  admitted,  although  the  title 
rests  before  admittance.  If  the  estate  be  absolute,  and  tlie 

(a)  Sect.  41.  (6)  115. 
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2^^  lord  admits  on  a  condition^  the  condition  is  void;  so  where 
Garland  the  estate  18  on  conditioi;,  and  the  admission  absohitCj  the 
Jekyll.  party  shall  be  in  by  the  condition;  or,  if  an  estate  be  in 
tail,  and  the  admittance  is  in  fee,  the  party  shall  still  be  in 
in  tail»  If  an  heir  in  tail  is  admitted  by  the  lord  in  fee,  it 
will  not  vary  his  title.  The  result  to  be  drawn  from  all  the 
entries  in  this  case,  as  far  as  it  relates  to  the  estate  of 
Samuel  Warner ^  is,  that  Sir  C.  Bunbury  took  all  he  died 
seised  of,  by  descent,  and  as  a  coparcener.  LiUkionifi) 
states,  ^^  as  to  the  suing  of  actions  which  touch  the  reakj, 
there  are  diversities  between  parceners  which  are  in 
by  divers  descents,  and  tenants  in  commpn*  For  if  amiiy 
seised  of  certain  land  in  fee,  hath  issue  two  daughters,  an! 
dies,  and  the  daughters  enter,  &c.,  and  each  of  them  baft 
issue  a  son,  and  dies  without  partition  made  between  tbenif 
by  which  the  one  moiety  descends  to  the  son  <tf  the  one 
parcener,  and  the  other  moiety  descends  to  the  s<hi  of  Ae 
other  parcener,  and  they  enter  and  occupy  in  oobu)mWi 
and  are  disseised ;  in  this  case,  they  shall  have  in  their  two 
names  one  assise,  and  not  two  assises*  And  the  caueeisi 
for  that,  albeit  they  come  in  by  divers  descents,  &c«,  yet 
they  arc  parceners,  and  a  writ  of  partition  Ueth  betweea 
them.  And  they  are  not  parceners,  having  regard  or  re- 
spect only  to  the  seisin  and  possession  of  their  mothecs; 
but  they  are  parceners  rather,  having  respect  to  the  e&tale 
which  descended  from  thdr  grandfather  to  their  motheOi 
for  they  cannot  be  parceners,  if  their  mothers  were  nH 
parceners  before,  &c.  And  so  ki  this  respect  and  con- 
sideration, vi«.  as  to  the  first  descent,  whidi  was  to  their 
mothers,  they  have  a  title  in  parcenary,  the  whidli  Buto 
them  parceners.  And  also,  they  are  but  ag  one  heir  t» 
their  comm<m  ancestor,  m.  to  their  grandfather,  firooi 
whom  the  land  descended  to  their  mothers :  and  for  these 
causes,  betbre  partition  betweeil  them,  &c«,  they  shaU 


(o)  Sect.  313. 
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iiave  an  assise,  although  they  come  in  by  several  descents.**  ^IB^ 
Again,  Liiileton  says,  that  (a)  **  if  there  be  three  joint- 
tenants,  and  the  one  release  by  his  deed  to  one  of  his  com** 
ponions,  all  the  right  which  he  has  in  the  land,  then  has 
be  to  whom  the  release  is  made,  the  third  part  of  the 
land  by  force  of  the  release;  and  he  and  his  companicms 
»hall  hold  the  other  two  parts  in  jointure.  And  as  to  the 
third  part,  which  he  has  by  the  force  of  the  release,  he 
[lolds  that  third  part  with  himself  and  his  companion  in 
somnon."  And  Lord  Coke^  in  commenting  upon  that 
section,  says (6),  **  The  like  law  is  between  coparceners; 
md  further,  if  there  be  two  coparceners,  and  the  one  hath 
baue  twenty  daughters,  and  dies,  the  other  may  release  to 
EUiy  one  of  the  daughters,  her  whole  part,  albeit  she  to 
whom  the  release  is,  has  not  an  equal  part ; — but  for  the 
privity  and  the  undivided  estate,  the  release  is  good.*'  The 
efic£:t  of  this  is,  that  when  Ann  Warner  died,  being  a  co- 
[Murcener,  there  would  be  a  separate  tenement  and  holding 
ander  her  devise,  for  which  two  heriots  would  be  payable; 
but  the  coparcenary  was  never  severed. 

The  only  remaining  point  is  as  to  the  effect  of  the  re*un- 
ion  of  the  estates.  This  is  altogether  dbtinguishable  from 
he  case  of  Attree  v.  Scutt^  which  did  not  apply  to  heriots 
(Niyable  by  coparceners,  but  was  decided  on  a  question  re- 
^ng  to  tenants  in  common,  and  which  arose  by  the  act  of 
lie  parties  themselves;  and  therefore  cannot  apply  to  a  case 
)f  coparceners,  where  separation  and  re-union  of  estates 
urise  from  an  act  of  law,  and  not  from  the  act  of  the  parties : 
;be  decision  in  that  case,  too,  was  foimded  on  a  passage 
n  Fitzierberfs  Abridgment,  and  upon  this  principle^ 
liat  where  services  are  entire,  if  the  estate  be  severed 
>y  die  act  of  the  parties,  notwithstanding  the  re-union, 
iie  services  continue  to  be  multiplied.  On  referring 
o  FUzherbert's  Abridgmenty  it  is  stated  that  the  case  was 

U)  Sect.  :Mn.  (A)  Co.  Litt.  193(b). 
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^^^       decided  in  HiUiry  Term,  34  Ed.  3d.     No  such  case  is  to 
be  found  in  the  Year  Books;  nor  is  it  abridged,  or  even  ad- 
verted to,  by  Brooke.     It  is  also  stated  by  Fitzherbert  to 
have  been  decided  by  two  judges  of  the  name  of  fFyL 
and  Shard,     There  were  only  two  judges  who  would  an- 
swer to  that  description  at  that  time ;  the  one  of  whom 
was  Chief  Baron  of  the  Exchequer ^  and  the  other  a  judge 
of  the  Common  Pleas;  and,  if  so,  they  could  not  have  sate 
in  one  Court  at  the  same  time:  and  although  a  refer- 
ence is  made  to  it  in  Talbofs  case  (a),  and  Bruerktii 
case  (6) ;  yet,  in  both  these  instances,  Fitzherbert  alone  is 
referred  to;  and  there  is  no  mention  of  itsibeinginany 
other  work ;  and  these  two  latter  cases  were  decided  on 
the  alienation  of  parcels  of  land ;   and   no   inference  is 
drawn  by  Lord  Coke^  that  where  undivided  parcels  of  land 
were  alienated,  and  came  back  again,  or  were  re-unitedin  the 
same  person,  that  the  multipUcation  of  heriots  should  jk)oD- 
tinue.     It  is  said,  however,  that  the  lord  is  not  to  be  pre- 
judiced ;  but,  even  if  the  doctrine  can  be  sustained  to  the 
extent  now  contended  for  by  the  plantiff,  it  can  apply  only 
to  a  tenancy  in  common,  as  it  would  be  wholly  inconsistent 
with  the  ancient  common  law,  as  may  be  inferred  fifom  the 
effect  it  would  have  had  upon  holding  knigh t*s  service,  which 
cannot  be  confined  to  copyhold,  but  applies  to  freeholds  al- 
so, as  if  a  person  were  seised  of,  and  held  a  knight's  fe^|he 
was  bound  to  serve  for  forty  days ;  and  Littleton  states  (e)) 
*^  That  he  who  holds  his  land  by  the  moiety  of  a  knights 
fee,  ought  to  be  with  the  king  twenty  days;  and  he  who 
holdeth  his  land  by  the  fourth  part  of  a  knight's  fee,  ought 
to  be  with  the  king  ten  days;  and  so  he  that  hath  more, 
more;  and'  he  that  hath  less,  less."    If  this  be  so,  there 
might  be  further  subdivisions  of  time,  on  which  the  lord, 
instead  of  obtaining  forty  days,  might  obtain  only  one  days 
or  one  hour's  service.     Although  it  has  been  said,  that  a 

(a)  8'Rep.  104.  {h)  6  Ilcp.  1.  (c)  Sect.  95. 
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man  may  be  a  tenant  in  common  with  himself,  as  in  the  ^182j* 
case  of  a  bishop;  yet  it  does  not  follow,  that  for  every  un- 
divided share,  a  party  holds  in  the  same  right,  but  only 
where  they  come  to  him  by  different  titles.  It  is  true,  that 
if  there  are  three  joint-tenants,  and  one  releases  to  the 
others,  inasmuch  as  the  coparcenary  continues,  he  must 
be  a  tenant  in  common  with  himself;  but  that  is  a  particu- 
lar case,  arising  out  of  the  relation  in  respect  to  which  he 
stands  with  .the  other  coparceners.  But  here  Sir  C.  Bun- 
bury  held  the  undivided  shares  that  came  to  him  in  eodem 
jure;  and  consequently  that  doctrine  cannot  apply. — There 
18  a  manifest  distinction  between  heriot  service  and  heriot 
custom ;  and  here  there  does  not  appear  to  be  any  reserva- 
tion of  aheriot  custom : — and  in  Coke's  CapyhoUer  it  is  stat- 
ed (a),  **  A  heriot  is  twofold,  heriot  service  and  heriot  cus- 
tom. Heriot  service  is  that  heriot  which  is  never  due 
without  special  reservation,  and  is  seldom  reserved  upon 
any  less  estate  than  an  estate  of  inheritance.  Heriot  cus- 
tom is  that  heriot  which  is  never  due  upon  special  reser- 
vation, but  is  challenged  upon  some  particular  custom,  and 
is  usually  paid  upon  an  estate  for  life  and  for  years,  as 
well  as  upon  an  estate  of  inheritance."  There  is  another 
distinction  between  a  heriot  custom  and  a  heriot  service, 
which  sometimes  operates  for  the  benefit  of  the  lord,  and 
smnetimes  not ;  as  if  a  tenement  be  holden  by  an  entire 
service,  as  by  a  hawk  or  a  horse,  and  the  lord  purchase  a 
part,  as  it  is  his  own  act,  the  whole  service  is  extinct ;  but 
in  case  of  a  heriot  custom,  it  is  otherwise :  and  here  the 
custom  of  the  manor  is  stated  to  be  for  the  lord,  up- 
on the  death  of  every  copyhold  tenant  of  any  heriot- 
able  tenement  within  the  manor,  to  take  for  heriots,  in 
respect  thereof,  so  many  of  the  beasts  which  were  of 
such  heriotablc  copyhold  tenant,  at  the  time  of  his  death, 
as  the  number  of  heriots  due  in  respect  of  such  tenements, 

(a)  Sect.  24,  p.  28. 
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HW^  <)iil  M  iluil  time  amount  to.— The  raly  custom  found  by 
<t  \Ki  \vt»  ilie  jwy  was  a  custom  to  seize ;  and  there  was  none  to  shew 
t^  a  ««isin  might  be  mad^  of  the  best  beasts,  nor  is  there 
4M^  IMticular  finding  of  what  description  such  beasts 
^i^«^i  and  as  it  expressly  appears  from  the  rental  which 
ftjrmur  part  of  the  case,  that  no  more  than  two  heriots  hare 
|#w  atiaed  in  respect  of  the  premises  in  question,  and  of 
wtlieh  tho  late  Sir  C.  Bunbury  died  seised,  the  plaintiff 
cm  only  be  entitled  to  recover  accordingly. 

Mn  Serjeant  Taddyy  in  reply. — ^The  Jury  have  not  only 
found  a  custom  to  seize,  but  also  that  heriots  were  doe; 
and  if  so,  it  is  sufficient  to  entitle  the  plaintiff  to  his  foD 
cUim  of  fourteen ;  not  only  on  the  authority  of  Fttxhet' 
&n^,  but  on  tlie  decision  of  the  Court  of  King's  Benchm  At- 
in^  V.  Srmiif  which  has  never  been  questioned  or  disputed. 
It  may  be  admitted,  that  heriots  were  originally  fiia^  di^ 
graiid  quam  dejnre; — so  also  was  the  estate  of  the  tenant: 
but  as  Lord  Coke  observes  (a),  ^^  Originally,  they  were 
granted  merely  ex  gratid,  but  now  time  hath  effected  it, 
they  are  challenged  ex  debito.'* — As  to  the  distinction,  thtrt 
has  been  taken  between  heriot  service  and  heriot  cnstooi, 
the  authorities  apply  more  strongly  to  the  latter  than  the 
former.  In  Talbot's  case  (6),  the  distinction  is  thus  taken: 
*'  If  the  lord  purchases  parcel  of  the  tenancy,  the  heriot 
service  is  extinct;  but  if  the  custom  of  the  manor  be,  dist 
upon  the  death  of  every  tenant  of  the  manor,  who  dies 
seised  of  any  lands  held  of  the  same  manor,  the  lord  shaB 
have  a  heriot ;  although  the  lord  purchases  part  of  the  ten- 
ancy, yet  the  lord  shall  have  a  heriot  by  the  custom  of  the 
manor  for  the  residue;  for  he  remains  tenant  to  the  lord, 
and  the  custom  extends  to  every  tenant."  In  Bruertottt 
case  (c),  where  the  '^  lord  and  tenant  of  three  acres  of  land 
by  homage,  fealty,  annual  service  of  a  hawk,  and  suit  of 

(a)Coke'8Ck)pyliolder,  Scct.24.p.30.  (ft)  8  Rep.  106  (b).  (c)6Rep.l. 
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court,  the  tenant  makes  a  feoffment  in  fee  of  one  acre,  1824. 
tbe  feofiee  shall  hold  by  homage,  fealty,  a  hawk,  and  s»it 
of  Court  by  the  common  law,  for  qtue  in  partes  dividi  ne* 
qmemU^  solida  a  singulis  praestantur.'*  And  the  case  in 
Fitzherbert  as  to  a  heriot,  is  there  expressly  referred  to. 
It  therefore  follows,  that  where  estates  are  holden  by 
heriot  custom,  the  heriots  must  be  multiplied  upon  a 
ee^rance  of  the  estate;  and  as  a  heriot  is  due  in  re- 
spect of  the  land,  when  a  person  dies  seised  of  several 
heriotable  tenements,  a  heriot  must  be  paid  for  each« — 
Beskles,  this  multiplication  is  not  the  result  of  custom, 
but  of  law:  for  the  statute  of  Marltridge (a\  (which 
was  passed  to  remedy  the  inconveniences  as  to  copar« 
eeners  and  their  vendees),  directs  that  services  or  suits 
of  court  cannot  be  separated  or  apportioned.  Before 
that  statute,  when  parcenaries  were  divided,  or  a  sale  took 
plaee^  the  suit  and  service  were  multiplied  in  each,  and 
ettch  had  to  do  the  whole  service;  wherefore,  it  was  en- 
acted, that  if  any  inheritance,  whereof  but  one  suit  was 
due  j  descendeth  to  many  heirs,  as  to  parceners,  whoso  hath 
the  eldest  part  of  the  inheritance,  shall  do  that  one  suit 
for  hknself  and  his  fellows;  and  the  other  heirs  shall 
be  contributaries,  according  to  their  portion,  for  doing 
such  suit.  In  BruertorCs  case  (6),  a  difference  was  tak* 
en  between  entire  services,  and  other  the  Uke,  which 
were  only  for  the  sole  benefit  of  the  lord,  and  were  a 
charge  to  the  tenant,  as  the  services  to  render  a  hawk,  a 
horse,  a  pair  of  gilt  spurs,  &c.  and  entire  services,  which 
were  for  the  benefit  of  the  commonwealth,  or  for  the  de- 
fence of  the  realm,  &c. :  in  such  and  the  like  cases,  al- 
though the  lord  purchases  parcel,  yet  the  entire  services 
remain*  As,  if  the  tenant  holds  by  knight's  service, 
which  is  an  entire  service  to  be  done  by  the  body  of  a  man, 
[fov  escuage  is  but  a  penalty  for  not  doing  of  it),  in  this 

(a)  52  Hen.  3,  chap.  9.  (6)  6  Rep.  1  (b). 
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case,  because  it  is  for  the  defence  of  the  reahn,  HXkdpro  bono 
publicoy  although  the  lord  purchase  parcel  of  the  tenan- 
cy, yet  the  service  shall  remain."  The  plaintiff's  daim, 
therefore,  will  not  rest  solely  on  the  case  of  Attree  v.  ScuUy 
or  the  authority  of  Fitzherbert,  but  on  the  principles  of 
the  common  law,  confirmed  and  sanctioned  by  statute.— 
With  regard  to  the  nature  of  the  Estate  of  coparceners, 
although  for  some  purposes  they  may  have  but  one  estate, 
yet,  it  is  quite  clear,  that,  for  others,  they  may  have  sepa- 
rate and  diistinct  freeholds ;  and  although  the  one  may  en- 
feoff the  other,  yet,  as  Lord  Coke  says,  they  have  one  en- 
tire freehold  in  the  land,  as  long  as  it  remains  undivided 
in  respect  of  any  stranger*8  praecipe.  But  the  main  dis- 
tinction here  is,  that  the  parties  have  not  been  admitted,  as 
coparceners,  but  to  distinci  and  several  portiom  as  ten- 
ants in  common,  and  several  fines  have  been  accordioglj 
assessed,  and  all  the  cases  cited  as  to  the  tenant's  admi^ 
sion  according  to  his  title  are  those  of  surrender;  it  may, 
therefore,  be  conceded,  that  where  there  is  an  a&nisskm 
on  a  surrender,  it  must  be  governed  by  it.  In  Brtmm's 
case  (a),  it  was  decided,  that  the  admission  must  operate 
according  to  the  surrender,  as  it  only  carries  the  suirender 
into  efSpct;  and  in  such  a  case,  the  lord  has  notice  of  what 
the  title  is,  as  he  has  the  surrender  before  him,  according 
to  which  the  admittance  is  to  be  made ;  but  how  could  be 
ascertain  in  this  case,  that  the  coparceneiqs  4iad  not  made 
partition  between  themselves,  and  such  partition  might  be 
made  without  their  going  to  the  lord's  Court,  as  U  mi^^ 
have  been  done  by  an  agreement  among  themselves;  fe 
it  is  said  by  Littleton  (6),  **  that  partition  may  be  made  i& 
divers  manners :  one  is,  when  they  agree  to  make  partitioOi 
and  do  make  partition  of  the  tenements ;  as  if  there  be 
two  parceners  to  divide  between  them  the  tenements  in 
two  parts,  each  part  by  itself  in  severalty,  and  of  equal 

(a)  4  Rep.  22  (b).  (6)  Sect.  243. 
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value ;  and  if  there  be  three  parceners^  to  divide  the  tene-  ,  1^*^ 
ments  in  three  parts  by  itself  in  severalty^  &c.  Again,  it 
is  8aid(a)^  that  '*  partition  by  agreement  between  parceners 
may  be  made  by  law  between  them^  as  well  by  parol  with- 
out deed^  as  by  deed ;  **  and  if  so^  the  separate  admissions 
of  the  parties  in  this  case  amount  to  a  partition  between 
themselves^  they  have  so  dealt  with  the  lord,  and  he  has 
accordingly  treated  the  estates  as  several,  and,  having  so 
done,  has  lost  any  advantages  he  might  have  obtained  if 
they  had  continued  joint.  In  the  Second  Institute  (J))^ 
Lord  Coke,  in  commenting  on  the  statute  of  Glocester, 
aaySy  "  two  joint-tenants  for  years,  or  for  life,  one  of  them 
doth  waste,  this  is  the  waste  of  them  both,  as  to  the  place 
wasted,  but  treble  damages  shall  be  recovered  against  him 

that  did  the  waste  only."  From  which  it  follows,  that 
the  one  who  commits  the  waste  is  liable  to  the  penalty,  and 
that  the  other  who  does  not,  loses  his  estate.  Although, 
m  a  note  by  Hargrave  and  Butler  to  Coke  Littleton  (c),  it  is 
said,  that  ^*  parceners  of  copyhold  cannot  make  partition 
without  the  lord*s  license ;" — yet  the  lord  cannot  deny  that 
he  had  given  his  license.  And  here,  the  parties  came  to  be 
admitted  as  tenants  in  common,  and  not  as  co-heirs,  al- 
though that  word  was  introduced  in  the  latter  part  of  the 
entry  of  November,  1737;  and  even  supposing  that  they 
were  admitted  as  such,  yet  they  paid  several  fines,  and 
prayed  to  bt^admitted  as  tenants  in  common.  In  Cokeys 
Copyholder  {d)  it  is  said,  that  every  admittance  must  be 
taken  as  a  grant,  except  in  the  case  of  a  surrender.  Al- 
though it  has  been  said,  that  heriots  cannot  be  miilti- 
plied  in  this  case,  according  to  the  custom  of  the  manor, 
it  18  not  required,  as  such  multiphcation  is  the  result  of 
law,  as,  if  there  be  separate  holdings,  the  heriots  are 
multiplied  accordingly;  and  it  is  quite  clear,  that  there 
can  be  no  division  of  a  heriot.    Besides  thisj  it  appears 

(«)  Sect  250.         (&)  302.         (c)  69  (a),  n.  395.         (rf)  Sect.  41 . 
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JjMtJ^       from  the  cliffererit  entries  onlfhe  rolls,  that  dir^iPs  seurorts 
have  been  made  for  heriots,  on  the  principle  iitlW*c6titeild- 
ed  for  by  the  plaintiff; — as  in  the  instance  of  the  admissiobs 
of  the  families  of  Francis  and  Dagney^  to  the  estates  caB- 
ed   Gizell's  and   Webb's.    It,  therefore,  follows,  as  WcD 
by  custom,  as  on  the  authority  of  Atiree  v.  ScuH,  as  Td- 
bofs  case  and  Briiertorfs  case^    that  an  estate  in  copar- 
cenary may  be  considered,  in  some  respects,  as  a  sejiante 
and  distinct  freehold ;  and  that  where  parties  have  so  treit- 
ed  it,  they  are  estopped  from  sajring  that  it  is  hot;  and 
more  particularly  so,  where  they  have  severed  it  themsdiei, 
and  become  tenants  in  common  by  their  own  express  act 

"•^  ^*«^-  Cur.  adv.  tmU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows: — This  is  an  action  of  assum^  6r 
money  had  and  received,  which  was  tried  at  the  Sittings 
after  Hilary  Term,  1822,  before  Lord  Chief  Justice  Iki- 
laSi  in  which  a  verdict  was  found  for  the  plaintiff,  m 
damages  to  be  ascertained  thereafter,  subject  to  tiie  opm- 
ion  of  the  Court  on  the  following  case.  It  will  not  lie  neces- 
sary for  me  to  state  the  whole  of  the  case,  I  wiD,  tfaerefoi€} 
only  refer  to  the  most  material  parts  of  it.  It  states,  that 
in  the  manor  of  WeeVs  Park  Hall  in  the  county  of  Eaext 
there  are,  and  from  time  immemorial  have  been,  cmren 
customary  and  heriotable  copyhold  tenements  of  innem- 
ance,  held  by  the  respective  tenants  thereof,  unto  vbm 
and  their  heirs  and  assigns,  by  the  rod,  and  by  copy  of 

the  court  rolls  of  the  said  manor,  of  the  lord  of  the  mamff 

1  ■    -       •  ■  <  .       . 

for  the  time  beings  at  the  will  of  the  lord,  according  to  tbe 
custom  of  the  manor.  The  case  then  states,  that  there  tf, 
and  from  time  immemorial  has  been,  a  custom  within  die 
manor,  for  the  lord  oJF  the  manor  for  the  time  being,  upon 
the  death  t>f  every  copyhold  tenant  of  any  customary  and 
heriotable  copyhold  tenement  within  the  manor,  to  have, 
take,  and  seize  for  heriots  in  respect  thereof,  so  many  of 
the  beasts  which  were  of  such  customary  and  heriotable 
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copyhold  tenant  at  the  time  of  his  death,  as  the  numb^       v^^t^ 
of  l^eriota  due  m  respect  of  such  customary  and  heriotable     Qaklamd 

Alt 

oopjbold  tenements  did  at  that  time  amount  to.  Then  it  jskvll. 
js  stated,  that  it  was  the  custom  for  the  lord  of  the  manor, 
tp  take  and  sebe  for  such  heriots  the  best  beasts  of  such 
IfiBant,  or  suoh  as  the  lord  of  the  manor  should  elect  to  taJJLe 
af^l  seise  as  the  best  beasts.  It  is  then  stated^  that,  in 
Uie  year  1735,  Siwwei  Warner  was  a  copyhold  tenant  of 
tfm^  CEstomary  and  heriotable  copyhold  tenements.  His 
pedigree  is  then  set  out.  It  appears  that  he  died  in  XlfiSy 
Mifed  of  these  two  tenements;  that  he  had  four  daugh- 
.Uacn,C(UheriMef  Mary,  Eleanor f  and  Ann;  and  that  Ca- 
ti0grine,  his  eldest  daughter,  had  a  daughter  named  Kitty. 
j[t  also  appears  by  the  pedigree,  that,  with  respect  to 
his  four  daughters,  all  of  them  died  without  issue,  except 
4faiherime,  and  that  they  each  took  a  fourth  of  the  copy- 
bff)4  premises.  It  also  appears  by  the  case,  that  these 
Ibfirths  have  descended  to  the  four  children  of  Catherine, 
^d^  eldest  daughter:  and  of  these  four  children,  two  died 
l^fpthout  issue*  The  whole  of  the  property  is  now  vested  in 
8)r  ^IkamaM  Charles  Bunbury,  who  olaims  under  Eleanor, 
.^Dfidagentleman  by  the  name  o{ Erasmus  Warren,  who  claims 
Jfpd^  Kitty; — they  took  the  whole  of  the  shares  from  the 
fcor  sisters.  It  then  appears,  that  these  sisters  died  at 
4jffbprent  times,  and  that  their  shares  vested  at  different 
periods*  It  is  not  necessary  to  advert  to  all  the  other  circum- 
^fsmpes ;  but  there  is  one  which  I  must  mention,  it  is,  that 
^JQisnor.  devised  her  fourth  to  ^itn,  and  that  the  latter 
^ed  without  issue;  consequently,  after  the  jeath  of  ^nii, 
^e  share  of  Eleanor  passed  on  to  her  nieces,  and,  there- 
|b|re,  Erasmus  Warren  and  Sir  Thomas  Charles  Bunbury 
Wfjre  possessed  equallypf  that  fpurth  share,  t  advert  to  this 
qir<nio^tance,  because,  with  respect  to  all  the  other  parts 
ofilus  property,  it  appears  that  they  have  descended  re- 
gidarly,  without  any  break  in  the  descent,  from  Samuel 
JVapiier,  the  original   ancestor,  to  Sir  Thomas .  Charles 
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2^5i/       Bunbury.     Therefore,  with  respect  to  all,  except  the  part 
which  was  given  by  Eleanor  to  Ann,  Sir  T.  C.  Bunbury 
was  a.  coparcener,  holding  in  coparcenary  with  Erasmus 
Warren  by  regular  descent,  which  makes  this  case  distin- 
guishable from  Attree  v.  Scutt,  to  which  I  shall  presently 
advert     It  appears,  that  although  the  estates  descended 
to  them,  and  they  so  held  in  coparcenary,  yet  the  pro- 
perty was  severed  by  the  will  of  Eleanor;  therefore,  they 
were  coparceners  holding  as  tenants  in  common  as  to  this 
part  of  the  estate,  and  they  were  coparceners  of  all  the 
others  in  regular  descent.     Therefore,  if  the  case  of  Attree 
v.  Scutt  be  good  law,  it  is  quite  clear,  that  the  lord  of  the 
manor,  on  the  death  of  Sir  Thomas  Charles  Buniwy, 
would  be  entitled,  at  least,  to  four  heriots ;  but  if  it  be 
not  good  law,  and  it  is  the  opinion  of  the  Court  it  is  not, 
then,  on  the  re-union  of  the  estate,  only  two  heriots  w«re 
due. — The  Court  are  of  opinion,  that  two  only  are  doe, 
for  though,  during  the  period  that  these  estates  were 
held  by  different  persons,  different  heriots  were  payable 
by  each,  yet,  when  they  were  re-united,  only  one  beriot  for 
each  estate  was  payable.     It  appears  that  there  are  two  es- 
tates, one  containing  nine  acres,  and  the  other  ten;  fer 
these  two  estates,  two  heriots  were  payable  in  Samud 
Warner's  time,  and  two  are  payable  at  present.     I  have 
stated,  that  there  is  a  decision  of  the  Court  of  Kmg^i 
Bench  in  opposition  to  the  opinion  we  have  formed:  un- 
doubtedly we  entertain  great   respect  for  any  dednon 
of  that  Court,  particularly,  when  such  a  person  as  Loid 
EUenborough  presided,  and  when  the  Bench  was  fiUedby 
the  three  other  learned  Judges  who  sate  at  the  time  the  case 
o(  Attree  v.  Scutt  was  decided.   But  it  has  been  our  duty  to 
examine  the  grounds  on  which  that  decision  was  founded; 
and  after  a  mature  and  an  attentive  consideration  of  thenif 
we  are  satisfied  the  Coiurt  was  misled  by  a  case  to  which  I 
shall  call  the  attention  of  the  Court,  viz.  the  case  in  FitMher- 
berfs  Abridgment.    If  that  case  ought  to  have  no  weight, 
then  little  attention  is  due  to  Attree  v .  Scuft,  which  was  found- 
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edon  the  authority  of  that  decision.  It  will  be  necessary  in  -J^^ 
the  consideration  of  this  case,  to  see  how  copyhold  tenures 
arose  in  this  country :  they  appear  to  have  grown  out  of  a 
state  of  pure  villenage.  There  is  no  doubt  that  in  the  early 
periods  of  our  history,  not  only  the  estate,  but  the  personal 
property  of  the  villein  belonged  to  the  lord ;  it  is  said  by 
Braeton  and  Fleta,  that  heriots  are  ex  gratia;  but  it  is 
difficult  to  conceive  how  the  doctrine  of  ex  graiid  could 
be  applied  to  the  time  I  am  speaking  of;  for  the  villein  was 
only  giving  to  the  lord  that  which  he  might  at  any  time 
take;  for  his  estate  was  held,  not  only  at  the  complete  will 
of  the  lord,  but  the  personal  property  of  the  viUein  was  also 
the  property  of  the  lord.  It  is  probable,  (though  this  is,mere 
conjecture^  for  the  history  of  heriots  is  so  obscure  that  it  is 
impossible  to  ascertain  how  they  originated,)  that  heriots 
vere  originally  nothing  more  than  the  gift,  which,  in  a  rude 
alate  of  society,  a  person  in  an  inferior  condition  of  life 
offered  at  the  time  of  entering  on  the  estate  of  his  superior. 
We  know  that  in  many  countries,  where  knowledge  and 
civilization  have  not  made  the  progress  they  have  in  this, 
an  inferior  person  cannot  approach  a  superior,  without 
the  offer  of  a  present.  It  has  occurred  to  us,  that  heriots 
were  a  species  of  tribute  the  tenant  offered  to  the  lord  at 
the  time  he  approached  him,  in  order  to  secure  his  protec- 
tion, and  to  pray  the  lord  to  confer  on  him  the  interest 
which  had  been  determined  by  the  decease  of  his  former 
tenant.  Mr.  Justice  Blackstone  traces  the  right  of  a  lord 
.to  his  heriot  to  a  more  advanced  period  of  society ;  and 
although  he  does  not  use  the  word  tribute,  he  employs 
the  word  donation.  He  says  (a),  ''  thb  payment  was 
originally  a  voluntary  donation,  or  gratuitous  legacy  of 
the  tenant ;  perhaps  in  acknowledgment  of  his  having  been 
raised  a  degree  above  villenage,  when  all  his  goods  and 
chattels  were  quite  at  the  mercy  of  the  lord.'*  But  what- 
ever the  situation  of  copyholders  might  have  been  in  the 

(«)  2  Black.  Com.  Ai'X 
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early  period  of  our  history,  custom  has  riow  confintied 
their  interest  as  tenants,  and  this  same  custom  has  confirm* 
ed  and  established  the  rights  of  the  lord:  and  iiiift  altera* 
tion  has  been  brought  about  by  no  statute;  the  statutes  to 
which  we  refer  with  so  mueh  satisfaction,  have  only  se- 
cured the  rights  of  men  already  free.  It  i^  to  lawyers  ia 
Westminster  Hall,  and  I  speak  it  with  pride,  Hial  daifto, 
for  such  was  the  stiite  of  men  in  pure  rillenage,  are  in- 
debted for  their  liberty  and  the  permanency  of  their  proper- 
ty, and  for  that  weight  in  society  which  such  penm^enef 
of  property  has  conferred  upon  them ;  it  is  by  the  estab* 
Ushment  of  the  customs  referrible  to  copyholds,  as  estaUislh 
ed  in  Courts  of  Justice,  that  this  permanent  interest  hu 
placed  copyholders  in  the  happy  situation  in  which  diey  aie 
at  present  found.  The  copyholder  now  has  a  pemumeill 
interest  in  his  estate,  as  long  as  he  performs  his  senricesr,  and 
the  lord  has  certain  rights  and  dues ;  and  ks  long  as  fle 
former  performs  such  services,  and  pays  thedues,  hehasdie 
same  pei'manekit  interest  in  his  estate  as  if  ft  were  freehoUL— 
I  have  s^ted,  that  the  heriot  was  a  species  of  tribute  wUA 
the  heir  paid  on  the  death  of  his  ancestor,  it  was  Ae  hm 
alone  wh6  tendered  it,  he  gave  but  one  tribute,  one  beastt 
which  would  probably  be  his  best.  What  was  die  confi&b 
on  which  the  permanent  grant  was  made  to  him  ?  It  was, 
that  he  should  tender  to  the  lord  one  beast  or  one  dtii^ 
tcjl.  That  was  all  the  lord  had  a  right  to  take.  It'iiaijr 
be  asked,  if  the  property  were  separated  iiito  differort 
tenements,  was  the  lord  to  wait  till  the  death  of  all  die 
tenants  for  one  heriot?  No ;  of  necessity,  the  instant  the  es- 
tate became  separated,  there  were  separate  heirs,  and  eadi 
heir  paid  his  separate  heriot  while  the  estate  confiim- 
ed  in  severalty,  in  order  that  the  lord  might  not  lose  Vk 
right,  elch  person  having  a  separate  interest,  had  tofij 
a  separate  tribute : — without  this,  in  the  division  of  ibe 
property,  the  lord  wodld  have  lost  his  rights ;  for  serriM 
which  were  capable  of  severance,  were  considered  difie^ 
ently ;  but  heriots,  being  incapable  of  severance,  while  the 
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es^t^  wius  I^eld  in  severalty^  from  the  necessity  of  the  thing, 
were  multiplied ; — but  the  moment  the  re-union  of  the  estate 
tQ9k  place,  the  necessity  ceased,  and  the  lord  was  placed  in 
t^  same  situation  as  when  the  grant  was  first  made,  tnat  is, 
he  was  only  entitled  to  one  heriot.  Looking  to  the  princi- 
y^  and  plain  common  sense  of  the  thing,  and  that  which  is 
due  to  justice,  it  seems  to  be  clear,  that  since  the  re-union 
of  the  property  in  this  case,  the  right  of  the  lord  to  those 
h^nots  which  he  had  while  the  estate  was  separate,  ceased, 
and  that  only  one  heriot  was  due.  I  would  make  another 
ofajservation,  which  is  confirmed  by  Mr.  Justice  Blacksionef 
and  every  one  who  has  written  upon  the  subject,  that  the 
njp  as  to  copyholds  is  this  (a) :  that  the  fines  and  other 
claims  of  the  lord  are  not  to  be  carried  to  such  an  extent 
af  woi^d  work  the  disherison  of  the  copyholder.  It  will  be 
fof^ld,  ]ifl^efi  we  come  to  consider  this  case,  that  if  this 
q^ultiplica^on  of  heriot  services  and  fees,  were  to  take 
l^^ce,  it  ^ould  work  a  disherison  of  the  tenant's  estate; 
ii  would  make  his  estate  what  civilians  term  damnosa  fue- 
r^xUfas.  Ther^  are  but  nineteen  acres  of  land,  and  the  he- 
P79t8  claimed  are  nearjy  to  the  amount  of  as  many  hundred 
ip«fpi]^.  It,  therefore,  may  be  fairly  stated,  that  in  this 
jfflfficv^sur  case,  if  the  lord's  claim  can  be  supported,  it  will 
omjirate  to  the  dii^herison  of  the  heir.  It  appears  to  us, 
that  that  ouc^ht  not  to  be  done.  We  know  there  is  another 
caae,  in  which  a  Court  of  Westminster  HaU  has  limited 
th^  fight  of  the  lord  Ip) ;  bjecause,  if  he  had  a  right  to  claim  as 
Vfkuc^  as  he  pleased,  such  claim  would  have  worked  a  dis- 
herison :  we  know  that,  formerly,  copyholds  were  held  with 
qncpriain  fines  ;  but  the  Court  have  said  to  the  lord,  *^  you 
ajball  not  take  what  you  please^  it  shall  be  limited,  you 
^lu41  only  be  entitled  to  two  years'  purchase;  because,  if 
y|Ou  tak,e  just  as  much  as  will  satisfy  your  cupidity,  you 
may  compel  the  heir  to  surrender  the  estate  into  your  hands ; 
thej^ore,  we  wjll  impose  out  restraint  on  you.** — jUpon 

(a)2BlackCoin.  98. 
(6)  Morgan  v.  Sendmmore,  2  Chan.  Rep.  134. 
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X824»  the  same  principle,  we  must  so  restrain  the  clidm  of  heriots, 
.  Garland  that  they,  as  well  as  the  fines  and  fees  due  to  the  steward, 
Jekyll.  may  not  exceed  the  value  of  the  property.  Therefore,  con- 
sistently with  principle,  it  seems  to  me  impossible  that  the 
right  of  the  lord  can  be  carried  to  the  extent  now  con- 
tended for,  and  that  neither  justice  nor  law  give  the  lord 
more  than  was  originally  due  to  him  as  the  condition  of 
his  grant. 

There  is  very  little  authority  to  be  found  on  this  subject; 
there  is  one  case,  or  I  should  rather  say,  one  opinion  enti- 
tled to  great  respect,  considering  the  learned  person  by 
whom  it  was  pronounced,  and  which  was  referred  to  by  me 
in  my  argument  in  the  case  o(  Aitree  v.  Scutt.  I  mean  the 
opinion  of  hard.  Coke  {a):  "  If  two  several  copyholders 
join  in  a  grant  of  their  copyhold  by  one  copy ;  or  if  one 
copyholder  having  several  copyholds,  granteth  thembj 
one  copy ;  yet  the  grantee  shall  pay  several  fines,  for  thqr 
shall  enure  as  several  grants.**  That  is  like  this  case,  ton 
Samuel  Warner  had  two  copyholds,  and  if  he  had  made 
a  grant,  the  lord  would  have  been  entitled  to  two  fines. 
But  Lord  Coke,  in  the  next  paragraph,  says,  "  but  if  two 
joint-tenants,  two  tenants  in  common,  or  tenant  for  life 
and  he  in  the  remainder  join  in  the  grant  of  a  copyhold, 
one  fine  only  is  due,  and  it  shall  enure  as  one  grant  only; 
so,  if  a  surrender  be  made,  and  afler  a  common  recovery 
is  had  by  plaint  in  the  nature  of  a  writ  of  entry  in  le  pody 
for  the  better  assurance,  one  fine  only  shall  be  paid.** — ^Nor, 
it  appears  to  me,  that  this  is  directly  in  point;  and  if  Lord 
Coke* 8  opinion  is  correct,  that  if  two  tenants  in  comniOD 
convey  their  interest  to  one  person^  only  one  fine  shall  be 
paid,  must  not  the  estate  be  considered  as  united  for  efer 
thereafter?  And  if  there  be  no  more  than  one  fine  paid} 
upon  what  pretence  can  there  be  said  to  be  more  than  one 
heriot  due  ?  But  I  know  it  has  been  said  in  Attree  v.  SctUi 
that  Lord  Coke^  in  this  case,  must  be  mistaken;  for,itt 
the  margin  of  his   Copyholder ^   there  is  a  reference  to 

(a)  Coke's  Cop.  sec.  66,  p.  162- 
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Cokeys  Reports  {a),  and  that  upon  referring  to  that  page,       ^  1884^ 
there  is  nothing  to  warrant  his  opinion.  I  have  looked  into 
the  report^  and  the  observation  is  correct ;  but  it  will  be 
roimd  that  it  will  equally  apply  to  cases  that  are  relied  on 
by  die  other  side.  It  appears  to  me^  that  the  reference  was 
oof  made  by  Lord  CokCy  but  that  it  has  been  introduced  by 
Mune  ignorant  editor,  who  fancied  something  confirmatory 
of  {he  opinion  in  4  Coke.  The  fact  is,  that  Lord  Coke  has 
DO  authority  for  what  he  states ;  but  I  fear  we  should  get 
rid  of  a  great  deal  of  what  is  considered  law  in  WestnUnsier 
Hall,  if  what  he  says,  without  authority,  is  not  law.  He  was 
one  of  the  most  eminent  lawyers  that  ever  presided  as  a 
judge  in  any  Court  of  Justice,  and  what  is  said  by  such  a 
pelrson  is  good  evidence  of  what  the  law  is,  although  he  re- 
fers to  no  express  decision,  and  particularly  when  it  is  in 
conformity  with  justice  and  common  sense. — Opposed  to 
this,  as  I  have  stated,  is  the  caaeotAtireev.  Scuit;  I  shall 
ited  the  judgment  pronounced  in  that  case,  because  I  think 
I  can  answer  every  part  of  the  reasons  and  authority  on 
wldckit  was  decided.    It  was  an  action  brought  by  the  stew- 
ard of  a  manor  for  fees,  and  although  the  copyhold  tenement 
was  but  small,  it  appears  the  steward  was  not  content  with 
641.  which  was  paid  into  Court,  but  demanded  alarger  sum, 
I  think  more  than  the  value  of  the  estate.     I  wonder  the 
learned  judges  did  not  pause  at  this  circiunstance^  and  con- 
sider whether  it  was  possible  that  a  custom  for  a  steward 
to  make  such  a  claim  could  be  good  in  point  of  law.     But 
the  Court  considered  the  right  of  the  steward  as  standing 
on  the  same  foundation  as  the  rights  of  the  lord.     *^  The 
question,"  said  hord  EUenborough{b)f  ^' in  this  case,  as  stat- 
ed by  the  plaintiff's  coimsel,  simply  amounts  to  this :  whe- 
ther, if  two  persons  hold  a  copyhold  as  tenants  in  common, 
and  the  one  surrender  his  moiety  to   the  other,  and  the 
other  be  admitted,  he  shall  hold  the  land  in  respect  of  the 
lord  and  the  steward,  for  the  purpose  of  fines  and  fees  on 
admittance,  as  one  tenement  or  as  two  ?   It  has  been  set- 

Crt)  4  Rep.  27(b).  {h)  6  East,  48:<. 
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tledy  SO.  Ipog  iigo  iMi  tb^  time  9^  fidw*  ^  that  if  my  t(p- 
ant,  who  hM^  9fme  by  a  her^ot,  afim  p^rpel  ^f  tbe  land 
to  anothev,  eaehof  th^m  is  qhiM^geahle  to  mointh,ah^rioti 
for  it  is  entire :  and  if  the  teiuujit  pi]urc4vas^  the  land  agi^ 
yet  if  I  were  seised  df  the  beriot  by  aiv)tb^r  iQan»  I  ^M 
have  of  him,  the  tenant,  far  ^oM  po9ctUm  a  heriot.    ThM 
doctrine  is  to  be  found  in  FUukerhertM  Abridg$He9it  (a)." 
[It  is  quite  clear,  that  the  noble  and  leaned  judge  did  nqt 
look  at  the  ease  to  whidi  Fmher^firi  refers  for  his  aut)^ 
rityi  if  he  had,  he  would  have  found  thati  the^  w^  W 
such  ease.  He  proceedst]  ■■  and  fifo^  thence  it  foUof^s^  ^ 
if  an  estate  bplden  by  indiyi^bje  servf^:^,  be  di^4^d,  «wl 
hoUen  in  aev^alty,  fM»4  #Aer^fki)d«,  by  ^  act  of  t)ie  p|f- 
ties,  shall  come  ^gainintci  pne  bftndf  tt^eser^ric^whfchfiBie 
multiplied,  shall  continue  t»  be  p^yiible,  iif)t  ^  %  aqf 
tenement,  but  fer  eaokpof^iqn  f^efipecjl^ye^yi  tha^  >l|i  «f  % 
distinct  tenements  {  and  thai  ti^S  io  not  ag^i^  becopM^ii 
respect  of  the  locd*  m»  tenements    The  jijlfifq»Mipt>  pm;^ 
sel  did  not,  in  bj^  AMrgmnent,  insysti  f^i  this  m|igb(  f^  ^ 
so,  (if  I  .did  not,  (for  I  yas  tb^  tso^nseji  9>0u4^  to),  l«|W 
sat  dfO  my  d#y  4qyw  ithut  4>$^?^io9]y  Tfl^e  pytel  pf 
a  tenement  had  beep  ialieined  and  J^l^ion  Jin  sefftrfiUil: 
hut  ini»i«yfced  tb«t  ithis  c^e  d^fkxe^,  .{V^  U  48  $b^  op|i 
of  an  ««9ilJi7^  tenement,  jjp^vjng  b^n  ^r  4Bome  (time  Jtwl4' 
^m  by  iSev.c^  persons  $  1^  .^oflftfrnan^  and  npt  in  sav^|:altj^  fpi^ 
afterwards  cowiing  into  of^  hand  by  a  conveyance  U^f^ 
Off  su(^  tQnant^  of  tbeAaterest^Qf  Ae  re^t;  con);^ndiiv» 
•that  a  conveyance  by  fL  number  of  ^tenants  in  qosfuqc^,  jf 
not  the  oonyeyance  of  idifpjkinct  ,csjtajtes,  but  Ajt  qne  eiiUtp' 
hut  to  4hi8  we  .do  ^t  .a«9en|i-    T^napjts  in  common  MP 
they  who  have  lands  ^by  peversl  tildes,  e^udi  having  a  l^ 
veralrfreehold,  but  with  an  Hndiv^c^d  pGcupiUipn,.amie|roi]r 
one  of'tb^tn  ab^U  do  s^yei^  sei^ices  ^^id  several  ^v^\ 
and  one  of  thep^  may  enfeoff  the  other,  for  there  b  <np  jpci- 
vity  betiveen  them."    Then  his  Lordship  xeferred  to  a  ptf- 

(a)  Tit.  Heriot,  pi.  1. 
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sage  in  Bro6ke*i  Abridgment  {a),  in  order  to  dhew  that  one 
tenant  in  common  may  enfeoff  another;  he  then  referred  to 
the  eaae  of  PMetv.  Wigg  (b),  where,  aa  he  said,  "  one  of  the 
aigaments  uHed  by  Lord  Holt  againai  construing  a  surren- 
der of  a  copyhold  to  A»,  B.J  and  C,  equaHy  to  be  divided 
between  then,  as  creating  a  tenancy  in  eomnion,  was,  ae- 
eetdis^  to  the  report  (e),  that,  by  such  construction,  in- 
itead  dp  one  copyhold  estate,  and  one  fine,  and  single 
servieey  there  would  be  five  sevend  copyhold  estated,  and 
ta  many  fines  and  services.** — There  is  no  doubt  but  diat  is 
the  case  as  long  as  they  emdmued  in  common;  but  I  am 
surprised  it  did  not  occur  to  his  Lorddrip  that  the  argument 
of  Lord  Hok  cannot  be  pressed  further :  there  is  nothing 
Bl  mj  book,  or  in  any  modern  trearise,  that  goes  the  length 
of  diewing,  that  when  the  estates  are  again  united,  the 
leveral  heriols  oohtinue  to  be  payable.  His  Lordship  then 
ptooeeded  to  say,  ''  as  to  the  authority  from  Lord  Ooke^i 
CdpjfkoUer{d)fWe  think  diere  must  b^  some  nrftftdie  in  the 
liniitDig,  tlbe  fage  referred  to  in  4  Coke  (#),  being  vllenC 
an  to  any  such  subject  :**  (I  have  already  made  the  ^abaer- 
vatiiOBB  that  occurred  to  me  on  that  point) :  then  he  said, 
tlmt  ^'  thoogh  the  law  is  cextamly  as  theire  laid  down  as  to 
j<Ait«tettants  and  tenant  for  life  md  remaSn^r-man,  yd  It 
may  be  weB  doubted  as  to  tenants  in  common,  who  have 
several  estates:  and  in  Pfotsdbn  (/),it  is  laid  down,  fhat  if 
two  taiants  in  conim<m  grant  n  rent  of  20i.  out  of  their 
tmsi,  it  shall  enure  as  several  grants.'^^-^Undoubtedly,  thait 
iitliehnv,  it  is  the  grant  of  severid  arsons';  although  what 
PhMPden  says  is  no  authority,  aa  it  is  not^the  opinion  of  any 
Judge,  but  only  the  arginnent  of  Serjeant  ^CatUne.  ^nques- 
tkmably,  it  does  enure  as  several  grants ;  for  It  is  an  interest 
thdt  passes  from  several  persons:  'but  although  this  be  so, 
i  aak,  does  It  feHow,  that  when  the  grant  has  produced 
its' effect  by  conveying  the  estate  to  One  p^son,  these 

(a)  Tit.  Feoffment  dc  TcrreB,  pi.  46. 

(6)  I  Ld.  Raym.  622 ;  .S^.  C.  1  Peere  Wnu.  14.     (c)  1  Peere  Wins.  2. 

(d)  Sect.  66.  (e)  27  (b).  (/)  140. 
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I82i.         should  Still  continue  to  be  several  heriots?    It  is  a  non  ir- 
quitur  into  which  Lord  EUenborough  has  fallen ;  I  can 
find  nothing  to  support  this  doctrine,  but  the  passage 
in  FitzherberU    For^  giving  the  fullest  effect  to  Ptowdn^ 
and  even  considering  jt  to  be  the  dictum  of  a  Judge,  in- 
stead of  the  argument  of  a  Serjeant,  the  question  here  u, 
what  is  the  effect  of  the  re-union  which  the  conyeyance  o^ 
casions  ?  Now  let  us  see  whether  any  deference  is  due  to 
the  authority  of  the  case  in  Fiizherbert  ?  To  avoid  any 
mistake,  I  have  copied  it  from  the  Norman  French,  which 
I  translate  thus:  ''  If  my  tenant,  who  holdsof  mebyaheriot, 
alien  parcels  of  his  land  to  others,  every  one  of  ^  them  will 
owe  to  me  a  herioti  because  the  heriot  is  entire;  and  if  the 
same  .tenant  purchases  back  again,  I  shall  have  two  herioto 
from  him.**     And  Fitzherbert  says,  that  was  the  opinios 
oiWyL  and  Shard.    Fitzherbert  does  not  mean  toiefe 
to  the   Year  Books ^  as  Lord  EUenborot^gh  supposes  ;^  for 
¥^hen  he  does,  he  not  only  mentions  the  Term  and  the 
yeaar  of  the  reign,  as  Hilary ^  34tb  Edw.  Sd^  but  he  puts 
a  figure  to  denote  the  number  of  the  case  in  the  Yew 
Book.     Here,  there  is  no  figure,  it  is  certainly  not  in 
the  Year  Books  which  have  come  down  to  us ;  for,  lookmg 
at  the  Year  Books  of  Edw.  3d,   they  stop  at  the  SOtb 
y<ear  of  that  reign,  and  do  not  begin  again  till  the  SStb) 
so  that  there  is  no  Year  Book  for  the  Sith  Edw.  Sd«   It 
may  be  said  that  Fitzherbert  was  possessed  of  an  editioo 
which  is  not  accessible  to  us :  that  is  possible,  but  we  have 
looked  into  the  Liber  Assizarum,  and  there  is  no  case  simi- 
lar to  this.     The  next  thing  to  which  I  have  to  advert,  de- 
stroys the  authority  of  the  case  in  Fitzherbert  altogether: 
it  is,  that  there  were  no  judges  Uving  in  the  S4th  year  of 
the  reign  oi  Edw,  3d,  who  answer  to  the  names  of  V^ 
and  Shard.     1  have  looked  into  Dugdale^s   Chroodo- 
gical  Table  of  the  Justices  of  this  C!ourt  (a),  and  the 
only  two  Judges  I  can  find,  who  would  answer  the  de- 

(a)  See  Dugdale's  Oriffincs  J  uri(liciHles>  46. 
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leription  of  Wifl.  and  Shard,  are  Richard  de  WiUoughby^       w^t 
md  «/bAn  de  Shardelowe,  the  one  of  whom  held  his  office 
intil  the  31  St  Edte.  3d,  and  the  other  until  the  14th,  so 
;Iiat  they  had  either  both  resigned,  or  were  dead,  by  the  34 
Edw.  3.  So  in  Dugdales  Chronica  Series^  I  find  that  there 
^as  a  Richard  de  Wylughby,  appointed  a  Judge  of  this 
[}ourt  in  4  Edw.  3,  and  John  de  Shardehw,  in  6Edtc,  3,  but 
;he  last  mention  of  them  is  in  16  Edw.  3d ;  they,  therefore, 
x>uld  not  hare  decided  the  case,  as  stated  by  Fitsherbert. 
[  also  find  that  there  was  a  Gertxmus  de  Wilfordf  who 
pras  Chief  Baron  of  the  Exchequer  in  the  24th  Edw,  8d ;  if 
lie  was,  he  never  could  have  sate  in  any  Court  of  We^imin- 
tier  HaU  with  John  De  Shardehw,  even  if  the  latter 
were  a  Judge  of  this  Court;  for  the  Exchequer  Cham- 
her,  in  which  the  Common  Pleas  and  Exchequer  Judges 
now  meet,  did  not  then  exist.     It  is  clear,  therefore,  that 
there  is  some  great  mistake  as  to  that  case.     It  was  a 
looee  note,  probably  the  decision  of  a  Judge  at  Niii  Prius. 
It  will  not  be  found  in  any  one  book  of  authority;  for  if  it 
had,  it  would  have  been    cited  in  Brooke^s  or  Rotters 
Abridgment,  or  in  Viner  or  Comym  (a) ;  but  it  is  m  none  of 
these,  and  is  only  to  be  found  in  Kiichin  on  Courts  {b), 
and  in  a  way  that  shews  it  was  greatly  mistaken  by  Fkx- 
herbert;  Kiichin  refers  to  him,  and  thought  it  was  not  an 
axithority,  and  he  stopped  short  at  the  point  at  which 
we  stop.     He  makes  the  tenants  in  common,  while  they 
continue  in  common,  pay  several  heriots,  but  he  goes  no 
fiirther.     His  words  are,  "if  my  tenant,  which  holds  of 
me  by  a  heriot,  aliens  parcel  of  his  land  to  another,  every 
one  of  them  shall  pay  a  heriot,  for  that,  that  it  is  entire  (c) :  '* 
there  the  passage  stops,  there  is  not  a  word  implying,  that 
if  they  are  again  united,  they  shall  pay  more  than  one  he- 
riot ;  and  he  refers  to  Fitzherbert  only,  and  not  to  the 

(a)  But  see  Com.  Dig.  tit.  Copyhold,  K.  19. 
(6)  1>68.  (r)  Bat  see  page  269. 
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Monday,  EvANS  U.  SwEET. 

July  5A. 

A  sheriff  may  '-  ^^^  ^^  ^^  action  of  trespass  for  an  assault  and  fidse 
put  in  b«a  be-    imprisonment.     The  declaration  contained  five  counts;  in 

fore  the  return  * 

of  the  writ;  and  thc  first  of  which  the  plaintiff  alleged,  that  the  defend- 
tion  of  trespass"  ^^^9  ^^  Sunday  the  9th  November,  1823,  in  concert  and 
^j^i"*f"**  •    contrivance  with  John  Wilson  and   Timothy  Young,  as- 

and  failae  impn-  "^  ^' 

sonmenti  the  saultcd  the  plaintiff,  and  imprisoned  him  for  the  space  of 
ther  A.  B.  and  ten  days.  The  second  count  stated^  that  the  defendant, 
uiUt  ttiTre-  "^  "^^^  concert  and  contrivance  with  these  two  persona,  as- 
SflT*  *H*^a  *h*'  ^'^^^^  ^^®  plaintiff  at  the  defendant's  dwelling  house,  corn- 
it  might  be  sup-  monly  called  a  lock-up-house,  and  there  imprisoned  him, 
SnUmony  of  ^^^  Vci^i  and  detained  him  there  without  any  reasonable  or 
!!ffi  '^^'tof'hom  P'^^*^^^^  cause  whatsoever,  for  ten  days.  The  third  count 
the  warrant  was  was  for  an  assault  and  imprisonment  of  the  plaintiff  bj 
who  stated  that  the  defendant  alone,  in  the  house  of  the  defendant  The 
baU^iiThisrc-  fourth  was  for  an  assault  and  imprisonment  by  the  defend- 
quest.  i^nt  generally ;  and  the  last  was  for  a  conunon  assault 

The  defendant  pleaded,^r«/,  not  guilty;  second^,  that 
on  the  Ist  September ,  1823,  one  James  Moodi/  Taylor, 
sued  a  writ  of  capias  ad  respondendum  out  of  this  Court 
against  thc  plaintiff,  directed  to  the  Sheriff  of  Middlesex^ 
returnable  on  the  morrow  of  All  Souls,  which  writ  was  in- 
dorsed for  bail  for  251.,  and  delivered  to  the  then  Sheriff  of 
Middlesex  to  be  executed ;  whereupon,  he,  on  the  Sd  Od(h 
ber,  1823,  made  his  warrant  in  writing,  sealed  with  the  seal 
of  his  office  of  sheriff,  and  directed  the  same  to  John  l^fir 

• 

son  in  the  declaration  mentioned,  who  then  and  until  the 
time  when,  &c.,  was  the  bailiff  of  the  sheriff,  and  com- 
manded him  to  take  the  plaintiff,  so  that  the  sheriff  migbt 
have  his  body  at  the  return  of  the  writ : — that  by  virtue 
of  the  warrant,  Wilson,  as  such  officer,  before  such  retum* 
viz.  on  the  6tli  October,  arrested  the  plaintiff  in  execution 
of  the  warrant,  who  thereupon  gave  bail  for  his  appearance, 
and  tojgether  with  one  Archibald  Mac  Donald,  executed  a 
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faiail-bond  in  the  sum  of  50/.,  conditioned  for  the  plaintiff's  .J^^ 
appearance  at  the  return  ef  the  writ;^hat  the  plaintiff  did 
not  appear :  and  that  thereupon,  on  the  6th  November ^ 
(being  the  first  day  of  MichaelmoM  Term),  the  sheriff  was 
ruled  to  return  the  writ  within  four  days  next  after  notice  of 
such  rule ;  that  before  and  at  the  time  of  the  return,  the 
said  Archibald  Mcu:  Dotutld  was  a  prisoner  in  the  King's 
Bench  Prison,  and  in  insolvent  circumstances ;  and  that, 
thereupon,  on  the  7th  November,  Timothy  Young,  and 
one  Joseph  Ricarby,  went  before  Mr.  Justice  Park,  at 
Chambers,  and  became  bail  for  the  plaintiff  in  the  ac- 
tion, and  entered  into  a  recognizance  to  the  said  James 
Moody  Taylor  accordingly.  That  Young,  on  the  9th  No^ 
vember,  as  bail  of  the  plaintiff,  apprehended  and  took 
him,  in  order  to  surrender  him  to  the  Fleet  Prison,  in 
discharge  of  himself  and  Ricarby  irom  their  recognisance ; 
and  that  he  brought  the  plaintiff  to  the  defendant's  house, 
in  order  to  keep  him  in  custody  there,  until  Young  should 
surrender  him  to  the  Fleet  Prison  in  discharge  of  his  bail: 
and  that,  upon  that  occasion,  Young,  as  such  bail,  and 
the  defendant  in  his  aid,  and  at  his  request,  in  order  to 
secure  the  plaintiff  and  prevent  his  escape  until  he  should 
be  surrendered,  seized,  and  took  the  body  of  the  plaintiff 
into  their  custody,  and  locked  him  up  and  imprisoned  him 
in  the  defendant's  house,  and  kept  and  detained  him  there 
nntil  the  next  day,  when  he  was  about  to  be  surrendered 
by  Young  to  the  Fleet  in  discharge  of  his  bail ;  and  that 
the  plaintiff,  being  unwilling,  at  that  time  to  be  removed 
to  that  prison,  voluntarily  consented  to  remain,  and  re- 
quested to  be  permitted  to  remain  in  the  custody  of  the 
defendant,  on  behalf  of  the  bail,  until  they  should  think 
proper  to  surrender  hhn  in  their  discharge ;  whereupon, 
liie  plaintiff  was  not  then  surrendered  to  the  Fleet  Prison, 
bot  the  defendant  continued  to  keep  him  in  custody,  as  h^ 
lawfully  might,  for  the  cause  aforesaid. 

There  were  five  other  pleas,  justifying  the  imprisonment 
VOL.  1X0  00 
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^^  in  nearly  similar  terms.  The  plaintiff  took  issue  on  the  plea 
of  not  guiltyi  and  replied  to  the  $ix  special  pleas,  that  air 
•  though  he  wi^s,  in  the  first  instance,  duly  arrested,  holden 
to  t>ail,  and  discharged  out  of  custody  as  in  those  pleas  al- 
leged, and  tliat  Yotmg  and  Bicarby  did  put  in  bail  to  the  ac- 
tion ;  yet  that  they  were  not,  nor  was  either  of  them  in  anj 
manner  whatever  lawfully  authorized  or  required  to  putm 
such  bail ;  and  that  such  bail  were  so  put  in  by  them  in  their 
own  wrong,  surreptitfouidy  and  fraudulently,  and  with  the 
intent  to  cause  the  plaintiff  to  be  so  unlawfully  arrested, 
imprisoned  and  detained,  as  in  the  declaraticm  stated;  and 
that  Yimng  apd  Ricarby  did  not  duly  become  bail  for  the 
plaintiff  as  in  the  pleas  mentioned. 

Rejoinder.  That  after  the  plaintiff  was  duly  arrested, 
holden  to  bail,  and  discharged  out  of  custody,  and  after 
the  1st  day  of  Michitehnas  Term  then  last  past,  to  wit,  on 
the  7th  November f  1823,  Young  and  Ricarby  did  become 
bail  to  the  action  at  th§  request  qf  ihe  Sheriff  of  MUdk- 
sex: — without  this,  that  they  were  not  lawfully  authorised 
or  required  to  put  in  such  bail,  and  that  such  bail  were  ao 
put  in  by  them  in  their  own  wrong,  surreptitiously  and  tmor 
dulently,  &c.  &c. 

Surrejoinder.  That  Young  and  Ricarby  did  not  be- 
come bail  to  the  action  at  the  request  of  the  sheriff,  nor 
were  they,  or  either  of  them,  lawfully  authorised  to  put  in 
such  bail,  but  that  such  bail  were  so  put  in  by  them  ia 
their  own  wrong,  surreptitiously  and  fraudulently!  and 
with  the  intent  to  cause  the  plaintiff  to  be  unlawAiIly  ar- 
rested and  detained,  and  that  they  did  not  become  bail  for 
the  plaintiff,  in  manner  and  form  as  in  the  pleas  iiieiitioiied. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  GMU- 
hall,  at  the  Sittings  in  the  last  Term,  l^ilson,  the  sheriff's 
oJBScer  was  called,  who  stated,  that  the  defendant  ww  the 
keeper  of  a  lock-up-house  in  Cursitor  Street,  Cksmeerg 
Lane,  and  that  he,  Wilson,  requested  Young  and  Biearbjf 
to  become  bail  for  the  plaintiff,  and  that  they  accordii^ 
did  so. — His  Lordship  being  of  opinion,  that  ti^e  i^uest 
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of  the  officer  was  equivalent  to  a  request  by  the  sheriff  \2S^ 
himself,  as  he  was  responsible  to  the  ktter»  and  as  the  war- 
rant was  directed  to  him,  he  accordingly  ordered  a  nonsuit. 
Leave,  however,  was  given  the  plaintiff  to  move  to  set  it 
aside,  and  that  a  new  trial  might  be  granted,  if  the  Coiurt 
diottld  be  of  opinion  that  the  re<j[uest  of  the  officer  was  not 
sufficient  to  prove  the  issue  raised  by  the  pleadings,  fix.  as 
to  whether  bail  were  put  in  at  the  request  of  the  sheriff. 

Mr.  Serjeant  CrosSf  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  on  the  grounds:— ;^r#/,  that  the  defend- 
ant's pleas  were  bad  in  law,  :t«  the  sheriff  himself  could  not 
have  put  in  bail  until  the  rule  to  return  the  writ  had  expired, 
which  would  not  be  until  the  10th  o(  November,  notwith- 
stending  which,  the  plaintiff  had  been  taken  into  custody  on 
the  9th,  the  bail  having  been  surreptitiously  put  in  on  the 
7th;  and  secondly,  that  Wilson,  the  sheriff's  officer,  had 
been  improperly  admitted  as  a  witness,  to  prove  that  bail 
were  put  in  at  the  request  of  the  sheriff.  No  request 
by  the  latter  was  in  fact  proved,  nor  did  it  appear  that 
the  officer  had  any  express  or  implied  authority  from  him 
to  make  such  a  request;  and  in  the  absence  of  sudi proof, 
it  cannot  be  inferred,  that  the  officer  was  so  connected 
with  the  sheriff,  as  to  enable  him,  as  a  mere  agent,  to  do 
an  act,  which  even  the  sheriff  himself  was  not  justified  by 
law  in  doing. 

Mr.  Serjeant  Pell,  and  Mr.  Serjeant  Wilde  now  shewed 
cause,  and  submitted  in  tiiejirst  place,  that  if  the  plaintiff 
attended  to  take  advantage  of  the  insufficiency  of  the  de- 
fiendant's  pleas,  he  should  either  have  demurred  to  them  in 
the  first  instance,  or  brought  a  writ  of  error.  The  only 
question  raised  by  the  whole  of  the  pleadings  was,  whe- 
Ifato  Yoymg  and  Ricarby  became  bail  at  the  request  of  the 
sheriff;  and  if  so,  the  request  by  his  officer  was  quite  suf- 
ficient to  support  the  issue.     Bail. are  not  put  in  at  the 
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2^^  personal  request  of  the  sheriffi  but  by  the  desire  of  thos^ 
who  represent  him;  and  if  the  cause  were  to  go  down  to 
be  re^triedy  no  other  evidence  as  to  the  request  could  be 
obtained  or  required.  Admissions  made  by  the  under-she- 
riff and  oJBScers  of  the  sheriff,  are  receivable  in  evidence  as 
against  him,  as  he  does  not  act  personally,  or  interfere  in 
cases  of  this  description,  but  leaves  it  to  his  officers,  whose 
acts  are  considered  as  his.  The  plaintiff  was  arrested  by 
the  officer  to  whom  the  warrant  was  directed,  and  he  alone 
was  responsible;  his  request,  therefore,  to  the  parties  to 
become  bail,  was  sufficient,  and  may  be  considered  (of 
that  particular  purpose  as  the  request  of  the  sheriff  himself. 

Mr.  Serjeant  Cross  in  support  of  the  rule,  insisted,  that 
the  substance  of  the  issue  on  which  the  parties  went  down 
to  trial  was,  whether  the  bail  had  been  surreptitiously  or 
illegally  put  in,  and  the  Court  had  previously  decided 
that  they  were,  in  the  case  of  Taylor  v.  Evans  (a),  whete 
the  present  plaintiff  was  ordered  to  be  discharged  out  of 
custody  as  to  Taylor*s  suit,  and  the  officer,  Wilson^  wholiad 
arrested  him,  and  caused  the  bail  to  be  put  in,  was  order- 
ed, together  with  Young  and  the  defendant,  who  were  both 
implicated  in  the  transaction,  to  pay  the  costs  of  the  ap- 
plication for  the  plaintiff's  discharge; — in  consequence  of 
which  he  commenced  the  present  action,  and  by  which  he 
sought  to  be  recompensed  for  his  unlawiul  detention  and 
imprisonment  in  the  defendant's  house.  The  defendant'i 
pleas,  according  to  that  decision,  were  clearly  bad  upon  the 
face  of  them,  as  the  bail  were  prematurely  put  in,  and  tbe 
plaintiff,  instead  of  demurring,  replied,  that  the  bail  were 
put  in  of  their  own  wrong,  surreptitiously  and  fraudulentlyt 
and  which  he  was  fully  warranted  in  doing  by  the  express 
authority  of  the  Court ;  and  although  the  defendant,  in  ius 
rejoinder,  stated  thatbail  were  put  in  at  the  request  of  tli6 

(a)  8  B.  Moore,  398.  S,  C.  1  Bing.  367. 
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efaeriffy  yet  he  trayersed  the  allegation  that  they  were  put  in  ^^^ 
surreptitiously  or  fraudulently.  Whether,  therefore,  they 
were  lawiiilly  put  in  or  not,  was  as  much  a  point  in  issue,  as 
Che  request  of  the  sheriff. — But,  in  point  of  fact,  no  such 
request  was  proved,  as  a  sheriff's  officer  cannot  be  consi- 
dered as  his  general  agent,  but  a  mere  deputy ;  and  a  sheriff 
is  only  liable  for  the  misconduct  of  his  officer,  when  charg- 
ed by  him  with  executing  the  law ;  and,  therefore,  when 
sued  for  such  misconduct,  he  must  be  connected  with  him 
in  the  affiur  in  question,  and  it  must  be  shewn  that  the  au- 
thority abused  had  been  duly  deputed  to  him.**  In  Drake  v. 
Sffkes,  Lord  Kenyan  said  (a),  **  The  under-sheriff  is  the 
general  deputy  of  the  high  sheriff  for  all  purposes ;  but 
that  is  not  the  case  with  a  bailiff."  And  Mr.  Justice  Law^ 
renee  said,  **  The  admission  of  the  under-sheriff  may  affect 
the  high  sheriff,  because  he  is  the  general  officer  of  the 
sheriff,  but  I  do  not  think  that  the  bailiff  is  his  general  of- 
ficer. The  bailiff  gives  a  bond  to  execute  such  warrants 
as  shall  be  directed  to  him ;  when  a  warrant  is  granted  to 
hinij  he  becomes  the  special  officer  of  the  sheriff;  and  I  have 
always  understood  it  to  be  necessary  to  produce  the  warrant, 
to  shew  that  relation  between  them."  Here,  however,  there 
does  not  appear  to  be  either  an  express  or  implied  autho- 
rity from  the  sheriff  to  Wilson  to  put  in  bail,  and  it  was 
therefore  done  by  his  wrongful  act;  and  although  he  might 
have  a  general  authority  to  act  under  the  warrant  by  ar- 
resting the  plaintiff,  yet  it  did  not  extend  to  this  particular 
purpose;  and  more  particularly  so,  as  the  time  for  putting 
in  bail  had  not  expired,  at  the  time  the  plaintiff  was  taken 
into  custody  to  surrender  in  their  discharge. 

Mr.  Justice  Park. — The  only  question  raised  by  the 
issue  in  thb  case  was  a  mere  question  of  fact,  ei».  whe- 
ther the  bail  had  been  put  in  at  the  request  of  the  sheriff. 
It  has  been  contended,  that  although  a  personal  request 

• 
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}^^.  by  the  sheriff  was  not  necessary,  still,  that  it  was  incum^ 
bent  on  his  officer  to  diew  that  a  special  authority  was 
given  him  to  act  as  he  did.  Ther^  can  be  no  doubt  but 
that  it  is  incumbent  on  the  mere  bailiff  of  a  sheriff,  to 
shew  that  he  acts  under  his  special  authority ;  and  the  only 
question  in  this  case  is,  whether  the  officer  had  an  autho- 
rity from  the  sheriff  to  put  in  bail  or  not;  and  if  so,  it  is 
immaterial  whether  they  were  legally  put  in.  It  appeared 
that  the  sheriff  had  properly  executed  his  warrant,  and  di- 
rected it  to  his  officer;  from  which  it  must  be  inferred,  thai 
he  commanded  him  to  do  all  that  was  necessary  under  it; 
and  if  so,  there  was  sufficient  evidence  to  connect  the  she- 
riff with  the  request;  and  as  the  officer  acted,  in  the  course 
of  his  duty  by  arresting  the  plaintiff,  it  must  be  conaidered, 
that  the  steps  he  afterwards  took,  were  for  the  benefit  of 
the  sheriff;  and,  consequently,  that  the  putting  in  bail  at 
his  desire,  must  be  considered  as  a  request  by  the  sheriff 
himself* 

Mr.  Justice  Burrougu. — The  writ  sued  out  by  Hifbr 
against  the  present  plaintiff,  required  the  sheriff  to  take  die 
latter,  and  have  his  body  before  us  before  the  retuni  of 
the  writ;  it  was,  therefore,  his  duty  to  have  done  so,  aai 
I  see  no  objection  to  his  putting  in  bail  before  the  time  for 
returning  the  writ  had  expired.  It  is  quite  dear,  that  tke 
plaintiff  could  not  be  discharged  until  bail  had  been  put  i% 
the  doing  of  which  is  the  act  of  the  sheriff.  It  is,  therefive 
immaterial,  whether  it  be  done  the  day  on  which  the  writ 
is  returnable,  or  the  day  before.  The  officer,  in  sw^  a 
case,  must  be  considered  as  acting  for  die  benefit  of  die 
sheriff,  and  in  the  regular  course  of  his  duty ;  and  here,  it 
appears  that  he  acted  under  the  warrant,  and  on  bdudf  of 
the  sheriff;  and  I  am  therefore  of  opinion,  that  the  hd  of 
the  request  by  the  latter  was  sufficiently  made  out. 

Lord  Chief  Justice  Best. — I  fully  agree  with  my  bro- 
ther Park  and  my  brother  Burrough;  the  only  question 
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raised  by  the  iMue  waii  whether  Yatmg  and  Riearby  be-  j^^ 
came  bail  at  the  request  of  the  sberifF.  If  the  plaintiff 
had  intended  to  raise  the  question  of  laW|  as  to  whether 
the  bail  had  been  properly  put  in  or  not,  he  should  have 
demurred  to  the  defendant's  pleas,  by  which  he  would 
have  brought  himself  within  the  decision  of  the  Court  in 
Taylor  v.  EvanM^  where  it  was  heldi  on  a  motion  for  the 
plaintiff's  discharge,  that  the  bail  had  been  improperly 
put  in.    This  rule,  therefore,  must  be 

Discharged. 


Aarons  9.  Williams,  Cann,  and  Searle.  T^cicby, 

J  his  was  an  action  brought  against  the  three  defend-  Where  om  of 
ants,  as  acceptors  of  a  bill  of  exchange  for  884/.  16#.  and  JJJ^^^fwnt- 
which  became  due  in  November.  1821.  'y»  •ppe««i  •«- 

psnitelyf  end  bj 

The  defendants,  WiUiamsdJiA  Searle ^  appeared  jointly,  adUferentattor- 
and  pleaded  a  judgment  recovered  in  the  Court  o(  King*i  j^dgmratforthe 
Bench.  The  defendant  Conn  appeared  separately,  and  by  a  ^^^  ^J^' 
different  attorney,  and  demurred  generally  to  the  declaration,  out  a  writ  of  er- 
The  plamtiff  having,  in  the  last  Term,  obtained  judgment  Illli'^S^Uff 
on  the  demurrer,  as  well  as  on  the  issue  of  nultiel  record,  ^JJ^J^jilJ^  JfT** 
he  caused  judgment  to  be  entered  up  against  all  three  of  tiM>«g*»  t*>j* 

was  an  a^koow* 

the  defendants;  whereon  Cann  sued  out  a  writ  of  error,  ledgmentbjone 
which  was  allowed,  and  notice  of  the  allowance  duly  served  f^ndlntM,  that 
on  the  plaintiff's  attorney.    The  defendant  Searle  after-  ^^^^J^ 
wards  acknowledged  that  the  writ  of  error  was  brought  tn  delaj. 
for  delay^  on  which  the  plaintiff's  attorney  sued  out  a  writ 
of  capias  ad  satisfaciendum  against  all  the  defendants. 

Mn  Seijt.  Bosanquet  on  a  former  day  in  this  Term,  ob- 
tained a  rule  niW,  that  this  writ  oi  capias  might  be  set 
aside,  or  execution  thereon  stayed,  pending  the  writ  of  er- 
ror; on  the  ground  that  there  was  no  admission  by  the  de- 
fendant Cann^  or  his  attorney,  that  it  was  sued  out  by 
him,  or  on  his  behalf,  ibr  the  mere  purpose  of  delay. 


v. 
Williams. 
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1824.  Mr.  Serjeant  Vaughan  now  shewed  cause,  and  r^ed 

Aaronb  on  the  case  of  EJUs  and  Another  v.  Sweet  and  Pronifis, 
which  was  decided  in  the  Court  of  Kings  Bench  in  the 
last  Term  (a),  where,  on  a  motion  to  set  aside  the  proceed- 
ings on  a  writ  of  execution,  on  the  ground  of  a  writ  of 
error  having  been  brought  and  allowed  at  the  instance  of 
one  of  the  plaintiffs,  and  the  other  admitted  that  it  was 
for  delay ;  the  Court  required  the  party  by  whom  the  wiit 
was  sued  out,  to  make  an  affidavit  that  there  was  real  error 
in  the  proceedings.  So  here,  as  the  defendant  Conn  has 
sued  out  the  writ  of  error  alone,  it  was  inciunbent  on  him 
to  make  such  an  affidavit ;  and  not  having  done  so,  the 
plaintiff  was  entitled  to  sue  out  execution  against  the 
three. 

Mr.  Serjeant  Bosanqueif  in  support  of  the  rule,  subimt- 
ted,  that  the  case  of  EUis  v.  Sweet  did  not  apply,  as  there 
the  application  for  the  writ  of  error  was  made  by  one  of 
two  co-plaintiffs,  who  proceeded  jointly  against  the  defi^- 
ants,  who  had  a  verdict  in  their  favour.  Here*  however, 
the  defendants  appeared  separately  and  by  different  atfeor- 
nies,  and  they  were  sued  jointly  by  the  act  of  the  phiDr 
tiffalone« 

Lord  Chief  Justice  Brst.  —  I  am  of  opinion,  that  the 
case  of  EUis  v.  Sweet f  to  which  we  have  been  referred, 
does' not  bear  on  the  present;  and  even  if  it  did,  I  doubt 
whether  we  should  act  on  it,  as  we  have  been  furnished 
with  no  accurate  report.  There,  however,  the  action  was 
brought  by  two  plaintiffs  jointly,  whilst  here,  it  was  com- 
menced by  one  only  against  three  defendants,  who  ap- 
peared separately,  and  by  different  attomies,  and  offered 
distinct  defences.  The  one  who  defended  alone  applied  for 
a  writ  of  error,  which  he  had  a  right  to  ex  debitojustitiat 

(a)  Not  yet  reported* 


^ 
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and  which  he  obtained  by  purchase ;  and  if  any  acknowledg-  .^^^ 
ment  had  been  made  by  him  or  his  attomey,  that  it  was 
brought  for  delay,  it  would  have  been  the  duty  of  the  Court 
.  to  have  interfered,  and  not  restrained  the  plaintiff  from  su- 
ing out  execution  on  the  judgment  which  he  had  obtained 
against  all  the  defendants.  But  a  declaration  that  a  writ  of 
error  is  sued  out  for  the  mere  purpose  of  delay,  must  be  con- 
fined either  to  the  party  making  it,  or  his  attorney,  or  ano- 
ther in  collusion  with  him : — and  here,  although  the  action 
was  commenced  against  the  three  defendants  jointly,  yet 
as  they  severed  in  their  defence,  the  acknowledgment  or 
admission  by  the  one,  will  not  authorize  the  plaintiff's  tak- 
ing out  execution  against  the  other. 

Mr.  Justice  Park.  —  I  beg  expressly  to  be  understood, 
that  I  do  not  wish  to  run  counter  to  the  rule  which  has 
been  lately  narrowed  and  laid  down  in  several  recent  de- 
cisions. A  writ  of  error  may  be  procured  as  a  matter  of 
xighty  and  must  be  allowed  as  of  course,  and  the  Court 
oaimot  interfere  unless  it  be  shewn  to  have  been  brought 
for  the  purpose  of  delay,  which  must  depend  on  the  ad- 
mission of  the  party  who  caused  it  to  be  sued  out,  or  a 
person  in  collusion  with  him.  The  case  of  Ellis  y.  Swed 
appears  to  me  to  be  inapplicable  to  the  present,  for  the 
reasons  stated  by  my  Lord  Chief  Justice :  and  speaking 
for  myself,  I  cannot  approve  of  the  practice  of  calling  on 
the  party  at  whose  instance  a  writ  of  error  is  sued  out, 
to  make  an  affidavit  that  there  is  real  error. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — I  perfectly  recollect  the  circum- 
stances of  the  case  of  Ellis  v.  Sweet.  The  plaintiff,  Ellis, 
was  an  attorney  in  Londonf  and  connected  with  the  other 
plaintiff  in  a  brewery  at  Plynu>uth{  Ellis  alone  conducted 
all  the  proceedings  in  the  cause,  his  co-plaintiff  having 
left  it  entirely  to  him ;  and  after  verdict  for  the  defendants. 
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he  caused  the  writ  of  error  to  l>e  smd  otit ;  on  whidi  the 
Court  required  hhn  to  make  an  aflBdavit  that  there  was 
real  error.  But  there  is  a  manifest  distinction  where  a 
plaintiff  or  defendant  sues  out  a  writ  of  error;  as,  m  die 
case  of  a  plaintiff,  where  the  defendant  has  tibtdned  a  fe^ 
diet,  it  must  be  jortntd /ocie  inferred  that  it  was  sued  oat 
for  delay.  This  case,  h^^evef,  is  clearly  distinguishable, 
as  the  defendants  not  biily  ajfpeared  separately,  aiid  by 
different  attoniies,  but  offereid  distinct  defences,  andi 
consequently  I  the  one  caught  not  to  be  affbcted  bytiie 
mere  declaration  of  the  other. — ^This  rule  therefore  miuit 
be  made 

Absolute. 


Wednesday, 
July  7th. 

An  acknowledg- 
ment within  six 
yearti  by  one  of 
two  jnakers  of  a 
joint  and  several 
promiuorynote, 
is  sufficient  to 
revive  the  debt 
agdnst  the 
other;  although 
he  had  made  no 
acknowledg- 
ment within 
that  period,  and 
had  signed  the 
note  as  a  sure- 
ty only. 


Peruam  v.  Raynall,  ForseYi  and  Milvebtoh. 

J.  HIS  was  an  action  of  assun^dt,  and  brought  -a^aiittt 
the  thrcQ  defendants,  as  the  make^  of  a  joSnt  and  tiMtA 
promissoiy  notCi  dated  the  98th  March ^  ISHipajftHe 
at  six  months  after  date,  tor  value  i^t^ived.  Pldi^» Jifi<> 
the  general  issue>  and  secondly,  the  statute  of  limitttioDa: 
on  which  issue  was  joined. 

At  the  triali  before  Mr.  Seijeant  Basanquifi,  at  the  htf 
assizes  for  the  county  of  Somerset,  it  appeared,  diat  Ae 
note  was  given  by  Rcftfnatt  and  Farsey,  for  arrears  of  rent 
due  firom  them  to  the  plaintiff;  that  they  signed  it>  biit  ditt 
it  was  not  read  over  to  them  before  they  did  So ;  and  dot 
Milverton  signed  it  as  a  surety  for  them. — But  it  being 
proved,  that  Forsay  had  msde  an  acknowledgment  of 
the  debt  due  to  the  plaintiff  within  six  years,  the  lean- 
ed Serjeant  was  of  opinion,  that  it  was  sufficient  to  bind 
the  two  others,  idthough  the  surety  himself  had  made 
no  such  acknowledgment ;  and  the  Jury  accordingly  found 
a  verdict  for  Ae  plaintiff.     Leave,  however,  was  reserv- 
ed to  the  defendants,  to  move  that  it  might  be  set  aside, 
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and  a  nonsuit  entered,  if  the  Court  should  be  of  opinion        Igg^ 
that  an  acknowledgment  of  a  joint  debt  within  six  ]reart| 
by  one  of  several  defendants,  was  not  suflScient  to  rerive 
it  against  the  others,  although  they  had  made  no  such  ao* 
koowledgment. 

Sir.  Serjeant  Pell,  having,  in  the  last  Term,  obtdned  a 
mfe  «Mf ,  and  relied  on  the  case  of  Aikitu  v.  Tredgold  (a), 
where  A»  and  J3.  made  a  joint  and  several  promissory  note, 
and  A.  died,  and  ten  years  afiter  his  death  B.  jiaid  interest 
upon  the  note;  in  an  action  brought  upon  it  against  the 
executors  of  A.,  it  was  held,  that  the  payment  of  the  in- 
tevest  by  B.  did  not  take  the  case  out  of  the  statute  so  as 
to  make  A.*s  executors  liable ;  and  although  in  fVhkeamb 
V*  Whiting  (i),  it  was  held,  that  the  acknowledgment  of 
one  of  several  drawers  of  a  joint  and  several  promissory 
Bote,  takes  it  out  of  the  statute  as  against  the  others,  and 
Blight  be  given  in  evidence  on  a  separate  action  against 
uof  qS  the  others ;  yet  the  authority  of  that  case  was 
doubted,  if  not  impugned^  in  Atiitu  v.  T^w^Uf.whmte 
Lord  Chief  Justice  Abbott  said,  ''  It  is  not  necessary  tb  say 
whether  that  case,  which  was  contrary  to  «  farmer  dedsioa 
in  VentrUf  would  be  sustained  if  reHxmsidered.  But  that 
he  was  warranted  in  saying,  by  what  Mi  from  Lord  JSflm- 
baromgh  in  Brandram  r.  Wharton  (c),  that  it  ought  not 
to  be  extended ;  and  tibat  the  inconvenience  and  hard- 
dnp  arising  from  such  a  liability  satisfied  him  that  it  ought 
not;"  and  Mr.  Justice  Batfley  observed  that  **White6mbv. 
WkUing  was  certainly  a  very  strong  case,  and  that  it  might 
be  questionable  whether  it  did  not  go  beyond  proper  legal 
limits.**  And  in  Booth  v.  Qmn  (^,  it  was  held,  that  in 
sn  action  against  other  partners,  on  a  bill  accepted  by 
me  in  the  name  of  the  firm,  the  admissions  in  his  answer, 

c)  2  Barn  &  Cres.  23.      (6)  2  Doug.  652.      (c)  1  Bam.  &  Aid.  463 

(d)  7  Price,  193. 
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filed  to  a  bill  in  equity  against  him,  was  not  admissible  in 
Perham       evidence  against  the  rest. — At  all  events,  as  the  acknow- 
Raynalu      ledgment  in  this  case  was  made  by  one  of  the  principali 
alone,  without  the  knowledge  or  assent  of  his  surety,  it  can- 
not be  coYisidered  as  binding  on  the  latter ;  and  more  parti- 
j^  cularly  so,  as  he  had  made  no  acknowledgment  whatever. 

Mr.  Serjeant  Wilder  on  a  former  day  in  this  Term,  shew* 
ed  cause,  and  submitted,  that  as  the  three  defendants  were 
makers  of  a  joint  and  several  promissory  note,  they  were 
all  liable  to  contribution,  and,  consequently,  that  an  ac- 
knowledgment by  the  one  was  binding  on  the  others.  The 
case  of  Atkiru  v.  Tredgold  is  altogether  distinguisbabk 
firom  the  present,  as  there  the  action  was  not  brought 
against  the  original  maker  of  the  note,  but  against  his  ex- 
ecutors ;  and  although  his  survivor  had  paid  interest  upon 
it  after  his  death,  yet  such  payment  could  only  operate  as 
an  admission  of  an  existing  debt,  due  firom  himself  akme; 
and  when  the  payment  of  interest  was  made,  the  joiot  lia- 
bility had  ceased  by  the  death  of  the  one,  and,  consequent- 
ly,  the  survivor  alone  became  the  only  person  liable,  h 
Jackson  v.  Fairhank  (a),  it  was  held,  that  the  payment  of 
dividends  under  a  commission  of  bankrupt  against  one  of 
two  makers  of  a  joint  and  several  note,  took  the  case  out 
of  the  statute  as  against  the  other ;  the  dividaid  havinig 
been  received  within  six  years  before  the  action  was  joom- 
menced : — and  although  iifjBranctram  v.  WhaHonifi)^  where 
one  of  two  joint  drawers  of  a  bill  of  exchange  became  bant 
rupt,  and  the  indorsees  proved  a  debt  under  his  conunb- 
sion  (beyond  the  amount  of  the  bill)  for  goods  sold,  &c# 
and  exhibited  the  bill  as  the  security  they  then  heU  for 
their  debt,  and  afterwards  received  a  dividend: — itwaa 
held,  in  an  action  by  the  indorsees  against  the  solvent  part* 
ner,  that  the  statute  was  a  good  defence,  although  the  diri- 


N 


(a)  2  H.  Bl.  340.  (6)  1  Bam.  &  Aid.  463. 
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lend  had  been  paid  by  the  assignees  of  the  bankrupt  part^  ^1824. 
aer  within  six  years : — yet  in  that  case,  there  was  no  ex- 
|»ress  admission  or  acknowledgment,  and  the  original  debt 
nras  for  goods  sold  and  deliveredi  and  for  which  the  bill  was 
{iyen  as  a  security :  and  whether  that  security  were  avail- 
ible  or  not,  still  the  debt  was  due  for  the  goods  on  which 
the  same  dividend  would  be  receivable ;  and  the  bill  was 
produced  among  other  securities,  subject  to  all  its  accom- 
panying invalidities,  and  therefore  could  furnish  no  suffi- 
cient evidence  of  an  acknowledgment,  so  as  to  revive  a  debt,, 
otherwise  extinguished  by  the  operation  of  the  statute. 
Independently  of  these  authorities,  it  is  a  general  princi- 
ple, that,  in  the  case  of  a  joint  contract,  an  admission  or  ac- 
knowledgment by  one  of  «everal  joint  contractors,  will  bind 
the  others.  So,  an  admission  by  one  partner  will  bind  all 
in  respect  of  their  joint  interest*  It  is  immaterial  to  consi- 
der, whether  the  defendant^  who  signed  the  note  as  a  surety, 
can  be  responsible^  as  an  admission  by  any  one  of  the  de- 
fendants is  binding  on  the  others. 

Mr.  Serjeant  Pell  in  support  of  the  rule,  insisted,  that 
at  the  note  was  payable  six  months  after  date,  and  one- 
of  the  defendants  was  a  surety  only,  the  plaintiff  should 
have  given  him  notice  of  non-payment  by  the  two  other 
defiendants,  after  the  expiration  of  that  period,  in  order  that 
he  might  take  proceedings  against  them,  or  endeavour  to 
obtain  the  relief  to  which  he  was  clearly  entitled.  Although 
the  case  of  Wkitcomb  v.  WhUing  may  be  considered  as  ap- 
plicable to,  and  even  governing  the  present,  yet  its  authority 
has  not  only  been  impugned  in  Atkins  v.  Tredgold,  but  it 
waain direct  opposition  to  the  case  oi Bland  v.  Hasehig  (a), 
where  it  was  held,  that  if  there  be  several  defendants,  and 
ihey  plead  the  statute  of  limitations,  the  proof  of  a  promise 
by  one  within  six  years,  is  not  sufficient  to  charge  him,  on 

(a)  2  Vent.  151. 
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iaS4b  the  ground  that  the  action  is  joint,  and>  conaequentlyy  that 
his  acknowledgment  did  not  prevent  die  operation  of  tlie 
statute  in  favour  of  the  others.  At  all  events,  thb  ease  k 
distinguishable  from  WUicamb  v*  WUimgf  as  one  of  die 
defendants  stood  in  a  different  situation  from  the  two  otben, 
he  being  a  surety  only;  and  itwas  fiiirfbrhimto  presmne, 
without  notice  from  the  plaintiff,  that  the  debt  had  bees 
satisfied,  or  the  note  paid  at  the  end  of  the  six  nontlia,' 
at  all  events,  he  could  only  be  liable  for  the  space  of  sii 
years  after  it  became  due;  and  the  admission  of  the  debt 
by  oi|e  of  his  principals  afterwards,  cannot  have  the  efiect 
of  rendering  him  liable  to  the  plaintiff  on  the  mrtew 

»■ 
Lord  Chief  Justice  Best  now  delivered  die  judgoMnt 
of  the  Court,  as  follows :  *'  This  was  an  action  farai^fat 
against  three  defendants^  as  the  makers  of  a  joint  and  wt' 
veral  promissory  note  dated  in  March,  1814,  payable  at  n 
months  after  date : — and  the  question  for  our  considentioa 
is,  whether,  when  three  defendants  are  sued  jointly,  and 
plead  the  statute  of  limitations,,  and  the  debt,  due  fiom 
them  is  more  tha»  of  ai^  years  standing,  a  promise  by  iMK 
will  prevent  the  operation  of  the  statute  ?  We  are  of  opio* 
ion  that  it  willy  and  as  the  question  is  one  of  connderabis 
ijnpoirtances  it  is  necessary  to  state  the  reasons  by  vdoflk 
we  have  hem  induced  to  coixie  to  this  conclusion.  Ebob 
certain  expressions  which  have  lately  faUeafrom  somaof 
the  Judges  of  the  Court  of  King^s  Bench,  doubts  seem  to 
have  been  thrown,  on  the  authority  of  the  case  of  WiSlf 
comb  V.  fFhiting.  The  words  of  the  statute  (a),  an  cfr 
tiremely  strongs  and  by  which  it  is  enacted  ihf^  ^^alladioBi 
of  trespass,  detinue  ^c  &;c.  shall  be  commenced  andso^ 
within  the  time  and  limitation  thereafter  exproisedf  and 
not  after,  that  is  to  say,  the  said  actions  for  tuespass^  debCi 

(a)  2\  Jac.  1,  c.  16,  s.  3. 
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ii$tinue,  &c«  within  six  yean  next  after  the  cause  of  such       v^^^ 
idion  or  auit,  and  not  after^    Looking  at  these  words,  it 
milf^t  be  supposed^  that  after  the  expiration  of  that  pe- 
riod, no  remedy  could  be  had ;  but  that  construction  can« 
not  now  be  put  on  the  statute ;  because,  if  it  were,  although 
a  p«rty  might  have  paid  interest  on  a  bill,  note,  or  other 
security,  for  six  years,  he  might  turn  round  and  say,  that 
b^  was  not  bound  to  pay  the  principal;  the  cause  of  action 
hlkTiDg  been  complete  at  the  time  the  instrument  was  made. 
'BiatmHeyUnyr.lIasiingsifi)^  which  was  decided  in  the 
lOdi  year  of  Wm.  the  Sd^  a  point  waa  referred  to  the  twelve 
Judges,  whether  a  conditional  promise,  made  upon  the  denial 
of  a  debt  demanded,  should  revive  the  debt,  so  as  to  bring 
it  out  of  the  statute :  and  they  all  resolved,  that  it  would, 
and  that  a  bare  acknowledgment  of  the  debt  within  six  years 
of  the  action,  wa&auffiiQJent  to.revive  it,^iind  prevent  the  ope- 
ralion<^thestatute,althoughnonewproi]liisewasiiiade.  The 
inrinciple  of  that  resolution  is,  that  the  statute  ought  only 
tf9^>^ate  in  cases  where  there  has  been  no  claim  byaplain- 
tiflg  and  a  total  absence  of  any  acknowledgment  by  a  de- 
fendant within  six  years,  iGrom  which  it  may  be  inferred  or 
psesumed  either  that  the  cause  of  action  never  existed,  or 
that  if  it  did,  it  had  been  satisfied;  but  there  are  several 
CMea  where  a  claim  has  not  been  made  within  six  years. 
And  althoi^h  it  may  be  fair  to  presume,  either  that  the 
oapse  of  action  never  existed,  or  that  the  debt  has  been 
paidj  yet  such  a  presumption  may  be  rebutted,  and  is  so 
by  a  subsequent  parol  acknowledgment.    Here  it  is  quite 
^^fiKT,  firom  the  pcoduction  of  the  note  on  which  the  ac- 
ijon.  is. founded,  that  a  debt  once  existed,  and  was  due 
fi;OQi  the  defendants  to  the  plaintiff;  that,  therefore,  re- 
buts the  presumption,  that  he  had  no  cause  of  action 
ai^ainst  them;  and  it  has  been  held  frcnn  the  case  of  Hey- 
Urn  V.  Hastings  to  the  present  time,  that  if  a  person  has  a 

(a)  Csrth.  471. 
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-1^^-       cause  of  action  against  another,  who  acknowledges  di^ 
Peruam       debt  after  the  expiration  of  six  years,  such  acknowledge 
rayhall.      ment  is  evidence  of  a  new  promise,  although  no  actual 
promise  was  made  so  as  to  revive  the  old  debt,  and  by 
which  acknowledgment,  a  plaintiff  is  placed  in  the  same 
situation  as  he  was  before  the  expiration  of  the  six  yean. 
It  has  been  said,  however,  that  there  is  a  wide  diffeienoei 
where  there  are  several  defendants,  and  one  of  them  only 
makes  the  acknowledgment;   but  in  common  sense,  thoe 
is  no  groimd  for  such  a  distinction,  as,  if  the  acknowledg* 
ment  of  one  will  rebut  the  presumption  that  the  debt  has 
been  satbfied  where  one  only  is  sued,  so  will  the  acknow- 
ledgment of  one,  where  two  or  more  are  sued  jointly  for  a 
joint  debt;  for  the  party  who  makes  the  acknowledgment* 
cannot  deny  the  existence  of  the  debt.     On  principki 
therefore,  as  well  as  according  to  common  sense  and  jna- 
tice,  an  acknowledgment  by  one  of  several  joint  debtoiSi 
is  sufficient  to  revive  the  debt  against  the  others;  and  if 
we  were  to  decide  otherwise,  it  would  be  not  only  mis- 
chievous, but  tend  to  create  an  anomaly  in  the  bw;  be- 
cause, in  almost  every  other  case,  a  prombe  by  one  of  se- 
veral who  are  jointly  interested,  is  binding  on  the  otiben* 
This  appears  from  Vicary*s  case  (a),  where,  in  an  actioD 
of  covenant  against  two,  the  affidavit  of  one  was  ginn 
in  evidence  as  an  acknowledgment  of  both,  because  die 
acknowledgment  of  one,  where  they  had  a  joint  iIlfte^ 
est,  was  to  be  looked  upon  as  a  truth  relating  to  both:'— 
and  Lord  Ettenborough  has  extended  that  principle  to 
cases  of  trespass ;   for,  in  the  case  of  I%e  King  v.  7k 
Inhabitants  of  Hardwickj  he  said  (A),  '' Evidence  of  an 
admission  made  by  one  of  several  defendants  in  trespasSy 
will  not,  it  is  true,  establish  the  others  to  be  co-trespaas* 
ers ;  but  if  they  be  established  to  be  co-trespassers  by 
other  competent  evidence,  the  declaration  of  the  one,  aato 

(a)  Gilbert  on  Evidenoet  4th  edit.  56.  (ft)  1 1  East,  585. 
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he  motiTes  and  circumstances  of  the  trespassi  will  be  evi-       s^S^ 
lence  against  all  who  are  proved  to  have  combined  toge- 
her  for  the  common  object.'*    And  Mr.  Justice  Le  Blanc 
extended  it  still  further,  and  applied  it  to  declarations  by  the 
nhabitants  of  a  parish  in  a  settlement  case;  and  the  legisla- 
nre  afterwards  acted  upon  his  opinion.   The  same  doctrine 
las  been  extended  to  criminal  cases,  for  instance,  in  a  con- 
ipiracy,  which  may  be  proved  by  the  declarations  of  one 
yf  the  co-conspirators.    So,  in  the  case  of  high  treason,  the 
icknowledgments  of  one  party  are  receivable  in  evidence 
igaiDJit  the  others.  There  is  nothing  to  distinguish  cases  un- 
lerthe  statute  of  limitations  from  others;  and  the  point  which 
is  now  before  us,  has  been  expressly  decided  in   Whit" 
comb  V.  Whiting  (a),  where  it  was  held,  that  the  acknow- 
ledgment of  one  out  of  several  makers  of  a  joint  and  several 
promissory  note,  took  it  out  of  the  statute  as  against  the 
others.     There,  the  declaration  was  in  the  common  form 
on  a  promissory  note    executed  by  the  defendant,  who 
pleaded  the  general  issue,  and  non  assumpsit  itrfra  sex  an- 
nas; to  which  the  plaintiff  replied ,  assumpsit  infra  sex  annos  ; 
Hid  at  the  trial,  before  Mr.  Baron  Hotham^  the  plaintiff 
produced  a  joint  and  several  note  executed  by  the  defend- 
ant, and  three  others,  and  having  proved  payment  by  on'e 
of  the  others,  of  interest  on  the  note,  and  part  of  the  prin- 
dpal,  within  six  years,  that  learned  Judge  was  of  opinion, 
that  it  was  sufficient  to  take  the  case  out  of  the  statute  as 
against  the  defendant;  and  a  verdict  was  found  for  the 
pUdntiff;  and  on  an  application  for  anew  trial.  Lord  Mans- 
field  said,  "  The  question,  here,  is  only,  whether  the  action 
is  barred  by  the  statute  of  limitations?    When  cases  of 
firaud  appear,  they  will  be  determined  on  their  own  cir- 
cumstances.    Payment  by  one,  is  payment  for  all ;  the  one 
acting  virtually,  as  agent  for  the  rest ;  and  in  the  same  man- 
ner, an  admission  by  one  is  an  admission  by  all ;  and  the 

(a)  2  Doug.  651. 
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2^^       law  raises  the  promite  to  pay,  when  the  debt  is 

to  be  dae.*"    And  to  this,  Mr.  Justice  WiUes,  Mr%  Justice 
Aihhurgtf  and  Mr.  Justice  Butter  assented.    It  has  been 
supposed,  however,  tiiat  this  case  is  not  law,  but  we  shoolcl 
be  slow  to  decide  that  any  thing  whidi  fell  firom  Lortft 
Afaitf^/tfwasnotso;  as  he  not  only  possessed  a  most  pn^ 
found  and  extensiy e  legal  knowledge,  but  was  wdl  acquaint- 
ed with  human  naturein  aU  its  branches,  widiout  whidi  qui* 
lification,  no  person  can  be  considered  a  perfect  lawyer. 
It  has  been  Airther  said,  that  the  case  of  WhUeomb  f» 
Whiting  is  not  only  inconsistent  with,  but  dkectly  contnuy 
to  that  of  Bhmd  ▼•  Hmsehig;  but  that  case  ought  not  (a 
have  great  w^ht,  as  one  of  the  Judges  differed  from  the 
three  others ;  and  other  circumstances  shew  it  to  be  a  cue 
of  no  authority  whatever.     It  was  an  action  of  tutrnHptH 
against  four,  who  pleaded  nan  tuiumptemnt  vi^a  $examn^ 
and  the  verdict  was,  that  one  of  the  defendants  did  asmie 
within  six  years,  and  that  the  others  did  not,  and  it  wts 
held  by  Chief  Justice  BMexfen,  Mr.  Justice  PmoM^vA 
Mr.  Justice  Rokebff,  against  Mr.  Justice  Ventrig^  thtttbe 
plaintiffcould  not  have  judgment  against  that  deAndiKt 
who  was  found  to  have  promised.    It  is  well  obserred  of 
that  case  by  Lord  Glenbervie^  (who  may  now  be  comi- 
dered  as  an  authority),  in  a  note  to  his  report  of  Whit- 
comb  V.  WhUing  (a),  ''  that  it  may  be  explained  on  the 
mann^  of  the  finding;  for  as  the  plea  "Wins  joint,  and  Att 
replication  must  have  aUeged  a  joint  undertaking,  the  vw- 
diet  did  not  find  what  the  plaintiff  had  bound  hinudf  to 
prove.    But  that,  according  to  the  princij^  of  Whitemi 
V.  Whiting f  the  Jury  ought  to  have  considered  the  pro- 
imse  of  one  as  the  promise  of  all;  and,  tiierefore,  shoaU 
have  found  a  general  verdict  against  aU.*"     Besides,  ia 
Biand  v.  Hasehig,  Chief  Justice  PoUexfen  seemed  to  be 
of  opinion,  that  if  the  promise  were  renewed  within  ^ 

(a)  2  Doug.  653,  n.  1. 


IN  THE  FIFTH  YEAR  OF  OlO.  IV.  575 

six  y^iars,  yet,  if  not  upon  a  new  consideration^  it  diould       Jf^ 
not  bind ;  and  if  there  were  a  new  consideration,  the  action 
would  He  against  him  that  promised  alone.     To  which  the 
reporter  adds,  ^*Sed  qtutre,  for  the  common  practice  is  upon 
a  plea  of  the  statute  of  limitations,  to  prore  only  a  renew- 
iDg  the  promise  without  any  further  consideration;  but 
a  bate  owning  the  debt  is  not  takan  to  be  sufficient." 
That  cannot  be  now  considered  as  law,  as  a  bare  acknow- 
ledgment that  a  debt  is  due,  is  sufficient  to  take  the  case 
out  of  the  statute.     With  respect  to  the  consideration  for 
a  promise,  it  is  entirely  out  of  the  question ;  as,  if  a  person 
owes  money  to  another,  he  is  under  a  moral  obligation  to 
pay  it,  and  a  mere  moral  duty  is  a  sufficient  consideration 
for  a  promise.     The  decision,  therefore,  as  well  as  the 
dimbt  expressed  by  Ventru  in  Blamd  v.  Htuetrig,    are 
erroneous,  except  that  the  verdict  found  by  the  Jury 
precluded  any  other  judgment  from  being  entered  up.    In 
Roaih  V.  Quin  several  points  were  decided,  and  although 
ii  is  there  stated  (a),  that  the  Court  said,  that  **  it  was  a 
rale  in  EUjuity  not  to  receive  the  answer  of  one  party  against 
another ; "  yet  no  ground  was  assigned  for  this  position ;  but 
tke  obvious  reason  is,  that  the  evidence  proposed  was 
re9  inter  aUos  gesta;  and  if  so,  the  decision  was  clearly 
tight.     It  is  true,  that  in  Atkins  v.  Tredgold,  Lord  Chief 
Justice  Abbott  and  Mr.  Justice  Bayletfj  expressed  doubts 
whether  the  case  of  Whitcomb  v.  Whiting  could  be  sustain- 
ed to  its  full  extent;  but  these  expressions  must  be  consi* 
dered  as  mere  dicta;  and  Mr.  Justice  Holroyd  and  myself 
were  of  opinion,  that  the  two  cases  were  distinguishable, 
and  that  the  decision  in  Whitcombr.  Whiting  had  gone  far 
enough,  and  ought  not  to  be  extended.   But  the  case  of  At* 
kins  V.  Tredgold  came  before  the  Court  under  particular  cir- 
emnstances; — ^it  was  an  AC^on' of  asmmpait  upon  three  pro- 
ausaory  notes  made  by  John  Tredgold^  deceased,  jointly  and 

• 

(a)  7  Price,  198. 
pp2 


576 


CASES  IN  TRINITY  TERM, 

-i^^-       severally  with  Robert  Tredgold,  and  payable  on  demand 
Perham       to  John  Atkins f  deceased ;  and  the  action  was  brought 
Ratnall.      against  the  executors  of  John  TredgoU.   It  also  appeared, 
that  the  money  for  which  the  notes  were  given  as  securi- 
tiesy  was  lent  by  Atkins  to  Robert  Tredgold,  the  son  of 
John,  and  that  the  latter  only  became  a  party  to  them  as 
a  surety;  that,  on  his  decease,  he  appointed  his  son  Robert 
one  of  his  executors,  who  continued  to  pay  interest  on  the 
notes  ten  years  after  the  death;  and  it  was  left  to  the  Jury 
to  say,  whether  the  payments  of  interest  were  made  by  him 
in  his  character  of  executor,  or  on  his  own  account  as  the 
joint  maker  of  the  notes ;  and  they  found  that  the  interest 
was  paid  by  him  in  his  latter  character,  and  not  in  that  of 
an  executor;  and  all  that  the  Court  decided  was,  that  the 
payment  of  interest  by  the  son  did  not  take  the  case  oat 
of  the  statute,  so  as  to  make  his  father's  executors  liable; 
but  it  is  material  to  observe  how  Lord  Chief  Justice  Ab- 
bott  considered  the  case  at  the  trial:   he  told  the  Jury  (a)} 
''  that  as  to  the  question  whether  there  was  any  promise 
by  the  executors  within  the  six  years,  if  they  thought 
that  the  payments  made  hy  Robert  TredgoU -wett  made 
by  him  in  his  character  of  executor,  they  should  find  bt 
the  plaintiff;  if,  however,  they  thought  the  payments  weie 
made  by  him,  on  his  own  accoimt,  as  the  joint  maker  of 
the  notes,  then  they  were  to  find  for  the  defendants." 
His  Lordship  therefore,  at  that  time,  thought  the  case  of 
Whiicomb  v.  Whiting  to  be  good  law,  as  he  charged  the 
Jury  conformably  with  it ;  and  that  decision  has  beensinoe 
frequently  acted  upon,  and  recognised  as  law  to  the  pre- 
sent day,  with  the  exception  only  of  the  expressions  which 
fell  from  the  two  Judges  of  the  Court  of  King's  Bench,  in 
Atkins  V.  TredgoU, 

In  Perry  v.  Jackson^  Lord  Kenyon  said  (4),    "  It  i« 
admitted,  that  one  partner  may  do  several  acts  to  bind 

(a)  2  Bam.  &  Cress.  25.  {h)  4  Term  Rep.  519. 
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the  interest  of  all ;  he  may  release  as  well  as  create  a  debt ; 
he  may  also,  by  his  acknowledgment,  take  a  case  out  of 
the  statute  of  limitations.**    That  is  an  express  confirma- 
tion of  the  doctrine  laid  down  in  Whitccmb  v.  Whiting, 
and  in  Jackson  v.  Fairbanks  where  one  of  two  makers  of 
a  joint  and  several  promissory  note  became  bankrupt,  and 
the  payee  received  several  dividends  under  the  commission 
on  account  of  the  note,  and  an  action  having  been  brought 
within  six  years  after  the  receipt  of  the  last  dividend 
against  the  other  maker,  for  the  remainder  of  the  money 
due  on  the  note ;  it  was  held,  that  the  payment  of  the  di- 
vidends was  such  an  acknowledgment  of  the  debt,  as  took 
the  case  out  of  the  statute.     That,  therefore,  went  much 
further  than  Whitcomb  v.  Whiting,  as  the  Court  deter- 
mined that  the  payment  of  a  dividend  by  the  (assignees, 
took  the  case  out  of  the  statute;  and  that  decision  came 
under  the  consideration  of  the  Court  of  King*s  Bench  in 
JBrandram  v.  Wharton,  and  although  Lord  EUenborough, 
at  the  trial,  considered  the  question  doubtful  as  to  whe- 
ther the  payment  of  a  dividend  by  the  assignees  of  a  bank- 
rupt was  a  virtual  acknowledgment  by  one  of  two  debtors 
jointly  liable,  yet  his  Lordship,  in  treating  of  Whitcomb  v. 
Whiting,  said  (a), ''  by  that  decision,  where  there  was  an  ex- 
press  acknowledgment  by  the  actual  payment  of  a  part  of 
the  debt  by  one  of  the  parties  liable,  I  am  bound."     He, 
therefore,  not  only  recognised,  but  admitted  the  authority 
of  that  case;   and   Mr.   Justice  Bay  ley  observed,  that 
Whitcomb y.  Whiting,  and  Woody. Braddick{b),  furnished 
a  very  different  principle  from  the  case  of  Brandram  v. 
Wharton;  but  he  did  not  express  any  disapprobation  as 
to  the  authority  of  either  of  them.     It  therefore  seems, 
that  the  principle  laid  down  in  Whitcomb  v.  Whiting,  ap- 
plies to  all  instances  of  admissions  made  by  one  of  se- 
veral persons  jointly  concerned,  or  who  has  a  joint  in- 

(«)  1  Barn.  &  Aid.  467.  (*)  1  Tauut.  104. 
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,j8g^^       terest;  and  we  should  create  an  anomaly  in  the  law  1^ 
Peruam       departing  from  it.     And  as  the  authority  or  principle  of 
Raynall.      ^^^  <^^^  ^^  never  been  impugned  by  subsequent  ded- 
sionsy  but  confirmed  rather  than  shaken,  we  are  of  opin- 
ion that  this  rule  must  be 

Discharged. 


END  OF  TRINITY  TERM. 
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Richardson  v.  Mellisit.  ^^v.  etK .' 

JIIr.  Serjeant  Vaugban  opposed  the  justification  of  ibe     WhtnbaUin 
bail  in  error  in  this  cause,  on  the  ground  of  the  insufSci*  guUrly  put  is, 
ency  of  the  notice  of  justification  to  the  plaintiff's  attor-  S^l^SMbf Um 

ney,  which  was  as  follows :  '  noUce,  and  wen 

^^  docrlbed  M  thfi 

bafl  "already 

Richardson  y.  MeUish  (a).  put  in,"  So  the 

"  Take  notice,  that  the  bail  already  put  in  upon  the  writ  ^JSra^--HSd " 
of  error  brought  in  this  cause,  and  of  whom  you  have  had  rofflcJent,  al- 

°  *  ^     ^  thons^  It  was 

notice,  will,  on  &c.  next,  justify  themselves  in  this  Court  as  oi^ected,  that 
good  and  sufficient  bail  for  the  defendant."  additiootthoidd 

have  been  in- 

He  relied   on  the  case  of  Taylor  v.  Hallihtrtom  (&),  notice  of  Juftia* 
where  it  was  held,  that  the  ehristian  names  of  bail  must  2^^^^|[|^ 

of  their  being 
put  ha, 
(c)    After  a  writ  of  error  is      ried  over,  and  filed  in  the  King"» 

hfouglit  and  allowed,  the  naroes  B^ck,  or  £x9h€qp€r  Chmnhn: 

of  the  plaintiff  and  defendant  in  when  the  names  of  the  parties  are 

the  original  action  are  continued  reversed,  and  they  are  called  C. 

in  the  notices  of  bail,  &c.  until  D.  r.  A.  B.  in  error, 

the  transcript  of  the  record  is  car-  {h)  1  Chit.  Rep.  351,  fi.  4M,  %, 
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I824u 


fllCHARDSON 

V. 

Mellish. 


be  inserted  in  the  notice  of  justificationj  as  well  as  in  the 
notice  of  their  being  put  in. 

Mr.  Secondary  Griffith  referred  to  the  case  of  England 
V.  Kerwan{a)^  where  it  was  held  that  when  bail  are  regu- 
larly put  in  and  excepted  to^  the  defendant  need  not  de- 
scribe them  In  his  notice  of  justification: — and  he  stated, 
that  the  decision  in  that  case  had  been  since  invariably 
adhered  to. 

The  bail  we!re  accordingly  permitted  to  justify  (&). 

(a)  1  Bos.  &  Pul.  335. 
'h)  And  see  Bigg  y.Dick,  1  Taunt.  17.  Piersan  v.  WiUinunt,  Id.  IS,*. 


Wednesdiw, 
Nov.  lOth. 


Where,  in  a  re- 
coYcry,  the  you- 
cbee,  (theaon  of 
a  Peer),  was  de- 
scribed bi  the 
dedhnut  as  a 
cominoner,  but 
signed  the 
acknowledg- 
ment as  a  Peer, 
the  Court  refus- 
ed to  dlow  the 
tenant's  appear- 
ance to  be  re- 
corded, 01  the 
recoyery  to  pass, 
until  are-ac- 
knowledgment 
had  been  taken 
conformably  to 
the  dedhms. 


Tatton,  Demandant;  Milne^  Tenant;  Lord  Grey, 

Vouchee. 

JMr.  Serjeant  Cross  moved  that  the  tenant's  appearance 
might  be  recorded,  or  the  recovery  amended,  or  permitted 
to  pass ;  the  vouchee  having  been  described  in  the  dedimi 
as  George  Harry  Grey,  Esq.  (commonly  called  Lord 
Grey),  but  signed  the  acknowledgment  by  the  name  of 
"  Grey"  only.  The  learned  Serjeant  produced  an  affida- 
vit by  the  commissioner  before  whom  the  acknowledgmeot 
was  taken,  which  stated,  that  the  party  signing  himself 
Grey,  was  the  same  person  as  described  in  the  ded&mus  u 

s 

George  Harry  Grey,  Esq.,  as  he  saw  him  sign  his  name 
to  the  acknowledgment  which  was  immediately  annexed 
to  the  deditnus*  The  learned  Serjeant  submitted  that  the 
affidavit  of  the  commissioner  being  filed  of  record,  was  of 
itself  sufficient  to  prove  the  identity  of  the  vouchee.:  and 
there  is  no  particular  or  prescribed  mode  by  which  a  party 
is  bound  to  sign  his  name.  In  many  instances,  a  mere  maii 
is  sufficient,  and  here,  the  initials  of  the  christian  name, 
preceding  the  surname  of  the  vouchee,  would  have  sufficed. 
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Bat,  by  the  Court. — ^The  difficulty  that  presents  itself 
to  us  is^  that  as  the  vouchee  is  described  in  the  dedimuM 
as  a  commoner,  and  has  signed  the  acknowledgment  as  a 
peer,  it  may  be  objected  hereafter,  that  the  dedimus  did 
not  authorise  the  acknowledgment,  and  that  the  descrip- 
tion of  the  party  should  be  the  sune  in  both.  There  will 
be  no  difficulty  in  obtaining  a  re-acknowledgment,  which 
seems  to  us  to  be  necessary,  as  there  appears  to  be  an 
evident  misdescription  on  the  face  of  the  proceedingSi 
which  cannot  be  cured  by  the  affidavit  of  the  commissioner. 
And  although  it  is  stated  in  the  dedimus^  that  the  vouchee 
was  commonly  called  Lord  Grey,  still  that  was  a  mere  title 
by  courtesy ;  and  it  is  most  material,  that  in  instruments  of 
this  description,  the  greatest  caution  should  be  used ;  and 
as  captious  objections  are  frequently  made,  the  parties 
should  be  fully  and  correctly  described. — But  it  appearing 
that  the  vouchee  was  now  abroad,  the  Court  allowed  the 
tenant's  appearance  to  be  recorded,  and  the  recovery  to 
pass,  on  the  learned  Serjeant's  keeping  the  documents  in 
his  custody  until  the  return  of  the  vouchee  to  this  country, 
when  he  was  to  make  a  re-acknowledgment  consistently 
with  the  dedimus. 


Tattoh, 

Demandant ; 

Okbt, 

Voudwc 


Proctor,  Widow,  r.  Simmons. 

J.  HIS  was  an  action  of  trespass  for  an  assault,  to  which 
the  defendant  pleaded,  Jirsi,  not  guilty;  and  secondly f 
son  assault  demesne;  on  which  issue  was  joined. 

At  the  trial,  before  Mr.  Baron  Graham,  at  the  last  As- 
sizes at  Guildford,  the  plaintiff  called  two  of  her  children 
and  her  sister,  as  witnesses,  to  prove  that  the  defendant 
had  been  guilty  of  an  outrageous  assault,  in  order  to  entitle 
her  to  large  damages ;  the  Jury,  however,  found  a  verdict 
for  her,  damages,  one  shilling  only. 


WednesiuM, 
Nov.  lodL 

An  affidaTit  by 
the  defendant, 
that  the  plain- 
tiff's witneiMf 
ha4  been  guilty 
of  perjury,  is  no 
ground  for  a 
new  trial  in  an 
action  for  an  as- 
sault. 


Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
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this  verdict  might  be  set  aside>  and  a  new  trial  granted, 
on  affidavits  which  stated,  that  two  of  these  witnesses  had 
been  guilty  of  gross  perjury  at  the  trial;  as  the  plainUff*8 
sister*  and  one  of  her  children  had  sworn,  that  they  were 
in  a  room  adjoining  to  that  in  which  the  assault  was  stated 
to  have  taken  place,  at  the  time  it  was  committed;  and  it 
was  now  sworn  most  positively,  that  neither  of  them  were 
there  at  that  time.  The  learned  Serjeant  submitted,  thit, 
as  the  plaintiff  had  obtained  a  verdict  by  the  perjury  of 
these  two  witnesses,  it  operated  as  a  surprise  on  the  defen- 
dant ;  and  as  he  could  not  be  prepared  to  rebut  their  te^ti* 
mony  at  the  time,  he  was  entitled  to  a  new  trial. 


But  the  Court  were  of  opinion,  that  as  the  defendant 
had  not  sworn  that  he  had  been  taken  by  surprise  at  the 
trial,  there  was  no  ground  for  the  application;  and  thfit 
it  would  be  a  dangerous  precedent  to  grant  a  new  trial  on 
the  mere  affidavit  of  the  one  party,  that  the  witnesses  of 
the  other  had  been  guilty  of  perjury.  Besides,  here  aS 
the  witnesses  to  establish  or  rebut  the  cause  of  adion 
might  have  been  calledi  9s  it  must  be  presumed  that  Aey 
were  on  or  near  the  spot  at  the  time  the  aawult  was  OQIP" 
mitted.  This  case,  therefore,  does  not  fall  within  the  ge- 
neral rule,  where  the  Courts  have  been  induced  to  grant 
a  new  trial  on  the  ground  of  perjury  in  the  witnesses  on 
whose  testimony  a  verdict  has  been  obtained ;  and  as  tbe 
defendant  has  not  sworn  that  h^  wm  taken  by  surprise  at 
the  trial,  he  may,  if  he  thinks  proper,  resort  to  his  reiiie4j 
against  the  witnesses  by  an  indictment  for  perjury* 


(c)  In  Fein  v.  Parkinson,  4 
Taunt.  640,  a  new  trial  was  refused, 
on  the  mere  affida?it  of  one  party 
contradicting  the  witnesses  on  the 
other  side. — Although  the  Judge 
directed  (he  Jury  contrary  to  their 
findmg.     Spruffue  v.  Mkhell,  2 


Rule  refused  (a). 

Chit27K  And  in  Pdtl  T.  Arkr, 
Id.  269,  it  was  bdd»  that  8|i  i|h 
dictment  for  perjuryy^miilagaiiist 
witnesses  who  gave  endenoe^  wai 
no  ground  for  a  new  trial  See 
also  Tidd's  Practice,  Vol  fL7^ 
edit.  914. 
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Brown  v.  Ray.  iVbv.  lOM. 

!l  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's  where,  inanac- 
;attle  in  a  certain  dose  called  the  L(me.  The  defendant  tbTpkinSSro^ 
iTOwed,  that  they  were  unlawfully  there,  and  that  he  took  Sj^il^Sfly 
hem  under  a  distress  damage  feasani.  Plea  in  bar,  that  TheCoonreibi- 
he  plaintiff's  brother  was  possessed  of  a  close  called  new  trfio,  which 
death's  Spring,  adjoining  the  defendant's  close  called  the  on^tbTJI^ 
Ijone.  and  that  he  cave  the  plaintiff  leave  to  put  his  cattle  ^^^  the  wdfct 
herej  and  that  they  escaped  into  the  defendant's  closci  deuce;  although 
ailed  the  Lane,  through  the  defect  of  a  fence  which  the  IjJIt^MnSi^ 
atter  ouffht  to  have  repaired.  ^  ^"^^^tf^ 

^  *■  'S'^  coma  not 

At  the  trial,  before  Mr.  Baron  Graham,  at  the  last  As-  apply  to  as  ae- 

tiAn  n#thia  f  - 

iseaat  Hertford,  the  defendant  proved  that  the  cattle  ^^. 
ame  mto  his  close  called  the  Lane,  from  another  close 
aDed  LUil^  Lammas,  and  not  from  Heaik's  Spring,  and 
|i0  plaintiff  gave  no  direct  evidence  that  they  bad  escaped 
jrom  that  close;  as  a  witness  only  swore,  that  he  believed 
bey  had  done  so,  from  having  tracked  them  from  thence  to 
he  defiendant's  dose.  The  Jury  however  found  a  verdict 
Mr  the  plaintiff. — Damages,  four  guineas. 

Mr.  Serjeant  Toddy  i|ow  appUed  for  a  rule  nui,  that 
bis  verdict  might  be  set  aside,  and  a  new  trial  granted, 
n  the  ground  that  it  was  against  the  weight  of  evidence : 
nd  he  submitted,  that  although  the  rule  that  a  new  trial 
annotbe  had  in  a  case  where  damages  are  under  SOA,  still 
hat  it  could  not  apply  to  an  action  of  replevin,  where,  in 
aae  the  plaintiff  obtained  a  verdict,  the  damages  seldom 
zceeded  four  guineas. 

Liord  Chief  Justice  Best.  —  If  we  were  to  grant  a  new 
cialf  it  is  quite  clear,  it  must  be  on  the  terms  of  the  pay* 
lent  of  costs  by  the  defendant,  and  he  might,  eventually^ 
»e  put  to  the  expense  of  50A  to  get  rid  of  the  trifling  sum 
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1824^^  of  four  guineas,  for  which  the  plaintiff  has  obtained  a  Ter- 
dict.  Although  the  rule  that  the  Court  will  not  grant  a 
new  trial,  on  account  of  trifling  damages,  may  not  extend 
to  an  action  of  replevin,  still  it  appears  to  me  to  be  so  &r 
salutary,  as  not  to  be  entrenched  on  in  the  present  instances 
or  induce  us  to  disturb  the  verdict. 

The  rest  of  the  Court  concurring — 

Rule  refusedr 


Nov.  101*.  Barker  f .  Greek,  Esq. 

had  Defected  to  -*>  ^'^  ^^^  ^^  action  on  the  case,  and  brought  against  toe 
arrert  a  party     defendant,  as  sheriff  o{  Lancashire,  for  not  arresting  a  pe^ 

against  frhom  a  .  , 

writ  had  been  son  against  whom  the  plaintiff  had  issued  bailable  prooesS} 
sttit^ofOie  plain-  between  the  Suing  out  and  retum  of  the  writ.  The  decisis- 
tiff,  until  the       tion  contained  two  counts,  the  first  for  the  defendant's  not 

day  after  it  was  ' 

returnable:— in  having  arrested  one  J.  WilUams,  against  whom  a  bailaUe 

an  action  on  the  .^ii  i  ni-^  «  •     j»a1. 

caie  against  die  coptas  had  been  sued  out  of  this  Court,  at  the  suitoftlie 
breadb  orduty  plwntiff,  and  delivered  to  the  sheriff  to  be  executed,  and 
in  not  ttresting,  assigned  for  breach,  that  although  the  defendant  as  such 

the  plainnff  did  ^  ^ 

not  prove  that  sheriff,  might  have  taken  WilUams  by  virtue  of  the  wiity 
any  damage?—  ^^^  before  the  rctum  thereof,  yet  that  he  neglected  to  do 
m^iy*teft  to*  ^^'  whereby  the  plaintiff  was  injured  and  delayed  in  reco- 
the  Jury  to  say,  yering  the  debt  due  to  him  from  Williams,  and  also  kxt 

whether  the  par- 

ty  oouid  have      and  was  deprived  of  the  costs  he  had  sustained  and  beeo 

beforc^STretum  P"*  ^  ^  suing  out  the  writ.  The  second  count  was  for  i 
ofihewrit,s;ndif  voluntary  escape. 

so,  what  damage  ''  ^ 

the  pUintiff  had       At  the  trial,  before  Mr.  Baron  HuUock  at  the  last  Abso- 

es  at  Lancaster  y  it  appeared,  that  the  sheriff  had  not  earn- 
ed Williams  to  be  arrested  until  the  day  after  the  writ  was 
returnable ;  the  second  count  was  therefore  abandoned,  and 
the  plaintiff  did  not  prove  that  he  had  sustained  any  dam- 
age by  the  non-arrest  of  the  party,  but  the  learned  Baron 
told  the  Jury,  that  the  question  was,  whether  WilUami 
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ould  have  been  arrested  before  the  return  of  the  writ  ?  and  ^^J^^ 
daty  if  he  could,  unless  the  plaintiff  could  shew  that  he 
ad  sustained  damage,  the  action  could  not  be  maintained ; 
ut  he  eventually  left  it  to  them  to  say,  whether  the  plain- 
iff  had  sustained  any  possible  damage;  and  they  found  a 
erdict  for  him. — Damages,  one  &rtbing. 

Mr.  Serjeant  Cross  now  applied  for  a  rule  mmi,  that  this 
Brdict  might  be  set  aside,  and  a  nonsuit  entered,  on  the 
round  of  a  misdirection  by  the  learned  Judge,  and  he 
ibmitted,  that  the  action  could  not  be  maintained,  un- 
»8  the  plaintiff  had  shewn  that  he  had  sustained  actual  da- 
lage ;  and  that,  as  he  failed  in  so  doing,  it  should  have  been 
;ft  to  the  Jury  to  say,  not  only  whether  he  had  sustained 
ay  damage  or  not ;  but  that  if  he  had,  he  could  only  be  en- 
ded to  recover  nominal  damages ;  and  if  not,  that  the  de- 
sndant  would  be  entitled  to  a  verdict : — it  being  a  well  known 
rindple,  that  where  a  complaint  is  made  against  a  public 
BBeer,  for  a  breach  of  duty,  it  is  incumbent  on  the  party 
xnplaining,  to  shew  the  nature  of  the  damage  he  has  ac- 
lally  sustained  in  consequence  of  such  breach. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
186  was  properly  left  to  the  Jury.  It  was  the  duty  of  the 
sfendant  as  sheriff,  to  have  the  plaintiff's  debtor  in  custo- 
f  at  the  return  of  the  writ,  and  as  he  had  not,  he  was  a 
rong  doer,  and  was  consequently  liable  to  an  action  for 
breach  of  duty.  The  plaintiff  was  therefore  entitled  to 
Mninal  damages,  although  he  did  not  prove  that  he  had 
:iually  sustained  any ;  and  there  are  a  number  of  instances 
here  the  law  will  presume  damages  for  a  breach  of  duty, 
though  none  b)e  actually  proved. 

.The  rest  of  the  Court  concurring — 

Rule  refused. 
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A^'^lio!^'  Demetrius  de  Wutz  v.  Hendricks. 

It  is  niegai  X  HIS  was  an  action  of  trover  for  certain  papers,  and  wluch 

dding^rSSs""  ^^^  described  in  the  declaration  to  be  a  power  of  attor- 

coiintry,  to  nev,  and  sundry  ensrravinffs. 

raise  money  by        "^ '  .^        o  o 

way  of  iflAD,  to  At  the  trial,  before  Lord  Chief  Justice  BeMt^  at  GwU- 

of  a  ^fm^^  Aotf,  at  the  Sittings  after  the  last  Term,  it  appeared  tbst 

S!ibie'them°to  ^®  plaintiff  had  proposed  to  raise  money  by  way  of  loaoi 

proMcute  a  war  to  cspouse  the  cause  of  the  Greeks  against  the  goTemment 

against  a  go-  i 

¥emment  in  of  the  Parte.    That  he  stated  publickly  that  he  was  audio- 

^^'^,  riscd  to  do  so.  and,  in  consequence.  appUed  to  the  defend. 

S?*^t  w*  ^^^*  ^  stock-broker,  to  negotiate  the  loan,  who  required  ce^ 

employed  by  tain  Securities  to  be  left  with  him  for  that  purpose ;  that  die 

negotute  a  loan  plaintiff  accordingly  lodged  with  hhn  a  power  of  attornefi 

^nseof the  which,  he  Stated,  was  signed  and  executed  abroad  by dM 

Of^agdnst  Exarch  of  Ratetma,  BxxXhotvAng  him,  the  plaintiff,  tp 

of  the  Porte,  raise  money  for  the  Gr^^iir  cause;  he  also  requested  die 

lodged  with  the  defendant  to  procure  certain  scrip  recdpts  to  be  engiated, 

^S^r^ittor^  which  he  accordingly  did,  and  which  were  aftenrtfdi 

ney,  which  stamped  at  the  Stamp*office,  as  such  receipts.    Th^  de- 

turned  out  to        ^      _ 

be  a  fabricated  fcudaut  suspccting  the  accuracy  of  the  plaintiff's  statement 
lOsod^Ten^to  ^'  authority,  the  intended  loan  failed,  and  no  noorf 
him  <«rtain  en-  ^03  raised  by  him.    The  plaintiff  then  claimed  the  pcwwi 

grayed  scrip  re-  *  m-  r 

ceipts ;  but  of  attorney  and  engraved  scrip  receipts  from  the  defiondtfti 
action  appeared  which  he  rcftuicd  to  deliver  up,  until  the  ^Agraver's  bfl 
£fr^i^"-^Hdd  ^^  ^^^^  expenses  had  been  paid.  On  their  amount  be* 
in  an  action  of    ing  tendered,  the  defendant  claimed  a  commission  fa 

troyer  against  .  , 

the  defendant  scnp  ou  part  of  the  loan,  which  the  plaintiff  also  <rfbred 
ll^^r^^™'  to  pay,  provided  the  defendant  would  transfer  the  aeiipti 
detention,  that    him,  OU  which  he  cbumed  such  commission ;  but  none  wasii 

It  was  ineum-       i»  . 

bent  on  the  fact  ever  raised,  as  the  projected  loan  ftll  to  the  grom 
that  the  poweT  ^  ^^  ^^  instance.  The  plaintiff  having  again  fonnsBj 
f  iS^dl."   demanded  the  above  documents  from  the  defendant,  who 

cument;  and 

that  as  he  had  deliyered  it  as  well  as  the  receipts  to  the  defendant  under  a  fidse  pretence,  be  esaU 
not  recoyer  them  back. 
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reAised  to  deliver  them  up,  he  commenced  the presetit      ^IMI^ 
action*  Da  Wurt 

For  the  defendant,  it  was  submitted,  that  the  whole  of  hmdricks. 
the  transaction  was  a  firaud  on  the  part  of  the  plaintiff,  as 
he  had  no  authority  to  negotiate  the  loan  in  question.  And 
his  Lordship  being  of  opinion^  that  a  resident  in  this  coun- 
try could  not  enter  into  an  engagement  to  raise  money  by 
way  of  loan,  to  assist  subjects  of  a  foreign  state,  so  as  to 
enable  them  to  prosecute  a  war  against  a  goremteent  in 
affiance  with  our  own,  without  the  license  of  the  Crown; 
tibe  Jury  accordingly  (bund  a  verdict  for  the  defendant. 

Mr.  Seijeant  PM,  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff  instead  thereof,  or  a  new  trial  granted,  and  sub- 
adtted,  that  if  the  loan  in  question  was  about  to  be  nego- 
tilited  or  raised  by  the  plaintiff,  even  admitting  that  the 
transBCtion  was  fraudulent,  it  would  not  deprive  him  of 
lecovering  his  own  property,  which  was  in  the  hands  of 
die  defendant.  If,  instead  of  the  papers  in  question,  he 
had  deposited  a  box  of  jewels  with  the  defendant,  by  way 
of  security  for  any  sums  he  might  raise  for  the  purpose  of 
eflfecting  the  loan,  he  would  be  entitled  to  recover  them  in 
trover,  although  the  thing  to  be  done  might  be  against 
the  direct  principles  of  law.  At  all  events,  the  plaintiff 
W)afi  entitled  to  recover  the  engravings  for  the  expenses  of 
which  he  had  offered-  to  pay,  and  which  were  of  some  va^ 
hie,  as  they  had  been  stamped  as  scrip  receipts;  and  on 
ihtnt  turning  out  to  be  useless,  an  allowance  would  have 
been  made  on  an  application  to  the  Stamp-ofiBce  for  that 
purpose. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  the 
whole  of  the  transaction  on  which  the  plaintiff  rested  his 
chdm  to  recover  the  articles  in  question  from  the  de- 
fendant, was  bottomed  in  fraud;  the  Jury  so  found  at 
the  teial;  and  I  am  perfectly  satisfied  with  their  verdict. 


V. 

Hendricks. 
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1824f.        I  then  thought  that  it  was  contrary  to  the  law  of  natiooSf 
De  Wutz      for  persons  residuig  in  this  country,  to  enter  into  engage- 
ments to  raise  money,  by  way  of  loan,  for  the  purpose  of 
supporting  subjects  of  a  foreign  state  in  arms  agauist  a  go- 
vernment in  alliance  with  our  own ;  and  tliat  no  right  of 
action  could  arise  out  of  such  a  transaction;  and  I  conse- 
quently suggested  a  nonsuit ;  but  as  it  was  not  innsted  on 
by  the  defendant  s  counsel,  I  allowed  the  cause  to  proceed. 
A  case  in  circumstances  precisely  similar  to  the  present,  ex- 
cept that  a  different  loan  was  proposed  to  be  raised,  was 
lately  decided  in  the  Court  of  Chancery  (a),  in  which  tfae 
Lord  Chancellor  entertained  the  same  opimon  as  myself^ 
and  in  which  he   is  stated  to  have   said,  that  En^iA 
Courts  of  Justice  will  not  take  notice  of,  or  afford  any  as- 
sistance to  persons  who  set  about  raising  loans  for  suljecli 
of  the  King  of  Spain,  to  enable  them  to  prosecute  a  war 
against  that  sovereign ;  or,  at  all  events,  that  such  loav 
could  not  be  raised  without  the  license  of  the  Crown.   I 
left  the  question  to  the  Jury  on  the  merits,  and  they  fiNmd 
that  the  power  of  attorney  was  an  abrogated  fabricatioo. 
It  appeared  on  the  face  of  it  to  have  been  executed  in 
Greece f  it  was  drawn  up  in  the  modem  Greek  language, 
and  was  pretended  to  have  been  sent  from  that  countij* 
The  plaintiff,  however,  adduced  no  evidence  to  shew  that 
it  was  a  genuine  instrument ;  but,  on  the  contrary,  it  wai 
proved  to  have  been  executed  in  London,  but  by  whom 
did  not  appear.    The  other  articles  sought  to  be  recoTer- 
ed,  and  described  in  the  declaration  as  engravings,  were 
scrip  receipts,  which  could  be  of  no  value,  as  the  whole  of 
the  transaction  to  which  they  were  intended  to  be  appbd 
fell  to  the  ground,  as  it  was  founded  and  bottomed  ia 
fraud.      It  was  proved  for  the  defendant,  that  he  was  eia- 
ployed  by  the  plaintiff  to  negotiate  the  loan  in  questioii; 
that  many  articles  had  been  written  on  the  subject,  and 
that  placards  had  been  stuck  up  in  the  city,  stating,  diat 

(a)  Not  yet  repented. 
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the  plaintiff  was  not  authorised  by  the  Greek  gOTenunent 
to  raise  any  money,  and  that  it  was  altogether  a  fraud. 
I  told  the  Jury,  that,  with  respect  to  the  power  of  attorney, 
the  plaintiff  could  not  be  entitled  to  recover,  unless  he  shew- 
ed that  it  was  a  genuine  instrument,  as  it  was  so  described  in 
the  declaration ;  and  that  to  render  it  valid,  he  should  have 
proved  ihat  it  was  executed  in  Grreece:  but  there  was  no 
evidence  whatever  to  shew  that  fact ; — on  the  contrary,  it 
was  proved  to  have  been  concocted  and  executed  in  Min- 
cing Lane.  I  also  told  the  Jiury,  that  if  the  plaintiff  was 
attempting  a  fraud  on  the  public  by  raising  money  under 
a  fidse  pretence,  and  that  he  caused  the  papers  in  question 
to  be  delivered  to  the  defendant  in  furtherance  of  such  at- 
tempt, he  could  not  be  entitled  to  recover  them  back  in 
this  action.  The  Jury,  under  these  circumstances,  were 
fuUy  warranted  in  considering  the  transaction  as  fraudu- 
lent;  and  I  am  not  only  satisfied  with  their  verdict,  but  am 
decided^  of  opinion  that  there  is  no  ground  whatever  to 
disturb  it. 
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1824. 


Db  Wutz 
Hbhdricu. 


The  rest  of  the  Court  concurring. 


Rule  refused  (a). 


(«)  See  Jo$€pk$  V.  Pehrer,  1  Car.  &  Payne's  Ni.  Pri.  G.  341.  «$.  C. 

5  Dow.  &  RyL  542. 


James  r.  Ann  Jenkins  and  Charlotte  Jenkins.  '^or^^oM* 

Bm&*  Serjetot  Wilde,  in  the  last  Term,  obtained  a  rule  when  the 
calling  on  the  plaintiff  to  shew  cause,  why  the  judgment  of  proceeded  to 
waiver,  which  had  been  obtained  against  the  defendants  in  ."S^obtd  "***' 
this  cause,  should  not  be  set  aside  on  their  entering  a  com-  ^  judgment 

of  waiver,  the 

mon  i4>pearance,  and  that  the  plaintiff  should  pay  them  the  Coun  let  it 
coats  occasioned  by  such  judgment,  together  with  the  costs  ^^.  u^ap^r- 
of  this  application.      He  founded  his  motion  on  affidavits,  !"» *^*  "ho  wo 

*  *  In  prison  during 

which  stated,  that  between  the  22d  February ^  1821,  and  the  time  the  le- 

▼eral  procnset 
were  sued  out,  and  that  the  plaintiir  was  aware  of  that  fact,  and  knew  where  to  find  her. 


VOL.  IX. 


Q  Q 
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25^  the  22d  June^  1822,  several  processes  were  sued  out  of 
this  Court  by  the  plaintiff,  and  on  which  he  had  lately 
btained  a  judgment  of  waiver.  That  one  of  the  defendants, 
during  all  that  time,  was  confined  in  the  county  gaol  of 
Hereford^  on  an  attachment  issued  out  of  the  Court  of 
Exchequer y  and  that  the  other  was  residing  in  her  own 
house,  whiqh  was  only  a  few  yards  distant  from  the  plain* 
tiff's  residence ;  and  that  they  believed  he  knew  where  Aey 
both  were  when  the  several  processes  were  sued  out  against 
them ;  and  that  they  never  kept  out  of  the  way  for  die 
purpose  of  avoiding  them. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  as  all  the  proceedings  to  the  judgment  had  been  re* 
gular,  it  could  not  be  set  aside.  That  if  the  defendants 
had  any  remedy,  it  must  be  against  the  sheriff  for  a  fabe 
return  to  the  different  writs,  or  to  reverse  the  outlawry  on 
the  usual  terms.  If  the  process  of  the  Court  has  been 
abused,  it  may  be  a  ground  for  reversing  the  outlawry;  Imt 
as  the  judgment  of  waiver  has  been  regularly  obtained, 
there  is  no  ground  to  set  it  aside. 

Mr.  Serjeant  Wilde  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — The  only  question  is,  whe- 
ther the  plaintiff  knew  that  one  of  the  defendants  was  in 
custody,  and  the  other  residing  at  her  own  dwelling-house, 
during  the  time  he  caused  the  proceedings  to  the  ja^ 
ment  of  waiver  to  be  taken  out  against  them ;  if  he  did, 
it  was  an  abuse  of  the  process  of  the  Court.  The  defend- 
ants have  sworn,  that  they  believed  the  plaintiff  knew  where 
they  were,  and  he  has  not  ventured  to  contradict  that  part 
of  their  affidavits.  If  he  did  know  where  they  were  to  be 
found,  he  has  been  guilty  of  a  most  improper,  if  not  ini- 
quitous proceeding ;  for  an  outlawry  can  only  be  prosecut- 
ed where  the  party  proceeded  against  absconds  cnr  cuinot 
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id.     I  am  therefore  of  opinion,  that  this  rule  must 
e  absolute  on  the  terms  as  prayed. 

Justice  Park. — Enough  appears  on  the  face  of  the 
int*s  afRdavitSy  to  shew  that  the  plaintiff*s  conduct 
least  been  oppressive  and  unjust,  as  it  is  sworn 
was  believed  that  he  knew  that  one  was  in  prison, 
It  the  other  was  residing  in  her  own  house,  during 
te  the  several  processes  were  sued  out;  and  the 
F  has  offered  no  affidavit  to  contradict  that  fact, 
if  untrue,  he  would  have  had  no  difficulty  in  doing. 

Justice  BuRROUGH,   and  Mr.    Justice   Gasbleb, 
ring- 
Rule  absolute,  with  costs. 


IMi. 


5ALL,  Plamtiff*;  Turner,  Tenant;  Cann,  Vouchee,     ^^f*^^^' 

Serjeant  Bosanquet  moved  that  this  recovery  might      Where,  la  a 

mded,  by  increasing  the  number  of  acres  from  fifty  tenant  to  the 

enty,  on  an  affidavit  of  the  vouchee,  which  stated,  ^^i^ea^ML 

1  the  deed  to  make  a  tenant  to  the  pracipef  which  *«  *  ^»"n  8«n«- 

1  .      ,t^^f^       1  .  "^    1  *"*'*^^y»  without 

Lecuted  m  1707,  the  property  mtended  to  pass  was  particuiariabg 
jed  as  "  all  that  messuage  or  tenement,  lands,  and  quantity,  im/' 
taments,   with    the    appurtenances,    called    Great  i'^  the  rtcoyery 

^  *^  '^  the  parcels  were 

rd  Famif  in  the  parish  of  Creedy,  in  the  county  of  set  out  as 
I,*'  without  particularizing  the  qualities  or  quantities  fifty^^^  but 
land.    That  in  the  recovery  sufiTered  in  pursuance  of  ^pasuremlfnt 
eed,  the  same  lands  were  described  as  amounting  to  they  had  been 

found  to  cona- 
cres; but,  on  a  recent  admeasurement,  they  were  prise  seventy ; 

ered  to  consist  of  seventy  acres.  WcdThe  quan- 

tity  to  be  in- 
creased to  that 

f  Court  being  of  opinion,  that  the  terms  of  the  deed  number,  the 

terms  of  the 
«  deed  being 

mgb  to  comprise  all  the  lands  of  which  the  form  consisted  at  the  tfme  the  recovery  was  sul- 

Q  q2 
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Battisall, 

Plaintiff; 

Cann, 

Vouclie?. 


were  large  enough  to  Gomprise  all  the  lands  of  which  the 
farm  of  Great  Fidlford  consisted,  at  the  time  the  reco- 
very was  suffered,  and  as  the  lands  in  question  formed 
part  of  that  farm,  the  additional  twenty  acres  would  not 
increase  it  beyond  the  terms  of  the  deed. 

Fiat  (a). 

(«)  See  Gwyntu,  demandant;  Heatkeote,  tenant;  CtamfieU  Touchee, 

2  B.  Moore,  163. 


Thursdajf, 
Nov.  llth. 

Wliere  a  priaon- 
er  came  up  to 
be  disduurged 
under  the  Lords' 
Act,  82  Gffo.  2, 
c.  28,  it  if  no 
ground  for  op- 
pennghim,  that 
lie  had  forged 
an  acceptance 
to.abili  of  ex- 
change, on 
which  die  plain* 
tiff  had  obtain- 
ed Judgment, 
and  taken  bim 
in  eaecutbn  aa 
the  drawer. 


Rice  v.  Lee,  Prisoner. 

X  HE  defendant  was  brought  into  Court  for  the  purpose 
of  being  discharged  under  the  Lords' act,  33  Geo.  2,  c.28, 
when  he  was  opposed  by  Mr.  Serjeant  Toddy ^  on  tbe 
ground  that  he  had  forged  the  name  of  his  brother,  as  the 
acceptor  of  a  bill  of  exchange  for  50/.,  which  he  had  drawn 
and  given  to  the  plaintiff,  his  detaining  creditor,  with  sodi 
forged  acceptance,  and  on  whidi  tbe  plaintiff  bad  obtained 
judgment  and  execution  against  him  as  the  drawer.  The 
learned  Serjeant  submitted,  that  under  these  circom- 
stances,  the  Court,  in  the  exercise  of  their  discretion, 
would  not  allow  the  prisoner  to  be  discharged,  as  he  ou^ 
to  have  applied  to  the  Insolvent  Debtors*  Court ;  and  if 
he  had  done  so,  it  is  quite  clear  that  they  would  have  or- 
dered him  to  be  committed. 


But  the  Court  held,  that  they  had  no  power^  under  the 
Lords*  act,  to  enquire  whether  the  acceptance  was  a  forgery 
or  not.  That  the  plaintiff  having  obtained  judgment 
against  the  defendant  as  the  drawer  of  the  bill,  and  ondtf 
which  he  had  taken  him  in  execution,  his  only  remedy  tf 
to  the  forgery  was  by  indictment ;  and  a  person  has  fre- 
quently been  brought  up  under  the  Lords*  act  to  be  dis- 
charged in  this  Court,  after  a  refusal  by  the  Inaolvent 
Debtors*  Court. 
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The  prisoner  was  accordingly  allowed  to  take  the  oath, 
«rhen  the  plaintiff  tendered  a  note  for  hind*  to  receive  his 
sixpences,  and  he  was  ordered  to  be 

Remanded. 


AOS 


Jftfwlsv 
Denman,  Demandant;  Bull,  Tenant.  2Vo«.  I5ik. 

JL  uis  was  a  proceeding  by  writ  of  entry,  and  by  which  Oyer  cumoc  be 
the  demandant  claimed  title  to  certain  lands  in  the  county  5^Sfop«mSns 


of  Sussex,  of  which  the  tenant  and  his  ancestors  had  had  "ndertbe 
the  uninterrupted  enjoyment  for  nearly  forty  years,  pre-  and  where  a 
▼iously  to  the  commencement  of  this  suit.     It  appeared,  of^^plcwl- 
that  the  demandant  had  applied  to  have  his  count  amend-  !5.f^  **^ 

*•  ^  witluMit  a  pro- 

ed,  and  which  was  allowed  by  the  Court,    That  the  ten-  fcrt,  and  oyer 
ant  then  pleaded  a  deed  of  appointment  and  release  exe-  be  granted  by  a 
cuted  in  1785,  and  under  which  he  claimed  to  hold  the  J^^f^J^IJ^y, 
premises,  but  he  made  no  profert  of  it.     That  on  the  12th  ^  Court  di- 

*  rected  tadi 

Jmly  last,  the  demandant  demanded  oyer  of  the  deed,  order  to  be 
which  on  being  refused  by  the  tenant,  a  summons  was  the  demandant 
taken  out  on  the  20th,  caUing  on  hhn  to  shew  cause  why  j^^^^^ 
he  should  not  furnish  the  demandant  with  a  copy  of  the  want  of  oyer, 

St  was  al§o  let 

deed  and  oyer ;  and  on  the  summons  being  attended  be-  aaide,  the  order 
fore  Mr.  Justice  Park  on  the  22d,  he  made  an  order  that  ^.J^Ij*" 
the  demandant  should  have  oyer,  and  a  copy  of  the  inden-  •"  lotaiocutory 

•^  '^•'  proceeding. 

lure,  on  or  before  the  Slst;  and  as  it  was  not  complied 
with,  the  demandant,  on  the  following  day,  signed  judg- 
ment. 


Mr.  Serjeant  Toddy,  on  the  first  day  of  this  Term,  ob- 
tained a  rule,  calling  on  the  demandant  to  shew  cause,  why 
this  judgment  should  not  be  set  aside  for  irregularity,  with 
costs,  and  that  the  order  of  Mr.  Justice  Park  might  be 
rescinded  or  cancelled ;  and  he  insbted,  that  neither  pro- 
fert nor  oyer  were  necessary,  nor  could  the  latter  be  de- 
manded of  a  deed  which  operated  under  the  statute  of 
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Tenant. 
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usesi  and  formed  the  material  ingredient  of  the  tenant's 
title.  The  order  must  be  considered  as  a  mere  inteib- 
cutory  proceeding;  and,  consequently,  the  demandant 
could  not  be  entitled  to  sign  judgment. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted, 
that  although  the  demandant  might  not,  in  strictness,  be 
entitled  to  oyer,  yet,  as  it  was  ordered  by  a  Judge,  on  the 
parties  attending  before  him  on  a  summons  taken  out  for 
that  purpose,  the  demandant  was  warranted  in  signing 
judgment  on  the  tenant's  refusing  to  comply  with  the  tenns 
of  such  order. 

Lord  Chief  Justice  Best, — I  am  clearly  of  opinion,  Aat 
this  judgment  was  improperly  signed,  and  that  the  ruk 
for  setting  it  aside  must  be  made  absolute  on  the  terms  u 
prayed.  The  order  of  my  brother  Park  was  merely  mterio- 
cutory,  but  it  appears  to  me  to  be  too  large  in  terms,  as  the 
demandant  was  not  entitled  to  oyer,  nor  do  I  think  that  he 
could  have  even  required  a  copy  of  the  deed.  The  tenant 
made  no  profert  of  it,  nor  was  it  necessary  for  him  to  do  so, 
according  to  several  decided  cases  collected  by  Mr.  Ser 
jeant  Williams^  in  a  note  to  Jevens  v.  Harridge  (a);  and 
it  appears  that  he  claimed  to  be  entitled  to  a  right  of 
possession  of  lands  under  it,  of  which  he  and  his  anoeston 
had  the  uninterrupted  enjoyment  for  a  period  of  neailf 
forty  years.  The  demandant,  in  this  case,  is  not  entitled 
to  the  indulgence  of  the  Court,  as  it  is  a  leading  principkf 
that  parties  who  have  so  long  remained  in  the  quiet  poi- 
session  of  their  estates,  shall  not  be  disturbed,  nor  hate 
their  titles  ripped  up  or  impeached  without  good  gioundf ; 
and  I  very  much  doubt,  whether,  if  the  demandant  had 
made  an  application  to  a  Court  of  Equity,  it  would  hive 
afforded  him  the  indulgence  he  now  asks,  as  it  would  tend 

(a)  1  Wins.  Saund.  9  (a),  n.  I. 


^ 
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not  only  to  dbcbae,  but  might  impeach  the  tentnt**  ti- 
tle, under  which  he  htm  so  long  enjoyed  the  premises. 
Besides,  the  demandant  was  no  party  to  the  deed;  and  as 
the  tenant  was  not  bound  to  make  a  profert  of  it,  it  is 
dear  that  oyer  could  not  be  granted.  This  rule,  there- 
fore, must  be  made  absolute. 


5a& 


Dbmmajt, 

Demaodaat; 

BVLL, 

Tenant 


Ifr.  Justice  Park. — At  the  time  I  made  the  order,  I 
duNight  the  demandant  was  entitled  to  oyer  of  the  deed 
in  question,  but  I  am  now  of  a  different  opinion;  and  con- 
ourring  with  my  Lord  Chief  Justice,  that  the  terms  of  the 
order  are  too  large,  I  think  it  ought  to  be  rescinded ;  and, 
consequently,  that  the  demandant  was  not  entitled  to  sign 
jodgmenL 

Mr.  Justice  Burrouou,  and  Mr.  Justice  Gaselee  con- 
carHng-— 

Rule  absolute,  with  costs. 


Cloud  v.  Turfery  and  Abbott. 


Momdmfff 
Nop.  \5tk. 


m  HIS  was  an  action  of  trespass  brought  by  the  plaintiff  whereaconvic- 
against  the  defendants,  to  recover  damages  for  the  seizure  ^J^^^^' 


aiid  detention  of  a  coach  and  two  horses  of  the  plaintiff's,  hackney  coach- 

8fi  allegcdy  that 

The  defendants  pleaded  not  guilty,  whereupon  issue  was  the  defendant,  r 

*^wuwl  •  coach-maiter, 

jOHied.  not  being  licens- 

Atthe  trial  of  the  cause  before  Lord  Chief  Justice  Dal-  ^^^  ^f?L*l* 

onTe  ana  let  10 
hbe,  a  certain 
ooach,  and  divera,  to  vnt,  two  coach  hones,  from  ftc  to  ftc.,  being  witliin  the  billi  of  mortality, 
and  within  and  upon  the  paved  ttreeti  of  JLoadm  and  WetiwAuUr^  contrary  to  the  form  of  die 
ttattttes  in  nich  case  made  and  provided ;  and  in  tlie  information  on  which  the  conviction  wag 
htabMit  H  was  Mated,  that  the  defendant  did  drive  to  hire,  a  certain  coach  and  two  coach  liorses, 
wiiWft  or  vfon  eucb  paved  ttreeU ;  and  that  the  driver  conveyed  a  perM>n  in  the  laid  coach  for 
hire,  within  the  timiti  aforesaid: — Held,  that  such  conviction  coald  not  be  supported  under  any  of 
M  atatntea  by  which  luuilmey  coaches  are  licensed  or  rcguUted,  as  it  was  not  alleged  to  be  a  katk* 
Hay  ooaeh,  within  the  piovisions  of  the  statata  9  AmL  c.  23,  nor  was  it  a  driving  for  hire  with  a 
omrh  wllhin  the  statute  1  090*  1,  c  57.  Where,  therefore,  tha#«4;ter  of  a  stage  coach,  licensed  to 
Cftfirj.  passengers  between  Lomdurn  and  HammertmUkf  was  convicted  on  the  above  information,  for 
taBAg  up  a  passenger  in  St,  Pamft  Ckmreh  Yard,  uid  setting  him  down  at  ffyth  Park  Corner ;  such 
cQBMfellM  waabaldbadT 
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his,  at  Westminster,  at  the  Sittings  after  JMRchaehnasTem 
1820,  the  Jury  found  a  verdict  for  the  plaintiff,  damages 
I2l.  subject  to  the  apinion  of  the  Court  on  the  following 
case,  with  liberty  for  either  party  to  turn  the  same  into  a 
special  verdict,  if  the  Court  should  think  fit: 

The  plaintiff  is  the  owner  of  a  stage  coach  duly  licensed 
by  the  commissioners  of  stamps,  to  carry  passengers  be- 
tween London  and  Hammersmith;  and  the  defendant  7W- 
fery  is  a  messenger  to  the  commissioners  for  the  licensing  and 
regulating  hackney  coaches  (a).  On  the  21st  April,  18S0, 
the  driver  of  the  plaintiff*s  coach  took  up  at  St.  PaJs 
Church  Yard,  (from  which  place  the  coach  sets  out  in  Xon- 
don,  to  proceed  towards  Hammersmith),  a  person  of  the 
name  o{  Lindsay,  who  resided  in  Queen  Street,  MayFek, 
and  who  had  previously  booked  his  place  at  the  coach 
office  of  the  plaintiff,  and  paid  his  tare  for  the  whole  distance 
to  JCensington.  When  the  coach  arrived  at  jHycfe  Porit 
Comer,  Lindsay  desired  to  be  set  down,  which  was  done. 
He  had  not  previously  made  known  to  the  driver  of  the  coach 
his  intention  of  proceeding  ho  further  than  Hyde  Park 
Comer  on  that  day,  but  the  same  person  had  on  fonntf 
days  been  set  down  in  like  manner,  always  booking  a  placet 
and  paying  the  full  fare  to  Kensington*  On  the  foUoiriiif; 
day,  the  driver  in  like  manner  conveyed  the  same  p^non, 
under  precisely  the  same  circumstances.  The  plaintiff 'i 
coachman,  who  so  drove  Mr.  Lindsay,  had  been  previoua- 
ly  warned  by  the  commissioners  for  regulating  hackney 
coaches,  that  he  was  acting  illegally,  in  conveyingLamdsaffU 
well  as  others,  from  place  to  place,  within  the  paved  streets. 


(a)  By  the  statute  9  Anng^ 
c.  23,  8.  1,  the  Grown  Ib  empow- 
ered to  nominate  and  appoint 
commissioners  for  reguladng  and 
licensing  hackney  coaches,  within 
the  bills  of  mortality:  and  by  the 
statute  1  Geo.  \,  stat.2,  6.67,  s.  1, 


(extended  by  subsequent  statnCeO 
the  commissioners  for  putsiag  la 
execution  the  statute  9  Awhm,  c' 
23,  are  empowered  to  make  byt 
laws  and  ordinances,  to  bind  sB 
persons  licensed  to  ke^  hackney 
coaches,  and  the  drivers  thcraot  / 
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On  the  I7th  June,  1830,  the  defendant  Tmrfery,  under,  JgJ^ 
ind  by  rirtue  of  two  warrants  of  distreM,  respectively  un« 
ler  the  hands  and  seak  of  three  of  the  commiaaioners  for 
lioenamg  and  regukthig  hackney  coaches,  and  bearing 
date  respectively,  the  16th  Jtme,  18S0,  seized  and  levied 
as  a  distress  for  certain  penalties  under  two  convictions,  a 
coach  and  two  horses  belonging  to  the  pldntiff,  and  drove 
them  to,  and  left  them  in  Drury  Lane,  in  the  stable  yard 
of  the  defendant  Abbott,  where  they  were  kept  and  detain- 
ed by  him,  until  the  plaintiff,  to  repossess  himself  thereof, 
was  obliged  to  pay  to  the  defendants  the  amount  of  two 
penalties  claimed,  rtjr.  10/.,  together  with  1/.  Zs.  as  costs 
of  the  said  warrants  of  distress. 

The  defendants,  under  the  general  issue,  gave  in  evi- 
dence two  convictions,  precisely  similar  to  each  other, 
except  that,  in  the  first,  the  offence  was  laid  on  the  Slst 
April,  18S0,  and  in  the  second  on  the  SSd  AprU,  in  the 
same  year.  The  following  is  a  copy  of  the  first  of  the  con- 
victions: 

''  Be  it  remembered,  that  on  the  ISth  May,  in  the  first 
year  of  the  reign  of  our  sovereign  Lord  Oeorge  the  Fourth, 
by  the  grace  of  Gh>d,  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland,  kmg,  defender  of  the  faith,  in  Eeeex 
Street,  in  the  parish  of  St.  Clement  Danes,  in  the  county 
of  Middlesex,  Sarah  Ann  Qnaife,  of  Essex  Street  afore- 
said, Cometh  in  her  own  proper  pen<on,  before  us,  the  ma- 
jor part  of  the  commissioners,  nominated  and  appointed  by 
Ms  Majesty's  commission,  under  the  great  seal  of  Great 
Britain,  for  the  licensing  and  regulating  hackney  coaches 
and  chairs,  and  now  here  giveth  us  the  said  commissioners 
to  understand,  that  one  George  Cloud,  of  Hammersmith,  in 
the  county  of  Middlesex,  coach-master,  heretofore,  to  wit, 
on  the  21st  April,  in  the  year  of  our  Lord,  1830,  and  in 
Uie  first  year  of  the  reign  of  his  said  Miyesty,  the  said 
George  Claud  not  then  and  there  being  licensed  by  the 
oomniissioners  aforesaid,  or  the  major  part  of  them,  so  to 
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i824^  doy  did  drhe  and  let  to  kire,  a  certain  coaehf  and  diTen,  to 
wit  J  two  coach  horses,  from  St,  PauTs  Church  Yard  in  tbe 
parish  of  St.  Faith  in  the  city  of  London,  to  PiecadHk/f 
m  the  parish  of  St.  George,  Hanover  Square,  in  the  liber- 
ty of  the  city  of  Westminster,  in  the  county  of  Middkiest 
the  first  mentioned  place,  (to  wit)  St.  PauTs  Church  Yardt 
in  the  parish  of  St.  Faith,  then  and  there  being  within 
the  bills  of  mortality,  and  within  and  upon  the  pared 
streets  of  London,  and  the  said  next  mentioned  place,  (t$ 
wit  J  Piccadilly,  in  the  parish  of  St.  Oeorge,  HoMoer 
Square,  in  the  Uberty  of  the  city  of  Westminster,  theo 
and  there  being  within  the  bills  of  mortality,  and  widiin 
and  upon  the  paved  streets  of  Westminster^  contrary  to 
the  form  of  the  statutes  in  such  case  made  and  provided: 
whereupon  the  said  Oeorge  Cloud,  being  duly  summoiwd 
to  appear  before  us  the  said  commissioners  in  Esses 
Street,  in  the  county  of  Middlesex,  aforesaid,  to  make  Ui 
defence  against  the  said  charge  contained  in  the  said  in. 
formation,  appeared  before  us  by  one  Richard  Cloud  Ms 
agent  in  that  behalf,  on  the  day  and  year  first  abovemen- 
tioned;  and  having  heard  the  same,  the  said  Biehmi 
Cloud,  as  such  agent  as  aforesaid,  is  asked  by  us  the  said 
commissioners,  if  he  can  say  any  thing  for  and  on  behalf  of 
the  said  George  Cloud,  why  the  said  George  Cloud  duNiU 
not  be  convicted  of  the  premises  above  charged  uponUfli, 
in  form  aforesaid ;  who  pleadeth  and  saith  that  the  aaid 
George  Cloud  is  not  guilty  of  the  premises,  and  ought  not 
to  be  convicted  thereof;  but  he  doth  not  shew  to  us  why 
the  said  George  Cloud  should  not  be  convicted  of  the  of* 
fence  in  the  said  information  above  contained  against bim: 
and  further,  at  the  same  time  and  place,  (that  is  to  8ay)tt 
Essex  Street  aforesaid,  one  credible  witness,  (to  wit)  Johs 
Gibbs,  of  the  parish  of  Lambeth,  in  the  county  of  Smrrjit 
yeoman,  came  before  us,  and  in  the  presence  of  the  said 
Hichard  Claud  who  appeared  as  aforesaid,  oil  behalf  ct 
the  said  George  Cloud,  the  said  John  Gibbs  upon  hbosA 
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on  the  holy  gospd  of  God,  to  him  Chen  and  there  by  us 
administered,  (we  being  duly  authorised  and  empowered  to 
administer  the  said  oath),  deposeth  and  saith  that  a  driver 
of  the  said  coach,  in  the  employ  of  the  said  George  Claudf 
on  the  said  21st  day  of  April,  in  the  year  aforesaid,  did 
drive  to  hire  a  certain  coach  and  two  coach  horses  bom 
Si.  PomTs  Chwreh  Yard,  in  the  parish  of  St.  Faith  afore- 
saidj  in  the  city  of  London  afiuresaid,  to  PiccadUfy^  in  the 
parish  of  St.  George,  Hanover  Square^  within  the  liberty 
of  the  city  of  Westminster  aforesaid,  in  the  county  afore* 
said,  the  same  places  then  and  there  respectively  as  afore- 
said, being  within  or  on  the  paved  streets  of  London  and 
Westminster  as  aforesaid ;  and  that  the  said  John  Gibbs 
then  and  there  saw  the  driver  of  the  said  coach  of  the  said 
George  Cloud,  take  up  in  the  said  coach  which  he  was 
then  and  there  driving,  at  St  Paulas  Church  Yard  afore- 
said, in  the  parish  of  St.  Faith  aforesaid,  in  the  city  of 
London  aforesaid,  a  certain  person  whose  name  is  as  yet 
imknown,  and  that  the  said  driver  of  the  said  coach  of  the 
said  George  Cloud,  then  and  there  carried  and  conveyed 
the  said  person  in  the  said  coach  for  hire,  from  St.  Pamirs 
Ckmreh  Yard  aforesaid,  in  the  parish  of  jft.  Faith  aforesaid, 
ill  ike  city  of  London  aforesaid,  to  PieeadiUy  aforesaid,  in 
the  parish  of  iS'^  George,  Hanover  Square,  in  the  liberty 
of  the  city  of  Westminster  aforesaid,  in  the  said  county : 
and  upon  bearing  and  duly  examining  the  whole  matters 
aforesaid,  it  manifestly  appeareth  to  us,  that  the  said 
George  Cloud  is  not  licensed  by  us,  and  that  he  is  guilty  of 
the  premises  above  charged  upon  him,  in  and  by  the  infor- 
mation aforesaid ;  therefore  the  said  George  Cloud,  on  the 
said  ISth  day  of  May,  in  the  first  year  of  the  reign,  &c. 
aforesaid,  before  us  the  commissioners  aforesaid,  by  the  tes- 
timony of  the  said  John  Gibbs,  a  credible  witness  as  afore- 
nsAis  according  to  the  form  of  the  statutes  in  such  case  made 
laid  provided,  is  convicted  of  the  ofience  aforesud,  and  hath 
forfeited  the  sum  of  51.  of  lawful  money  of  Great  Brikdn, 
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to  be  distributed  as  the  law  directs.  In  witness  wher^f, 
we  the  said  commissioners  to  this  present  record  of  convic- 
tion have  set  our  hands  and  seals  at  Essex  Street  aforesaid, 
in  the  county  aforesaid,  the  said  ISth  day  of  May,  in  the 
said  first  year  of  the  reign  of  our  said  Lord  the  King  that 
now  is." 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover.  K  the  Court  should 
be  of  that  opinion,  the  verdict  was  to  stand,  but  if  the 
Court  should  be  of  a  contrary  opinion,  a  nonsuit  was  to  be 
entered. 


The  case  now  came  on  for  argument,  when  Mr*  Serjeant 
Pell  for  the  plaintiff,  premised,  that  it  embraced  a  questioD 
of  considerable  importance  as  between  the  commissioiien 
of  stamps,  and  the  commissioners  for  licensing  and  regulat* 
ing  hackney  coaches:  the  latter  of  whom  contend,  that 
the  plaintiff  is,  under  the  circumstances,  amenable  in  pe- 
nalties to  them,  as  he  was  not  a  licensed  driver  of  a  hack- 
ney coach.  But,  independently  of  this,  it  is  quite  dear, 
that  the  conviction  in  question  cannot  be  supported,  nor 
does  the  information,  on  which  it  is  founded,  container  set 
forth  any  offence  within  either  of  the  statutes  which  hafe 
been  passed  for  the  regulation  of  hackney  coaches,  to  mff- 
rant  the  commissioners  to  convict.  It  cannot  be  supported 
by  the  11th  and  ISth  sections  of  the  statute,  55  6eo.Si 
c.  185  (a),  in   which   the  paved  streets  of  Landam  and 


(a)  The  Uth  section,  after  re- 
cidng  that  divers  hackney  coaches 
had  hitherto  been  licensed  by  the 
commissioners  of  hackney  coaches 
to  be  used  as  stage  coaches,  and 
the  coaches  so  licensed  had  been 
exempted  from  the  mUeage  duties 
on  stage  coaches,  and  had  paid 
only  the  same  duties  as  hackney 


coaches  regularly  employed  v 
such,  although  they  were  pKO- 
hibited  firom  pl^ng  aa  hadoef 
coaches,  and  were  stage  coadMiti 
aU  intents  and  purposes :  aodttat 
it  was  expedient  that  all  stage 
coaches  should  be  plaeedoatte 
same  footing,  and  be  snliijaetto 
the  same  duties :— enacts.  *ttat 
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immier  are  first  introduced ;  nor  can  it  be  maintained 
le  statute  9  Atmet  c.  23,  which  is  confined  to  hack- 
roaches  alone ;  and  here  there  is  no  adjudication  that 
oach  in  question  was  a  hackney  coach.  The  statute 
o.  ly  c.  57^  s.  3  (a),  does  not  vary  the  nature  of  the 
ce,  but  merely  extends  the  provisions  of  the  sta- 
of  Anne 9  as  the  commissioners  appointed  for  putting 
set  in  execution  are  empowered  to  make  bye  laws  to 


■ad  after  the  25tlLilf«rdb, 
all  such  (Hurtfl  of  any  act  or 
€  parliament,  as  authoriie 
ommissioners  of  hackney 
is  to  license  any  hackney 
ea  to  he  us^  as  stage  coach- 
id  as  exempt  the  owners  of 
ey  coaches  already  so  licens- 
>m  taking  out  licenses  from 
fDmissionen  of  stamps,  and 
the  payment  of  the  mileage 
<m  stage  coaches,  and  from 
>fidons  of  any  act  or  acts  re- 
to  stage  coaches,  should  he 
ed : — and  that  from  and  after 
od  25th  Mmrth,  1816,  the 
s  of  hadcney  coaches  then 
jed  as  stage  coaches,  should 
Ht  to  take  out  licenses  from 
mmissioaers  of  stamps,  and 
iject  to  such  and  the  same 
» and  to  such  and  the  same 
ions  and  regulations  as  the 
1  of  any  other  stage  coaches, 
the  12th  section  it  is  enact- 
■t  ''from  and  after  the  pass- 
'  that  actt  none  of  the  provi- 
of  any  act  or  acts  of  parlia- 
relating  to  hackney  coaches, 
i  be  deemed  or  construed  to 
d  to  prevent  the  owners  or 
1  of  stage  coaches  duly  11- 
1  by  the  commissioners  of 
«,  and  paying  the  mileage 


duty,  from  taking  i^  passtagen 
within  the  bills  of  mortality,  out 
of  the  fMWMl  itrwU  of  London  or 
Wettmintter  or  Borough  of  Souik- 
work,  and  any  continuation  there- 
of, so  that  they  did  not  deflate 
from  their  regular  road,  for  that 
purpose. 

(a)  By  which  it  is  enacted,  that 
''  no  person  or  persons  should  pre- 
sume to  stand,  ply,  or  drive /or 
hire,  with  any  coach  whatsoever, 
hearse,  or  coach  horses,  or  should 
let  to  hire  any  mourning  coach 
or  coach  horses,  to  wait  or  attend 
on  any  fbneral  within  the  dties 
of  London  and  WesHnimttr,  or 
suburbs  of  the  same,  or  within 
the  parishes  or  places  comprised 
within  the  weekly  bills  of  mortal- 
ity, except  sndi  person  or  persons 
vAio  were  or  should  be  licensed 
by  the  said  commisuoners,  pursu- 
ant to  the  Stat.  9  Ann.  c. 23 :— and 
that  every  person  or  persons  so  of- 
fending, should,  for  every  such 
offence,  forfdt  the  sum  of  6/.»  the 
said  offence  to  be  determined,  and 
the  said  penalty  to  be  recovered, 
levied  and  applied,  as  in  and  by  the 
said  recited  act  was  directed,  con- 
cerning the  penalty  for  driving  an 
hackney  coach  for  hire  without  li- 
cense within  the  places  aforesaid** 
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bind  the  keepers  of  hackney  coaches ;  so  by  the  4lh  ae<S 
tion  of  the  statute  oiAnne  (a)  the  penalty  of  5/.  is  only  in* 
posed  on  persons  driving  hackney  coaches,  and,  cone^ 
quently,  cannot  extend  to  the  driver  of  a  stage  coach; 
neither  can  the  9th  section  of  the  statute  48  Geo.  8,  c. 
87  {b),  be  applicable  to  the  present  question,  as  it  subjects 


i€ 


(a)  By  wUch  it  is  enacted,  thai 
no  person  or  persons  should  pre- 
i^une  to  drive»  or  let  to  hire,  by 
the  hour  <Hrday«  or  otherwise,  aay 
hackney  coach  or  coach  horses, 
within  the  cities  of  London  tM& 
Wetiwuniter,  or  suburbs  of  the 
same,  or  within  the  parishes  or 
places  comprised  within  the  bUls 
of  mortality,  without  iuch  leave 
or  license  first  obtained  from  the 
commissioners  fmr  regulating  and 
licensing  hackney  coaches^  upon 
pain  to  forfeit  for  eyery  such  of- 
fence, the  sum  of  5/.;  and  that 
every  coach  so  licenced  should  have 
a  mark  of  distinction,  by  figure,  or 
othenirise,  as  the  commissioners 
should  tiiink  fit" 

(6)  By  which  it  is  enacted,  that 
"no  owner  or  driver  of  any  stated 
figured  stage,  on  his  way  to  Low- 
don,  should  take  up  any  person 
as  and  for  a  passenger  in  his  coach, 
after  he  should  have  entered  the 
paved  streets  of  London  or  Wort- 
minster,  or  the  BoTomgk  of  Souik^ 
wmrk,  at  any  of  the  extremities 
tliereof  respectively;  nor  should 
any  sudi  owner  or  driver  of  any 
such  stated  figured  stage,  on  his 
return  into  the  country,  take  up 
any  personas  and  for  apassenger 
in  his  coach,  for  the  purpose  of 
setting  down  such  passenger  in 
any,  of  the  paved  streets  of  Lorn* 


don  or  Wertmmsier  or  bcffongh  si 
Southwark,  such  owner  or  drifcr 
well  knowing  «l  the  time  wheihs 
should  take  up  sndi  pasisiga; 
that  it  was  his  intentiOB  to  get  (MS 
of  such  stage  in  any  of  the  psied 
streets  of  London  oiWertmuaUt, 
or  borough  of  SairtkoktHi,  uttier 
a  penalty  for  every  such  eftasi 
of  any  sum  not  exoeeding  3L»  ssr 
less  than  20f:,  in  the  c&crsd«iof 
die  oommissSoners  for  lipiariif 
hackney  coadies,  or  thevu^ftft 
of  them,  before  wlioili  aay  coa* 
plaint  in  tlus  behalf  shorid  k 
heard;  or  if  any  person,  bsisgsa 
owner  of  such  stated  figuiedittgit 
should  offend  a  aecondtimeea  AH 
bdialf,  it  should  belawid  ftrthi 
commissioners,  or  the  miyor  pat 
of  them,  bef(Mie  wbom  such  csss* 
phunt  should  be  hesird,  fl>  veniK 
the  license  of  sudi  ownnKso  ioflM* 
ing  more  than oaeei  yel^  Mi«ldiS< 
less,  so  that  no  soohowner  orMNI 
should  be  liaMe  to  aay  peaallylhr 
any  such  oflhnoe,  if  any  pertoa 
v9hiom  he  should  hiife  so  HM 
vf  and  set  down  in  any  of  Hb 
paved  streets  of  Lmdon  or  Vf^ 
minMer,  or  the  borough  of  Smdk 
work,  shoold  havepreviooilylilHi 
his  place  for  the  cd<anlry,iilais 
(tf  the  regular  bookkiglieilissii  sal 
paid  tiie  full  ht^wtem&b^ 


M 


(m)  By  wldcfa  U  is  enacted,  that     and  penalties  that  shaU  grow  due 
all  tiie  said  weekly  and  other     or  payable  by  virtue  of  this  act» 


ai^d  soms  of  money,  to  be  or  breach  of  any  orden  or  bye 
reserved*  or  payable,  for  thelicen-  laws,  thai  shaU  be  made  by  the 
ses  respecdvely,  and  all  forfdtnres     commisiipiiers  for  rsfpUi^Qg  mi 
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the  party  offending,  to  a  penalty  not  exceeding  SL,  nor  less         IftH*^ 
than  SOs.f  according  to  the  nature  of  the  offi^tice,  and  here        Cloud 

it  appears  on  the  fiice  of  the  conviction,  that  the  plaintiff  Tvm%x. 
has  been  convicted  in  the  penalty  of  5L 

The  learned  Serjeant  was  proceeding  with  hisobjectionsi 
when  he  was  stopped  by  the  Court,  who  called  on  Mr.  Ser- 
jeant FiMughoH  to  support  the  c(mviction« 

He  submitted  that  there  could  be  no  doubt  but  that  the 
plaintiff  had  been  guilty  of  an  offence  under  the  4ih  sect,  of 
die  stat'9i^iiii^,  and  the  Sd  sect,  of  the  stat.  1  Geo.  1 ,  c.  57. 
The  conviction  is,  at  all  events,  good  in  substance,  and  there 
is,  consequently,  no  foundation  for  either  of  the  objections 
that  have  been  raised  against  it,  and  it  is  quite  clear  that  if  it 
can  be  supported,  it  is  conclusive  as  against  the  plaintiff. 
AMiough  his  coach  was  not  therein  stated  to  be  a  hackney 
'coach,  yet  it  is  alleged,  that  he  drove  and  let  to  hire  a 
coach,  he  not  being  licensed  by  the  commissioners  so  to 
do,  which  is  of  itself  sufficient  to  support  it.  3y  the  sta- 
tute 9  i^mi^,  c.  23,  a  monopoly  was  given  to  the  licens- 
ed owners  of  hackney  coaches  within  the  cities  of  London 
and  Westminster,  upon  the  consideration  of  their  paying 
a  weekly  rent ;  and  by  the  second  section  the  commissioners 
were  empowered  to  license  eight  hundred  such  coaches,  at 
Qg,  per  week,  payable  monthly ;  and  by  the  4th  section,  a 
person  driving  such  coach  or  coach  horses  without  a  li- 
cense, was  liable  to  the  penalty  of  fi/.,  and  such  coaches 
were  also  required  to  have  a  mark  of  distinction  or  figure 
made  thereon,  that  they  might  be  known  if  any  complaint 
should  be  made  against  the  drivers.  .  And  by  the  ISth 
section  it  was  enacted  that  (a),  the  weekly  rents  for  the  li- 
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censes,  and  all  forfeitures  and  penalties  that  should  be  pay« 
able  by  virtue  of  the  act,  should  be  levied  by  distress  of 
the  goods  of  the  offender,  by  warrant  of  three  of  the  com- 
missioners; and  by  the  13th  section,  all  ofiences  againt 
the  act  were  to  be  heard  in  a  summary  way  by  three  of 
the  commissioners ;  and  their  adjudication  was  to  be  fioal. 
As,  therefore,  the  owners  of  such  coaches  were  subject  to 
certain  penalties,  as  well  as  restrained  by  various  rules  and 
bye  laws,  it  would  be  a  manifest  injustice,  if  their  privikga 
could  be  destroyed  or  defeated  by  the  competition  of  other 
coaches,  which  were  not  duly  licensed  by  the  commission- 
ers:  and  although  it  has  been  objected,  that  it  is. not 
stated  on  the  face  of  the  conviction,  that  the  plaintiff drore, 


licenring  hackney  coaches  in  pur- 
suance of  the  authority  to  them 
given  by  this  act  for  that  purpose, 
(the  sud  penalties  and  forfeitures 
to  be  incurred  by  the  said  com- 
missioners themselves,  or  any  of 
them,  excepted),  shall  be  levied  by 
distress  of  the  goods  and  chattels 
of  the  offender  or  offenders,  by 
warrant  under  the  hands  and  seals 
of  the  said  commissioners,  or  any 
three  or  more  of  them,  which  shall 
be  sold  within  ten  days,  and  the 
overplus  shall  be  returned  to  the 
owner,  the  charges  of  making  and 
selling  the  distress  being  first  de- 
ducted and  allowed,  together  with 
the  charge  of  the  warrant  for  the 
distress,  if  upon  seven  days' notice 
they  do  not  pay  the  fines  and  pe- 
nalties incurred  without  such  war- 
rant; and  in  default  of  distress 
for  any  such  fine,  penalty,  or  for- 
feiture, as  aforesaid,  except  before 
excepted,  the  offenders  neglecting 
or  refusing  to  pay  the  same,  shall, 
by  warrant  under  the  hands  and 
seals  of  the  said  commissioners,  or 


any  three  or  more  of  tiwoB,  be 
committed  to  prison,  thereto  coa- 
tinue  without  bail  or  mamprin, 
till  he,  she,  or  they,  have  paid  lud 
fine,  or  forfeiture,  or  penalty,  u 
was  due  from  him,  her,  or  then; 
and  in  case  any  such  wed[fyor 
other  rent  or  payment,  for  aay 
hackney  coach  as  aforesaid,  iUl 
be  beldoid  or  unpidd  for  the  ^ice 
of  fourteen  diqrs,  after  the  nae 
shall  become  due,  and  ought  to 
be  pud  as  aforesaid,  in  every  sock 
case,  it  shall  and  may  be  lavfid 
for  the  said  commissioners  fidrre* 
gulating  and  licensing  the  $M 
coaches,  or  the  major  part  of  thca^ 
for  the  time  being,  (without  aay 
demand  to  be  first  onade  of  fbt 
said  arrear)  to  revoke  and  esaa- 
termand  the  license  mpon  «M 
such  arrears  shall  be  incmM 
and  instead  thereof  to  license  lay 
other  hackney  coachman,  ioAe 
manner  by  this  act  preserM} 
any  thing  tiierdn  contained  to  liM 
contrary  notwithstanding.'' 
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or  let  to  hire,  a  hackney  coach ;  yet  any  coach  must  be  ^18^ 
deemed  a  hackney  coach  within  the  spirit  of  the  act,  by 
which  the  driver  conveys  persons  from  street  to  street  for 
hire^  which  is  here  admitted  to  have  been  done.  It  also 
appears  on  the  face  of  the  conviction,  that  the  plaintiff 
drove  and  let  to  hire  two  coach  horses^  which  is  also  pro- 
hibited by  that  statute :  but  by  the  third  section  of  1  Geo. 
If  c.  57,  which  has  been  made  perpetual  by  several  sub- 
sequent acts,  no  person  can  presume  to  stand,  ply,  or  drive 
for  hire  with  any  coach  whatsoever,  &c.  within  the  ci- 
ties of  London  and  Westminster ^  or  suburbs  of  the  same, 
except  such  person  be  previously  licensed  by  the  commis- 
sioners, pursuant  to  the  statute  oi  Anne;  and  if  he  does  so, 
he  is  liable  to  the  penalty  of  5/. ;  and  here  enough  is  stat- 
ed on  the  face  of  the  conviction,  to  shew  that  the  plain- 
tiff's coachman  drove  the  coach  in  question  for  hire  within 
such  limits. 

[Mr.  Justice  Burrough. — The  information  of  the  wit- 
ness as  set  out  in  the  conviction,  alleges,  that  a  driver  of  the 
coach  in  the  employ  of  the  plain  tiffdid  drive  to  hire  a  certain 
eoach  and  two  coach  horses,  and  conveyed  a  person  in  the 
said  coach  for  hire,  instead  of  stating,  according  to  the  words 
of  the  statute  1  Geo.  1,  that  he  drove  ybr  hire  with  a 
coach.  It  therefore  appears  to  me  to  be  perfectly  clear, 
that  the  information  does  not  state  such  an  offence  as 
would  give  the  commissioners  a  jurisdiction  to  convict  the 
pfauntiff.] 

The  offence,  as  charged  at  the  commencement  of  the 
conviction,  is,  that  the  plaintiff,  not  being  licensed  by  the 
cammissioners,  did  drive  and  let  to  hire  a  certain  coach 
from  St.  PauVs  Church  Yard,  in  the  city  of  London,  to 
PieeadiUy,  in  the  liberty  of  the  city  of  Westminster:  audit 
18  dear  that  by  so  doing,  he  was  fully  aware  that  he  was  in- 
fringing on  the  rights  and  privileges  of  hackney  coachmen. 
The  statutes  of  ^nn^and  George  the  Ist^  must  be  taken  to- 
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gether ;  and  the  latter  applies  to  any  coach  whatever ;  and 
the  same  penahy  is  given  by  both.  The  Court  will  dedde 
on  the  merits  of  the  case>  and  not  on  the  mere  technical 
language  or  informality  of  the  conviction.  The  statute 
55  Oeo.  3,  c.  185,  appears  to  be  entirely  out  of  the 
question,  as  it  only  allows  the  owners  or  drivers  of  stage 
coaches,  duly  licensed  by  the  commissioners  of  stamps,  to 
take  up  passengers  within  the  bills  of  mortality  out  of  the 
paved  streets  of  London  or  Westminster^  provided  they 
do  not  deviate  from  their  regular  road  for  that  purpose. 


Lord  Chief  Justice  Best.  —  In  this  case,  the  convictkn 
alone  is  to  be  looked  at;  and  if  it  be  not  in  strict  confiw- 
mity  with  the  statutes  on  which  it  is  founded,  and  we  were 
to  decide  against  the  plaintiff,  a  party  might  be  punished, 
although  he  might  not  have  been  legally  convicted  of  any 
offence.  It  is  true,  he  might  have  done  an  act  which  might 
have  rendered  him  liable  to  the  conviction,  but  unless  such 
conviction  be  properly  and  legally  obtained,  it  cannot  avail 
I  am  clearly  of  opinion,  that  the  plaintiff  has  not  been  pro- 
perly convicted,  and  that  the  terms  of  the  information,  as 
well  as  the  facts  therein  contained,  were  altogether  insulE- 
cient  to  bring  him  within  the  words  or  spirit  of  either  of  the 
statutes,  under  which  it  has  been  contended,  that  he  mi^ 
be  convicted.  The  offence  charged  is  certainly  not  withiathe 
words  of  the  statute  of  Anne^  for  the  legislature  foresaw  no 
such  case  as  the  present  when  that  act  was  passed;  and  al- 
though Ucensed  hackney  coachmen  were  allowed  to  claim  a 
monopoly  in  respectof  certain  weekly  sums,  which  they  paid 
to  government  for  their  coaches,  yet  it  was  only  meant  to 
prevent  any  person  not  having  a  license,  from  driving  a 
hackney  coach,  and  to  protect  persons  paying  the  duties 
for  such  coaches,  against  those  who  did  not.  The  words 
of  that  statute  are,  that  *'  no  person  shall  presume  to  drive 
or  let  to  hire,  any  hackney  coach  or  coach  horses,  within  08^ 
tain  limits,  without  leave  or  license,  obtained  from  the  com- 
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missionersfor  regulating  and  licensing  hackney  coaches:  ^*       ^2^^ 
but  this  was  not  intended  to  apply  to  a  stage  coach*  which, 
in  driving  along,  might  take  up  and  put  down  passen- 
gers in  the  streets,  but  only  where  the  drivers  of  such 
coaches  professed  to  act  as  hackney  coachmen :  and  the 
same  principle  that  applies  to  the  coach  must  be  extend- 
ed to  the  horses  also.  Here,  the  plaintiff  did  not  profess  to 
drive  a  hackney  coach  or  to  act  as  a  hackney  coachman ;  on 
the  contrary,  his  servant  was  driving  a  stage  coach,  duly 
licensed  by  the  commissioners  of  stamps*  for  that  purpose. 
Besides,  the  plaintiff  was  paid  his  full  fare  for  conveying 
a  passenger  the  whole  of  the  distance  from  St.  Pauts  to 
JKensingian:  the  contract  therefore  was  perfectly  legal,  and 
the  driver  was  bound  to  take  the  party  who  had  paid  the 
fiure,  as  a  passenger,  as  he  professed  at  the  time,  that  he 
was  going  to  Kensington;  and  if  he  had  not  taken  him,  the 
plaintiff  would  have  been  guilty  of  a  breach  of  contract ; 
and.the  driver  could  not  prevent  him  from  getting  down 
m  PiccadiUy,  and  insist  on  carrying  him  on  to  Kensing- 
ton.    It  has  been  said,  however,  that  this  case  falls  within 
the  provisions  of  the  statute  I  Geo.  1,  c.  57,  but  the  in- 
fonnation  does  not  describe  the  offence  within  the  words  or 
meaning  of  that  act,  as  it  is  stated  in  the  information  that  the 
{daintiff  did  drive  to  hire;  and  the  words  of  the  statute  are, 
that  no  person  shall  presume  to  ply  or  driveybr  hire ;  and 
there  b  nothing  in  the  information,  or  on  the  face  of  the 
conviction,  to  shew  that  there  had  been  a  driving/or  hire. 
IS  the  words  ^'  and  let,"  at  the  commencement  of  the  con- 
viction, were  struck  out,  it  would  make  it  conformable  to 
the  information,  and  it  would  stand  as  a  driving  to  hire, 
which  would  be  altogether  unintelligible.     The  letting  to 
hire  in  the  statute  1  Geo.  1,  applies  only  to  mourning 
coochesy  and  there  is  no  allegation  that  the  plaintiff  drove 
a  coach ybr  hire.     If  a  person  were  to  drive  his  own  coach, 
which  is  now  frequently  done,  he  must  drive  it  for  hire, 
in  order  to  be  brought  within  the  terms  and  operation  of 
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the  Statute.  The  statute  55  Geo.  8,  does  not  appear  to 
me  to  be  at  all  applicable  to  the  question,  as  no  reference 
TuR»RY.  is  there  made  to  the  former  statutes  o{  Anne  and  George 
the  Ist;  on  neither  of  which  can  the  conviction  be  sup- 
ported ;  and  whether  these  latter  statutes  be  taken  toge- 
ther or  separately  y  I  am  clearly  of  opinion  that  the  convic- 
tion is  bad ;  and  as  there  is  no  legal  decision  on  the  sub- 
jecty  the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  k 
impossible  to  decide  this  question  on  the  merits^  as  we 
must  be  confined  to  the  terms  of  the  conviction  alone,  and 
it  is  clear,  according  to  the  late  decision  of  this  Court  in 
the  case  otBrittain  v.  Kinna$rd{a)f  that  where  a  Justice 
of  the  Peace  has  jurisdiction,  his  conviction  is  condusire 
evidence  of  the  facts  stated  in  it,  provided  no  defects  ap- 
pear upon  the  face  of  it  Here,  it  has  been  contended 
for  the  defendants,  that  this  conviction  was  well  founded, 
and  may  be  supported  on  the  statute  9  Anne,  but  that  sta- 
tute only  applies  to  hackney  coaches,  or  hackney  coach 
horses ;  and  here,  the  conviction  has  dropped  the  word  kach 
net/f  and  merely  charged  the  plaintiff  with  having  driven 
and  let  to  hire,  a  certain  coach  and  two  coach  horses, 
from  St.  PauFs  Church  Yard  to  Piccadilly.  This  is  a 
penal  statute,  and  must  be  construed  strictly,  and  in  order 
to  bring  a  party  within  it,  the  offence  with  which  he  is 
charged  must  be  laid  within  the  letter  and  spirit  of  the 
act.  Still,  however,  it  has  been  said,  that  the  plaintiff  has 
been  guilty  of  an  offence  under  the  statute  1  Geo.  1,  c.57, 
s«  3,  by  which  it  is  enacted,  that  no  person  shall  presume 
to  stand,  ply,  or  driveybr  hire,  with  any  coach  whatsoever, 
&c.  and  here  the  plaintiff  is  charged  in  the  conviction,  with 
having  driven  and  let  to  hire.  But  in  the  informatkn, 
the  words  '^  and  let,"  are  omitted,  and  he  is  there  merdy 

(a)  4  B.  Moore,  50. 
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stated  as  having  "  driven  to  hire."  Now  the  only  words  .2^^, 
in  the  statute  to  which  a  driving  and  letting  to  hire  can 
apply,  are  a  letting  to  hire  a  mourning  coach,  or  coach 
horses  to  wait  or  attend  on  a  funeral^  within  certain 
limits  therein  expressed.  There  is  a  manifest  distinction 
between  a  letting  to  hire  and  a  letting  Jbr  hire ;  and  as  in 
the  information,  the  plaintiff  is  only  charged  with  having 
driven  to  hire,  instead  of  alleging,  according  to  the  words 
of  the  statute,  that  he  drove  for  hire  toith  a  coach,  I  am 
clearly  of  opinion,  that  the  conviction  is  bad  upon  the 
hce  of  it,  that  the  distress  in  question  was  made  without 
legal  authority,  and,  consequently,  that  the  plaintiff  is 
entitled  to  recover. 

Mr.  Justice  Burrouoh. — It  is  perfectly  clear  that  this 
conviction  cannot  be  supported  by  either  of  the  statutes 
to  which  we  have  been  referred;  and  the  information,  on 
which  it  is  founded,  appears  to  me  to  be  altogether  insuf- 
ficient to  warrant  the  defendants  to  convict.  The  plain- 
tiff is  therefore  entitled  to  recover, 

Postea  to  the  plaintiff. 
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Evans  v.  Sweet.  v**'1^' 

JWIr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob-  ^^i,^,^  ,  mo, 
tained  a  rule,  calling  on  the  defendant  to  shew  cause,  why  tiff  brought  • 

,  ^  ...  wnt  of  error  oa 

the  wnt  of  testatum  ^fieri  facias  sued  out  in  this  cause  a  judgment  of 

and  levied  on  the  goods  of  the  plaintiff,  should  not  be  set  ^'^  ncJttd 

aside  for  irregularity,  with  costs.     He  founded  his  motion  2^J[JJ[*^5 

on  an  affidavit  of  the  plaintiff*s  attorney,  which  stated,  the  defendant, 

after  senrioe  of 

that  previously  to  signing  final  judgment  in  this  cause,  a  the  allowance 
writ  of  error  for  reversing  such  judgment,  had  been  lodg-  unia*  the  pLn. 

tiff  or  hit  coun- 
•el  pointed 

out  some  real  or  specific  error.     An  affidavit  by  the  pla^tiff 's  attorney,  stating  that  he  was  advised 

that  there  was  real  error,  is  not  sufficient 
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ed  with  and  allowed  by  the  clerk  of  the  errors;  and  thai  i 
copy  of  the  allowance  was,  immediately  after  the  signing 
of  the  judgment  and  taxing  the  defendant's  costs  theieoot 
and  before  quitting  the  Prothonotary*s  office  on  that  oc- 
casion,  served  personally  on  the  defendant's  attoniey, 
who  made  no  objection  thereto.  That  notwithstanding 
sueh  allowance  and  service,  and  without  any  rule  or  order 
of  this  Court  for  leave  to  take  out  execution  on  the  judg- 
ment, a  writ  of  testatum  fieri /acitis  was  issued  by  the  de- 
fendant's attorney,  and  delivered  to  the  Sheriff  of  JMtddfe* 
sexy  to  levy  on  the  plaintiff's  goods  for  the  amount  of  die 
defendant's  costs  taxed  on  the  judgment;  and  that  by  fi^ 
tue  of  such  writ,  the  sheriff  took  possession,  and  continued 
in  such  possession  several  weeks.-^The  plaintiff's  atto^ 
ney  also  swore,  that  the  writ  of  error  was  brought,  in  or- 
der to  obtain  a  final  decision  upon  a  very  important  and 
disputed  point  appearing  on  the  face  of  the  record  of  die 
judgment,  and  that  he  was  advised  that  there  was  real  er- 
ror in  the  judgment,  and  such  as  he  believed  to  be  sufi- 
cient  to  reverse  the  same. 

Under  these  circumstances,  the  learned  Serjeant  sub- 
mitted, that  this  execution  was  irregular,  and  he  relied  on 
the  case  of  Levett  v.  Perry  (o),  where  the  Court  said,  thit 
"  the  practice  not  to  stay  proceedings  pending  a  writ  of  e^ 
ror  must  be  confined  to  those  cases  where  the  party  himsdft 
his  attorney,  or  bail,  declare  that  the  writ  of  error  is  brou^t 
only  for  delay."  Here,  however,  the  plaintiff's  attorney  hu 
expressly  sworn,  that  he  believes  there  is  real  error  in  tbe 
judgment,  and  sufficient  to  reverse  the  same,  notwithstand- 
ing which,  the  defendant  has  thought  fit  to  sue  out  die 
execution. 


Mr.  Serjeant  PeU^  and  Mr.  Serjeant  Wilder  now  shew- 
ed cause,  on  an  affidavit  of  the  defendant's  attorney,  which 

(a)  6  Term  Rep.  669. 
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Stated,  that  at  the  last  Sittings  at  Nm  Prius  in  the  last       J^^ 
Easier  Term,  this  cause,  in  which  the  defendant  had  plead- 
ed the  general  issue,  as  well  as  several  special  pleas,  came 
on  for  trial,  when  the  plaintiff  was  nonsuited ;  that  after- 
wards, and  in  the  same  Term,  the  defendant's  attorney  was 
served  with  a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  had ;  and  that  in  Trinity  Term 
last,  the  rule  was  discharged,  and  final  judgment  entered 
up  (a).    That  after  the  taxation  of  the  defendant's  costs, 
the  copy  of  a  rule  for  the  allowance  of  a  writ  of  error  was 
served  on  the  defendant's  attorney,  and  that  being  advised, 
that  such  writ,  after  a  nonsuit,  was  not  a  supersedeas  o{  ex- 
ecntion,  he,  by  the  advice  of  counsel,  caused  the  writ  odes- 
Ustum  fieri  facias  to  be  issued  against  the  plaintiff's  goods ; 
and  that  during  the  time  the  sheriff  was  in  possession  un- 
der the  execution,  a  commission  of  bankruptcy  was  issued 
against  the  plaintiff,  under  which  he  was  found  and  de- 
dared  a  bankrupt.     For  the  defendant,  it  was  submitted, 
that  the  question  was  of  considerable  importance,  vi»,  in 
what  case  a  writ  of  error  can  be  sued  out  on  a  judgment  of 
nonsuit ;  and  there  are  conflicting  decisions  on  the  point.  Al- 
though, in  Levett  v.  Perry,  the  Court  of  King's  Bench  is 
reported  to  have  said,  that  the  practice  not  to  stay  proceed- 
ings pending  a  writ  of  error  must  be  confined  to  cases  where 
tbe  party  himself,  or  his  attorney,  declares  that  it  was  brought 
only  for  delay ;  yet  that  can  only  apply  to  cases  where  a  writ 
of  error  has  been  sued  out  after  verdict,  in  an  ordinary  case, 
or  dt  the  instance  of  a  defendant;  but  error  on  a  judgment 
of  nonsuit,  must  generally,  if  not  always,  be  considered  as 
brought  for  delay.     The  case  of  Kempland  v.  Macau- 
ley  (6)  is  precisely  in  point,  and  the  Court  there  refiised 
to  set  aside  a  defendant's  execution  for  the  costs  of  a  non- 
suit sued  out  after  notice  of  allowance  of  a  writ  of  error, 
on  the  ground  that  it  could  only  be  brought  for  delay ; 

(a)  See  ante,  pp.  556—563.  {b)  4  Term  Rep.  436. 
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and  the  case  of  Box  v.  Bennett  (a)  was  there  relied  on^ 
where  this  Court  decided  the  same  point,  and  on  the  same 
ground  9  viz.  that  the  writ  of  error  in  such  a  case  muit 
evidently  be  brought  for  the  purpose  of  delay  and  yexa- 
tion.  Besides,  in  Kempland  v.  Macatdey^  Lord  Kenyim 
said,  that  ''  in  general  the  rule  is,  that  a  writ  of  error  al- 
lowed and  served,  operates  as  a  supersedeas  to  an  execu- 
tion, and  the  Court  will  stay  the  proceedings  of  course; 
but  that  is  on  the  supposition  that  the  party  may  have 
some  error  to  complain  of  in  the  judgment,  which  it  is 
right  should  be  examined  into  before  execution  is  awarded; 
and,  therefore,  if  it  appear  plainly  and  unequivocally  to 
the  Court,  that  the  writ  of  error  is  broughtmerely  for  dday, 
that  reason  does  not  hold;*'  and  Mr.  Justice  Butter  said, 
"  the  rule  is,  that  if  it  be  apparent  to  the  Court  that  the  writ 
of  error  is  brought  merely  for  delay,  they  will  not  stay 
execution.  How  that  is  to  be  made  out  is  matter  of  efi- 
dence  in  each  case.  In  general,  the  Court  require  it  to 
be  proved  by  an  acknowledgment  from  the  party  who  sues 
out  the  writ  of  error,  and  they  have  held,  that  the  belief 
of  the  other  party,  that  it  is  brought  for  delay,  is  not  suffi- 
cient. But  here  it  is  apparent,  that  there  can  be  no  er- 
ror of  which  the  plaintiff  can  avail  himself;  for  if  the  re- 
cord were  manifestly  erroneous,  the  plaintiff  who  has  made 
default  by  suffering  a  nonsuit,  can  never  have  a  judgment 
afterwards  in  his  favour."  It  does  not  appear  from  the 
report  of  the  case  of  Levett  v.  Perry ^  that  either  Lord 
Kenyan  or  Mr.  Justice  Butter,  were  in  Court  at  the  time 
it  was  decided,  although  they  both  gave  decisive  opinions, 
and  the  latter  assigned  his  reasons  for  so  doingin  Kefj^^land 
V.  Macauley.  The  case  of  Box  v.  Bennett  is  reported  by 
Mr.  Nolan  in  a  note  to  the  case  otNewett  v.  Pidgeoniji)^ 
in  which  it  is  stated,  that  *^  the  Court  at  first  questioned, 
whether  a  writ  of  error  could  be  brought  on  a  judgment  of 

(a)  1  H.  Bl.  432.  {h)  1  Str.  3d  edit,  by  Nokn,  235. 
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DODBuit.  On  the  next  day,  howeyer,  after  consulting  with  ^^^ 
the  officers,  they  held  that  the  writ  would  lie,  but  that  on 
the  affidavits  it  was  clear  that  it  ought  not  to  have  been 
brought  in  that  case ;  they,  theirefore,  discharged  the 
rule,  and  intimated,  that  they  would  never  interfere,  either 
to  stay  proceedings,  or  to  set  aside  an  execution,  because  a 
writ  of  error  was  depending  at  the  suit  of  the  plaintiff,  on 
a  judgment  of  nonsuit,  unless  he  could  shew  that  he  had 
brought  the  writ  of  error  for  some  error  that  could  be 
pointed  out  and  relied  upon  by  his  counsel.**  That  is 
founded  on  a  rule  of  this  Court  made  in  the  reign  of  Eli- 
xabeth  (a),  and  by  which  it  was  ordered  by  the  Justices  of 
this  Court,  for  the  avoiding  of  delays  of  execution,  **  that 
the  clerk  of  the  treasury  for  the  time  being,  should  not 
make  any  supersedeas  upon  any  writ  of  error,  to  reverse 
or  affirm  any  judgment  given  in  this  Court  upon  any  ver- 
dict, demurrer  in  law,  or  confession,  until  some  manifest  or 
pregnant  error  therein  be  notified  by  the  party  or  some 
of  his  counsel  that  sueth  the  writ  of  error,  unto  the  Jus^ 
tices  of  the  Bench,  or  to  one  of  them  at  least."  Here, 
however,  the  plaintiff's  attorney  only  swore,  that  the  writ 
of  error  was  brought,  in  order  to  obtain  a  final  decision 
upon  a  very  important  and  disputed  point,  and  although 
that  might  be  true,  it  was  not  sufficient  to  call  on  the 
Court  to  decide  it:  and  as  it  appears  that  the  plaintiff  has 
become  bankrupt  since  the  execution,  it  was,  at  all  events, 
incumbent  on  him  or  his  counsel  to  point  out  the  particu- 
lar error  apparent  on  the  record. 

Mr.  Serjeant  Cross  in  support  of  the  rule,  submitted, 
that  it  was  quite  clear  that  a  writ  of  error  might  be  sued 
out  on  a  judgment  of  nonsuit.  In  Beacon* s  Abridgment  {b) 
it  is  said^  that  ''  if  the  plaintiff  be  nonsuit  at  Nisi  Prius, 

(a)  Easter,  23  EMz.  and  see  Rule  Mich.  6  &  7  Blis.  Div.  5. 

(6)  Tit.  Error,  A,  2. 
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upon  which  costs  are  taxed  by  the  same  Jury,  by  the  sta- 
tutes 23  Hen.  8,  c.  15,  4  Jac.  1,  c.  3,  and  judgment  given 
for  them  against  the  plaintiff,  he  may  have  a  writ  of  error 
npoii  this  judgment ;"  and  the  same  doctrine  was  laid  down 
in  Rollers  Abridgment  (a),  and  which  was  recognized  as  an 
authority  iaNetoett  v.  Pidgeon,  and  was  not  denied  in  Box 
▼•  Bennett,  where  the  Court  said  {b\  "  that  though  e^ 
ror  might  be  brought  on  a  judgment  of  nonsuit,  it  did  not 
follow  that  the  execution  ought  to  be  set  aside***  So,  in 
Baeon^s  Abridgment  (c)  it  is  said,  a  man  may  asdgn  eN 
rors  in  law  or  fact,  upon  a  judgment  given  agiunst  him  by 
de&ult,  and  19  Ass.  8,  and  1  Rollers  Abridgment,  675,  are 
referred  to  in  support  of  that  position.  In  Kemplandf. 
Macauley,  it  was  not  objected  that  a  writ  of  error  would 
not  lie  on  a  judgment  of  nonsuit ;  and  in  the  subsequent 
case  oi  Levett  v.  Perry,  where  that  case  was  cited  and  re- 
lied on  by  counsel,  the  Court  expressly  said,  that  the  cases 
where  proceedings  could  not  be  stayed  pending  a  writ  of 
error,  must  be  confined  to  those  in  which  there  has  been  ade- 
claration  by  the  party  or  his  attorney  that  it  was  brought  for 
delay ;  and  as  that  is  the  last  decision  on  the  subject,  it  can- 
not be  presumed  that  it  was  hastily  passed  over,  or  without 
due  consideration ;  and  the  principle  there  laid  down  is  per- 
fectly plain  and  intelligible,  and  ought  not  to  be  departed 
from,  as  a  writ  of  error  is  obtainable  as  a  writ  of  right;  and 
it  is  clear,  that  an  error  in  fact  is  a  good  ground  to  sap- 
port  such  writ,  and  which  could  not  appear  on  the  &ce  of 
the  record ;  and  even  if  it  did,  no  case  has  been  cited  to 
shew,  that  the  party  suing  out  the  writ  is  bound  to  point 
out  the  nature  of  it  at  the  time  the  allowance  is  served, 
or  afterwards  satisfy  the  Court  that  there  is  real  error. 

Lord  Chief  Justice  Best. — A  writ  of  error  in  a  dvil 
cause,  is  a  writ  of  right,  and  obtained  by  purchase,  and 

va) Vol.1. 744, tit. Error, (F)l.   (6)1H.B1.432.    r)rit. Error.(A)2.»i 
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the  Court  into  which  it  is  brought,  caiinot,  in  gene-  ^  1»M» 
ral,  order  execution  to  be  sued  out  in  the  original  suit, 
after  such  writ  has  been  aQowed  by  the  proper  officer. 
It  has  been  prored,  from  the  Year  Books  to  the  pre* 
sent  time,  to  be  a  writ  founded  on  common  sense,  and  the 
Court  is  not  to  judge  whether  it  ought  to  be  allowed  or  not. 
For  a  long  period  of  time,  it  operated  as  a  supersedeas 
of  execution,  from  the  time  of  its  allowance,  or  notice  of  its 
haTing  been  sued  out;  but  it  has  been  since  laid  down  in 
a  series  of  cases,  too  long  estabBshed  to  be  doubted,  that 
where  the  writ  is  manifestly  sued  out  for  the  mere  pur- 
pose of  delay,  it  is  not  a  supersedeas,  and  in  such  a 
case,  the  Court  will  not  interfere  to  prevent  execution; 
and  that  whether  it  were  brought  for  delay  or  not,  might 
be  ascertained  by  the  declaration  of  the  party  or  his  attor- 
ney. So,  it  has  been  Ibng  since  decided,  that  a  writ  of 
error  may  be  brought  on  a  judgment  of  nonsuit,  as  in  the 
case  of  an  irregularity  in  entering  up  the  judgment.  But 
in  general,  it  must  be  presumed,  that  there  is  no  substantial 
ground  of  error  in  such  a  case,  as  the  plaintiff,  by  allowing 
himself  to  be  nonsuited,  is  out  of  Court,  and  thereby  waives 
any  right  he  might  have,  to  take  an  objection  to  the  orig- 
inal record,  although  the  defendant  might  have  pleaded 
a  false  or  improper  plea,  or  which  did  not  contain  a  suf- 
ficient answer  to  the  action ;  but  that  cannot  apply  to  the 
present  case,  where  the  general  issue  was  pleaded.  Where, 
however,  there  is  a  total  want  of  probability  of  error,  the 
Court,  although  they  will  not  in  general  put  the  party  to 
point  out  the  specific  error;  yet,  before  they  will  stay  exe- 
cution, they  may  call  on  him  to  state  in  what  such  error 
is  supposed  to  consist;  and  in  this  case,  we  are  not  satis- 
fied with  the  mere  affidavit  of  the  plaintiff's  attorney, 
that  he  believes  there  is  real  error,  for  it  was  incumbent 
oil  him  to  instruct  his  counsel  what  the  error  really  was ; 
and  this  requisition  is  conformable  to  the  rule  of  the  23d 
of  EUs,  by  which  this  Court  would  not  allow  a  writ  of 
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£^^.  leave  to  set  it  aside,  and  that  a  new  trial  may  be  granted; 
and,  formerly,  this  coiild  not  have  been  done,  as,  if  a  plaiiir 
tiff  deserted  his  cause  at  Nisi  Prius,  he  was  considered 
as  wholly  out  of  Court,  and  cotdd  never  appear  again* 
This  case  came  before  me  at  Chambers,  and  after  I  had 
looked  at  the  cases  of  Box  v*  Bennett y  and  Kempkmd  v. 
Macauley^  and  the  reasons  there  stated ;  I  thought  it  was 
impossible,  that  there  could  be  any  real  ground  of  errw, 
and  accordingly  ordered  the  pluntiff,  if  he  thought  propeii 
to  apply  to  the  Court. 

Mr.  Justice  Gaselee. — It  does  not  appear  when  the 
practice  of  refusing  to  set  aside  or  stay  an  execution,  w 
sued  after  the  allowance  of  a  writ  of  error,  was  oiiginaBj 
introduced,  but  it  is  now  too  late  to  alter  or  put  a  stop  to 
it;  the  rule,  however,  is  confined  to  cases  where  the 
writ  of  error  is  evidently  brought  for  delay,  according  to 
the  opinion  of  Lord  Kenyan  in  Kempland  v.  Maeatikji; 
and  his  Lordship  there  recognised  and  adopted  the  caae 
of  Box  v.  Bennett,  as  being  precisely  in  point;  and  jet 
in  Levett  v.  Perry,  where  both  these  decisions  were 
again  brought  before  the  Court,  they  appear,  without  any 
discussion,  to  have  stated,  that  the  practice  not  to  slay 
proceedings  pending  a  writ  of  error,  must  be  confined 
to  those  cases  where  the  party  himself,  or  his  attomBj, 
declare  that  it  is  brought  only  for  delay^  but  they  as- 
signed no  reason  for  coming  to  that  conclusion.  Mr. 
Justice  BuUer,  in  Kempland  v.  Macauley,  said,  Aat 
the  rule  is,  that  if  it  be  apparent  to  the  Court  that  a 
writ  of  error  is  brought  merely  for  delay,  they  will  not 
stay  execution;  but  how  that  was  to  be  made  out  was  mat- 
ter of  evidence  in  each  case.  In  Masterman  v.  Crrant  (a)> 
the  Court  refused  to  stay  proceedings  pending  a  writ  of 
error,  where  the  defendant's  attorney  used  expressions 

(a)  5  Term  Rep.  7U. 
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the  Court  assign  any  reasons  for  so  doing.  It  is  singular,  sl?^ 
that  his  Lordship  should  not  have  noticed  his  own  deci« 
sion  in  Kempland  v.  Macauley,  which  was  not  three  years 
before ;  it  is,  therefore,  fair  to  presume,  that  he  was  ab- 
sent, and  that  the  question  in  Levett  v.  Perry  was  passed 
orer  in  haste,  or  without  much  attention  by  the  Court,  as 
it  appears  to  have  come  on  at  nearly  the  conclusion  of  the 
Temu  The  balance  of  authority,  however,  is  against  that 
decision,  and  as  this  case  is  an  exception  to  the  general 
rule,  and  as  it  is  not  probable  that  there  is  any  real  or 
substantial  ground  of  error  in  th^  judgment,  and  as  the 
defendant  pleaded  the  general  issue,  I  am  of  opinion  that 
we  ought  not  to  interfere  to  set  aside  or  prevent  the  exe- 
cution. 

Mr.  Justice  Park. — It  has  long  been  an  established 
rule,  both  in  this  Court  and  that  of  the  King's  Bench, 
that  in  cases  where  execution  is  allowed  to  issue,  notwith- 
standing a  writ  of  error  has  been  sued  out,  there  must  be 
satisfiictory  evidence  that  such  writ  was  brought  for  de- 
lay, but  as  a  writ  of  error  on  a  judgment  of  noifisuit  leaves 
no  colour  for  denying  the  imputation  of  delay,  the  Courts 
have  considered  it  to  be  necessary,  that  on  a  rule  for  set- 
ting aside  an  execution  issued  after  such  writ  has  been  al- 
lowed, the  party  suing  it  out  must  either  make  an  affidavit 
of  some  specific  error,  or  point  it  out  to  his  counsel,  that 
he  might  notify  it  to  the  Court.  If  this  be  so,  the  mere 
affidavit  of  the  plaintifTs  attorney,  that  he  was  advised 
that  there  was  real  error  in  the  judgment,  is  not  sufficient, 
as  he  might  have  been  ill  advised,  he  having  just  before 
swcnm^  that  the  writ  was  brought  to  obtain  a  final  decision 
upon  an  important  and  disputed  point. 

Mr.  Justice  Burrouoh.  —  In  a  case  of  judgment  of  non- 
suit, the  plaintifi*  must  generally  be  considered  as  out  of 
Court,  except  for  the  purpose  of  afterwards  applying  for 
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1824. 
Thursdayt 

Nov.  ]Qih.  Garland  t>.  Jekyll  and  Another. 

Where  two      JUr.  Serjeant  Taddy.  on  a  former  day  in  this  Term,  ob- 

qneftiont  were  '*  i         .         .   i  \> 

submitted  for  tained  a  rule  nisi^  that  it  might  be  referred  back  to  the 

the  Court  on  a  Prothonotary  to  review  his  taxation  in  this  cause,  and  al- 

qp^Aic&MfUid  i^j^  ^jjg  plaintiff  the  costs  of  the  special  case;  by  which 

cmeof  themwai  two  questions  were  originally  submitted  for  the  opinion  of 

coiuent:^  the  Court :  Jirst^  whether  the  plaintiff,  as  lord  of  the  manor, 

2dntiffha^  was,  upon  the  death  of  Sir   Thomas  Charles  Bunbvryf 

oome  prepared  entitled  to  more  than  two  heriots;  and  if  to  more  than 

to  argue  it,  waa 

entitled  to  the  two,  to  how  many,  in  respect  of  the  several  copyhold 

dai  caie,  ai-  premises  whereof  Sir  T.  C.  Bunbury  so  died  seised,  not 

fendut^^  ^ed-  ^^^^^^^8  fourteen  in  the  whole ;  and  secondly ^  to  which 

ed  on  the  point  horses  out  of  those  sold,  the  plaintiff,  at  the  time  of  such 

whidi  wai  ar- 
gued, sale,  was  entitled  as  heriots  in  respect  of  the  said  copy- 
hold estates?  After  the  argument,  the  latter  question  was 
withdrawn  at  the  suggestion  of  the  Court,  and  by  the  con- 
sent of  counsel  on  both  sides  (a) ;  and  the  first  having  been 
determined  in  favour  of  the  defendants,  as  the  Court  heU 
that  the  plaintiff  was  not  entitled  to  more  than  two  heri- 
ots, which  the  defendants  admitted  to  be  due,  the  Pro* 
thonotary  refused  to  allow  the  plaintiff  the  costs  of  the 
special  case,  although  he  had  obtained  a  verdict  for  a  ce^ 
tain  sum;  and  judgment  was  ordered  to  be  entered  up  for 
him  accordingly.     Under  these  circumstances,  the  learned 
Serjeant  insisted,  that  though  no  point  had  been  nused 
on  the  second  question,  still,  that  the  plaintiff  was  entitled 
to  the  ordinary  costs  of  the  special  case,  notwithstanding 
the  defendants  had  admitted,  in  the  first  instance,  that  two 
heriots  were  due,  and  to  which  only  the  plaintiff  was  even- 
tually held  to  be  entitled. 

Mr.   Serjeant   Vaughan  and  Mr.  Serjeant   Bosanquet 

(a)  See  ante,  p.  521. 
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now  shewed  causei  and  submitted,  that  as  the  only  ques-  >j^^ 
tion  between  the  parties  before  the  Prothonotary  was, 
whether  the  pkintiiF  was  entitled  to  more  than  two  heri- 
otSi  and  which  the  defendants  had  been  always  ready  to 
pay ; — and  as  he  had  recovered  two  only  by  the  judgment  of 
the  Court,  the  defendants  must  be  considered  as  having 
succeeded  in  the  result;  and  if  so,  the  plaintiff  could  not 
be  entitled  to  the  costs  attending  the  special  case. 

[Mr.  Prothonotary  Hudson  observed,  that  when  the 
parties  attended  before  him,  the  second  question  formed 
no  part  of  the  case ;  and  as  the  first  only  raised  the  point, 
whether  the  plaintiff  was  entitled  to  more  than  two  he- 
riots,  and  the  Court  had  decided  that  he  was  not,  he 
diought  that  he  ought  not  to  be  allowed  his  costs,  and  ac- 
cordingly directed,  that  each  party  should  bear  his  own.] 

That  direction  was  founded  on  principle  as  well  as 
authority,  for  in  SpUta  v.  Woodm(m  (a),  on  discussing 
a  rule  nUi  for  a  nonsuit,  after  verdict  for  a  total  loss 
on  a  policy,  the  Court  determined,  that  the  verdict  was 
wrong,  but  that  the  plaintiff  was  entitled  to  a  return  of 
premium;  it  was  held,  that  neither  party  could  claim  the 
costs  of  the  rule,  and  that  the  plaintiff  could  not  be  en- 
titled to  any  costs  except  those  on  the  count  for  money 
had  and  received,  and  of  such  parts  of  the  brief  and  evi- 
dence as  applied  thereto ;  and  Mr.  Justice  Heath  there 
said,  ''  in  pari  conditioner  neither  party  must  pay  costs;** 
and  Mr.  Justice  Lawrence  observed,  that  ''  the  plaintiff 
did  not  confine  his  resistance  to  the  rule,  to  a  mere  asser- 
tion ofhis  claim  to  recover  the  premium : — he  was  squabbling 
for  more.*'  So  here,  the  plaintiff  insisted  that  he  was  en- 
titled to  fourteen  heriots,  but  he  recovered  two  only ;  and 
although  it  might  have  been  contended,  that  he  was  entitled 
to  the  best  of  the  horses  seized  for  such  heriots,  the  Court 
adjudged  that  a  verdict  should  be  entered  for  the  value 

(a)  3  Taunt.  406. 
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2^^.  of  the  two  first,  in  the  order  in  which  they  were  sold,  and 
not  for  the  best.  The  defendants  must,  therefore,  be 
considered  as  having  succeeded  in  the  residt:  and  as  &e 
second  question  was  withdrawn  without  argument,  by 
mutual  consent,  it  must  be  taken  as  if  it  never  formed  any 
part  of  the  case ;  and  if  so,  it  is  quite  clear  that  the  Pro- 
thonotary  has  exercised  a  sound  discretion. 

Mr.  Serjeant  Pell  and  Mr.  Seijeant  Toddy  in  support 
of  the  rule,  submitted,  that  if  the  case  had  originally  coii' 
tained  one  question  only,  it  might  have  been  different, 
but  that  when  it  was  set  down  for  argumenft,  two  points 
were  raised  for  the  consideration  of  the  Court,  and  each 
embraced  a  separate  subject  of  discussion.     The  plain- 
tiff was  obliged  to  come  prepared  for  both,  and  it  is  im- 
possible to  say  how  the  Court  would  have  decided  on  the 
question  which  was  withdrawn.    No  focts.were  stated  in 
the  case,  to  shew  that  the  defendants  had  ever  offered  to 
pay  the  plaintiff  two  heriots,  or  to  give  any  two  horses  or 
other  beasts  for  themf  and  as  the  first  question  related  to 
the  rights  of  the  parties,  and  the  plaintiff  had  succeed- 
ed in  having  been  deemed  entitled  to  two  heriots,  he  was 
also  entitled  to  the  costs  of  the  case;  and  more  partica* 
larly  so,  as  the  second  question  was,  as  to  which  of  the 
horses,  out  of  the  niunber  cl^iimed  by  the  plaintiff,  should 
be  selected  as  the  heriots  due  to  him.     The  case  nuut 
now  be  looked  at  as  when  it  was  set  dowi\  for  argument, 
and  the  plaintiff  might  have  b6en  entitled  to  no  heriot; 
as,  in  point  of  fact,  there  had  been  no  legal  seizure;  but.ai 
the  Court*adjudged  him  to  be  entitled  to.  two,  he  must  be 
considered  as  having  so  far  succeeded,  as  to  be  entitled  to 
the  costs  of  the  special  case. 

Lord  Chief  Justice  Best. — The  Prothonotary  has  re- 
ported to  us,  that  when  the  parties  came  before  him,  the 
only  question  stated  was,  whether  the  plaintiff  was  enti- 
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tied  to  more  than  two  heriots.     On  that  view  of  the  case,        1824. 
and  according  to  the  decision  of  this  Court  in  Spitta  y.      garland 
Wtfodmatiy  I  should  have  thought  that  the  plaifttiff  would 
not  be  entitled  to  the  costs  of  the  special  case ;  but  it  ap- 
pears that  the  parties  originally  came  prepared  to  argue  ano- 
ther question,  and  which  was  intended  to  have  been  decided 
by  the  Courti  and  whereon  they  would  have  pronounced 
judgment,  had  it  not  been  withdrawn  by  the  consent  of 
counsel,  vix.   which  of  the  horses,  out  of  the  number 
claimed,  the  plaintiff  was   entitled  to  select  and   take 
as  heriots?  Who  would  have  succeeded  on  that  question, 
it  is  impossible  for  us  to  say.     Perhaps  the  plaintiff  might 
have  been  found  to  be  entitled  to  the  two  best,  or  the  two 
worst,  or  perhaps  to  none.     It  therefore  does  not  appear, 
whedier  the  plaintiff  has  obtained  any  advantage  by  the 
second  question  havmg  been  withdrawn.     It  is  highly 
inconvenient  to  discuss  minor  questions  as  to  costs,  or 
bring   them  before  the  Court,   as  it  must  be  inferred 
diat  justice  has  been   done   by  the  Prothonotary,  who 
had  all  the  facts  before  him.     Still,   however,   if  there 
were  any  authority  on  the  subject,  I  should  be  bound 
by  it : — but  the   case  of  Sjritta  v.    Woodman  is  distin- 
guishable;   and  although   the  reasoning  of.  Mr.  Justice 
Heath  appears  to  be  applicable,  yet  the  costs  of  a  se- 
parate motion  were  in  question.    There,  too,  there  was  a 
specii<I  count  for  a  total  loss,  and  a  general  count  for  mo- 
ney liad  and  received,  and  as  the  Court  held,  that  the 
plaintiff  was  only  entitled  to  recover  under  the  latter,  they 
were   enabled  to   divide   the   demand,  and  confine  the 
costs   to  the  count    on  which   the  plaintiff  fucceeded ; 
and  if  we  could  split  the  questions  raised  by  this  special 
case,  that  decision  might  bear  on  it,  but  we  are  imable 
to   do  so,  as  we  have  come  to  no  decision  on  one  of 
them.     If  it  had  been  confined  to  -one  only,  the  defend- 
ants  ought  not,  under  the  <rircufnstances,  to  have  been 

SS2 
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18^,  called  on  to  pay  costs ;  but  as  we  cannot  say,  whether  the 
question  which  was  withdrawn,  might  have  been  dedded 
in  the  plaintiff's  favour  or  not,  I  think  he  is  entitled  to 
the  costs  of  the  case;  and,  consequently,  that  this  rule 
must  be  made  absolute. 

Mr.  Justice  Park, — I  have  been  long  since  satisfied 
that  the  greatest  mischiefs  are  introduced  by  too  great  re- 
finement; and  if  applications  of  this  description  were  fa- 
voured, we  should  have  a  contest  about  costs  in  every  spe- 
cial case.  The  case  of  Spitta  v.  Woodman  appears  to  me 
to  have  no  application  to  the  present,  except  as  to  the 
reasoning  of  counsel  in  support  of  the  motion.  There, 
there  were  several  counts,  and  it  might  therefore  be  assi- 
milated to  the  common  case  where  the  plaintiff  obtains  a 
verdict  on  one  only,  or  where  several  matters  are  pleaded 
in  an  action  of  trespass,  when  the  costs  may  be  divided  and 
apportioned  accordingly.  But  we  cannot  divide  the  ques- 
tions on  a  special  case,  and  more  particularly  so,  when  it 
is  uncertain  whether  the  plaintiff  might  not  have  recove^ 
ed  on  the  one  which  was  withdrawn,  and  to  which  it  was 
not  necessary  that  our  attention  should  be  called. 

Mr.  Justice  Burrouoh. — If  it  were  stated  in  the  case,  that 
the  plaintiff  claimed  to  be  entitled  to  two  heriots  for  two  spe- 
cific tenements,  and  he  recovered  no  more,  the  judgmentof 
the  Court  would  have  been  in  favour  of  the  defendants,  bat 
it  does  not  appeal*  that  a  seizure  of  an  heriot  was  madefiir 
any  one  tenement;  which  seems  to  me  to  have  been  neces- 
sary. But  the  case  was  drawn  up  for  the  benefit  of  bodi 
parties ;  and  after  the  argument,  we  felt  a  difficulty  aa  to 
which  of  the  horses  seized,  the  plaintiff  was  entitle^  to 
take ;  and  it  was  then  agreed,  that  the  question  as  to  that 
point  should  be  witl\^rawn.  But  as  the  plaintiff  came 
prepared  to  argue  both  questions,  I  think  he  is  entitled  to 
his  costs. 


IN  THS  FIFTH  YEAR  OP  GEO.  IV. 

Mr.  Justice  Oaselee. — As  I  had  not  the  advantage  of 
having  heard  this  case  argued,  it  is  unnecessary  for  me  to 
deliver  any  opinion. 

Rule  absolute. 
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Cottle  v.  Lanoman. 


Nov.  igcA. 


JMr.  Serjeant  Adams,  on  a  former  day  in  this  Term,  ob-    .  T^^  ^f 

X   •      J  1  11.  1^        1  .     ./»         1  ,        plaintiff iutd 

tamed  a  rule,  caiimg  on  the  plamtm  to  shew  cause,  why  the  defendant 
the  defendant  should  not  be  at  liberty  to  enter  a  sugges-  Jll/5^!^7wd 
tion  on  the  roll  in  this  cause^  under  the  16th  section  of  the  ***  pi«ded  a 

aet-off  amount- 
statute  4^  Geo.  3,  c.  67  (a),  intituled  "  An  Act  for  the  more  ing  to  16/.,  but 

speedy  and  easy  recovery  of  small  debts,  in  the  city  of  niih  the  piain- 
Balh,  and  the  liberties  thereof."— He  founded  his  motion  ^ff^ithanac- 

count  until  af- 

on  an  affidavit  of  the  defendant,  which  stated,  that  this  ter  the  com- 

cause  was  tried  at  the  last  Assizes  for  the  county  of  Somer-  the  action,  and 

set,  when  a  verdict  was  found  for  the  plaintiff  by  consent  ^^JjJd*lfTcn" 

of  the  defendant  for  6/.  9s.,  as  the  balance  of  the  plaintifTs  diet  for  j«t  than 

'^  iOL: — Held, 

demand  against  him,  but  without  prejudice  to  the  defend-  that  the  defend- 
ant's application  to  this  Court,  to  disallow  the  plaintiff  his  titled  to  enter  * 
costs  under  the  47th  section  of  that  statute (6),  and  that  Jije^STtod^ 

priTe  the  plain- 
tiff of  hii  cotts  under  the  Bath  Court  of  Eequeiti  Act,  45  Qeo,  3,  c.  67,  t.  47. 


(«)  By  which  it  is  enacted, 
that  ''  it  should  be  lawful  for  the 
commissioners,  and  they  were 
thereby  enabled  to  decide  and  de- 
termine all  disputes  and  differ- 
ences between  party  imd  party, 
for  any  sum  not  exceeding  ten 
pounds,  in  all  actions  or  causes  of 
debt,  whether  such  debt  should 
arise  from  any  bond,  bill,  or  spe- 
dalty  for  payment  of  money  only, 
or  any  promissory  note,  or  in- 
land bill  of  exchange,  or  for  rent 
upon  leases,  &c.  &c. ;   and  in  all 


cases  ofagsumptit  and  insimul  com- 
puttuset,  and  in  all  causes  or  ac- 
tions of  trover  or  conversion, 
and  in  all  causes,  &c.  founded 
on  a  ^iMntuifi  meruit,  and  in  all 
causes  or  actions  of  trespass  or 
detinue  for  goods  and  chattels 
taken  or  detained." 

(&)  By  which  it  is  enact^, 
that  *'  if  any  action  or  suit  for  any 
debt  recoverable  by  virtue  of  that 
act  \jk  the  Court  of  Requests, 
should  be  commenced  in  any 
other  Court  whatsoever,  or  else- 
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the  respective  places  of  abode  of  the  plaintiff  and  defend- 
int  were  within  the  jurisdiction  of  the  said  Court  of  Re- 
quests, and  that  there  was  no  more  due  to .  the  plainliflf 
from  the  defendant,  at  the  time  of  the  trial  of  the  cause, 
than  6/.  9s. 


Mr.  Serjeant  Pell  now  shewed  cause,  on  affidavits  made 
by  the  plaintiff  and  his  attorney,  which  stated,  that  the 
action  was  brought  to  recover  the  sum  of  221.  9«.,  due  lo 
the  plaintiff  for  work  and  labour;  that  the  defendant 
pleaded  a  set  off,  and  delivered  particulars  under  a  Judge's 
order,  amounting  to  16/.  for  work,  labour,  and  materials 
found ;  and  that  although  repeated  applications  had  been 
made  by  the  plaintiff  to  the  defendant  for  such  account, 
he  refused  to  furnish  it,  until  after  the  commencement  of 
the  present  action. — The  learned  Serjeant  having  submit- 
ted, that  it  was  a  constant  and  invariable  rule,  that  none 
of  the  Court  of  Conscience  Acts  extend  to  cases,  where  the 
sum  recovered  is  reduced  under  the  limited  amount  by 
means  of  a  set-off  or  tender  (a) : — 


The  Court  called  on  Mr.  Serjeant  Adams  to  support 
his  rule. — He  relied  on  the  case  of  Fountain  v.  Young  (6)i 
where  it  was  held,  that  a  debt  originally  above  5/.,  but  re- 
duced, by  a  partial  payment,  below  that  sum,  was  within 
the  exception  in  the  12th  section  of  the  Southwark  Court 


where  than  in  the  sud  Court  of 
Requests,  then,  and  in  every  such 
case,  the  pluntiff  or  plaintifis  in 
such  action  or  suit,  should  not,  by 
reason  of  a  verdict  for  him,  her, 
or  them,  or  otherwise,  have  or  be 
entitled  to  any  costs  whatsoever; 
and  if  the  verdict  should  be  given 
for  the  defendant  or  defendants 
in  such  action  or  suit,  and  the 
Judge  or  Judges  before  whom 
the  same  should  be  tried  or  heard. 


should  think  fit  to  certify  tfait 
such  debt  ought  to  have  been  re* 
covered  in  the  sud  Court  of  Be- 
quests, then,  and  in  every  sodi 
case,  such  defendant  or  defend- 
ants should  have  costs,  and  sod 
remedy  for  recovering  the  sime 
as  any  defendant  or  defendants 
might  have  for  his,  her,  or  Ifaeir 
costs  in  any  cases  by  law. 

(a)  See  2  Tidd,  7th  edit  971. 

{h)  I  Taunt.  60. 
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>f  Requests  ^t,  46  Geo.  S,  c.  87,  which  excepts  any  debt  ^  ISgi* 
for  any  sum  being  the  balance  of  an  account,  or  demand 
>riginally  exceeding  5L  So,  in  Porter  v.  Phiipot  (a), 
Inhere  a  demand  for  plumber's  work  and  materials,  amount- 
ing in  Yalue  to  SI.,  was  reduced  below  51. ,  by  the  plaintiff 
taking  and  allowing  for  the  old  lead,  it  was  held  that  the 
plaintiff  was  not  entitled  to  his  costs  under  that  statute: 
uid  in  Fomin  y.  OsweU{b)y  where  the  plaintiff  in  asmmp- 
tit  recoYered  less  than  5/L  upon  the  balance  of  an  account, 
which  contained  items  both  on  the  debet  and  credit  side ; 
the  defendant  was  allowed  to  enter  a  suggestion  on  the 
roll,  to  depriYc  the  plaintiff  of  his  costs,  under  the  statute 
S9  fc  40  Geo.  3,  c.  104.  It  is  true  that  there  no  set-off  was 
pleaded,  but  this  case  falls  within  that  of  Porter  y.  Phil- 
pot,  as  the  account  was  all  on  one  side,  and  resolYable  into 
one  original  demand,  and  which  would  not  haYC  amounted 
tolOiL 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
this  case  falls  within  the  rule  where  the  sum  recoYered  is  . 
reduced  under  the  limited  amount  by  means  of  a  set-off; 
and  more  especially  so,  as  the  plaintiff  has  sworn,  that  he 
could  not  obtain  any  particulars  of  the  defendant's  account, 
until  after  the  present  action  had  been  commenced.  It 
would  be  an  act  of  injustice  to  the  plaintiff,  if  this  applica- 
tion were  allowed  to  prcYail ;  for  the  defendant  was  indebt- 
ed to  him  in  the  sum  of  22L,  and  although  he  was  aware 
that  the  latter  had  a  counter  claim,  yet  he  refused  to 
give  him  an  account  of  it;  and  it  did  not  necessarily 
follow,  that  the  defendant  would  plead  a  set-off,  or  deli- 
Ter  particulars,  so  as  to  reduce  the  plaintiff's  original  de- 
mand below  10/.  If  he  had  sued  the  defendant  under  the 
local  act,  he  could  only  haYe  recoYcred  to  diat  amount, 
and  the  latter  might  then  haYe  commenced  an  action  against 

(a)  14  East,  344.  (b)  1  Mau.  &  Selw  393. 
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him  for  the  amount  of  his  set-ofT.  The  general  mk  Ul 
down  by  Mr.  Tidd,  is  supported  by  a  number  of  authon- 
ties;  and  as  the  plaintiff  sued  the  defendant  for  lus  orig- 
inal demand,  and  did  not  know  how  far  it  might  be  rediK- 
ed;  the  latter  having  refused  to  furnish  him  with  his  a^ 
count  till  ailer  the  action  was  brought,  there  is  no  grotrnd 
whatever  for  this  appUcation. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


i£!  WA.  B'^^G^s  •'^  BOWGIN. 

Whcrt,  in  tret-  J  HIS  was  an  action  of  trespass  for  an  assault.    The  d^ 

Miat/the  de-*  claration  contained  two  counts,  the  first  for  assauldog  the 

toi^Twr"'  plaintiff  and  tearing  his  clothes,  and  the  second  for  a  fite 

counti,  the  one  imprisonment.     The  defendant  pleaded  not  guilty. 

for  aasauldng  .        ,           .  i     i     «»         -r        i  ^i  .    <»  ▼       .       ^ . .               t 

thepiainUffand  At  the  trial,  before  Lord  Chief  Justice  ^&6o//,  at  the 

dotbef  and  the  '^^^  Assizcs  at  BHstol^  the  Jury  found  a  verdict  for  the 


f^^'J^'^  *  ^*^    plaintiff,  damages  one  shilUng,  and  his  Lordship 
d  the  Jury      under  the  statute  43  EUz*  c«  6,  that  die  damages  amounted 


an 


found  a  general   ^     ^%     .  i 

verdict  fiJ  the     to  that  sum  Only. 

plaintiff,  dam- 
ages one  shil- 
Ung; and  the         Mr.  Serjeant  Pell  now  applied  for  a  rule  to  shew  came 

Judge  certified  *^  ^-, 

under  thesta-  why  the  Prothonotary  should  not  tax  the  plaintiff  his  tnii 
c?6;— Heidi  costs,  notwithstanding  the  certificate,  and  endeavoured  to 
JlJ^^^^^P^I;  distmguish  this  case  from  Wiffin  v.  Kincard  (a),  as  theie 
deprived  of  his    the  declaration  contained  one  count  only;  and  Mr.  Jot* 

tice  Chambre  said,  that  ''  an  imposition  of  hands,  in  order 
to  imprison,  is  a  battery  ;**  and  here,  as  the  verdict  wii 
found  generally  on  the  whole  declaration,  and  the  second 
count  was  for  the  fidse  imprisonment,  which  includes  < 
battery,  the  plaintiff  is  entitled  to  his  costs. 


(c)2  New  Rep.  471. 


costs. 
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But  the  Court  held^  that  this  circumstance  was  imma-       -J^^ 
erial,  and  did  not  affect  the  certificate ;  and  that  the  object 
»f  the  statute  was,  to  prevent  costs  being  awarded  in  a 
^rsonal  action,  where  the  damages  did  not  amount  to  for- 
y  shillings. 

Rule  refused. 


Lyon  v.  Weldon  and  Others.  Friday, 

rNav,  \9Uk. 
HIS  was  an  action  of  trespass  for  breaking  and  entering      where  a  bro- 

he  plaintiff's  house  and  seizing  and  taking  away  his  goods.  *'*'»  ifl!S*f*" 

rhe  defendants  pleaded  —  First,  the  general  issue;  se-  rent,  wu after- 

vmUy,  that  the  supposed  trespasses  in  the  declaration  oftheappraia* 

oentioned  were  done  by  authority  of  an  act  of  Parliament,  *^y^J^*2^ 

oade  in  the  13th  year  of  Elizabeth,  intituled,  **  An  act  other  broker, 

,       ,         M  valued  them  to 

ouching  orders  for  bankrupts  ;**  and,  lastly,  by  authority  of  the  plaintiff; 
n  act  of  Parliament,  made  in  the  1  st  year  of  James  1 ,  inti-  pJJ^^'JJ^^* 
uled,  "  An  act  for  the  better  relief  of  the  creditors  against  «*^  ^  ""^ 

'  ^^  valuation:— 

uch  as  shall  become  bankrupts.*'  Held,  that  ai- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  wiulrreguhtf, 

uM,  at  the  Sittings  after  the  last  Term,  the  defendants  5*^*5^11^, 

ustified  the  taking  of  the  goods  as  the  assignees  of  AbrO'  y«t  ^^  ^« 

.  .  ^  .        plaintiff' had  a 

iams,  who  rented  the  house  in  question  of  one  Nightin-  sufficient  title  in 
fole,  who,  on  the  9th  December,  1823,  distrained  on  him  biehimtomldn- 
or  half  a  year's  rent,  due  at  MicAoe/mo^  preceding.  That  U^^gSTn^eo 
he  goods  were  accordingly  appraised  and  valued,  and  pur-  *»  «•  19,  having 

!••/¥*  i<»i  ^  t»   ^  prevented  such 

abased  by  the  plaintiff,  who  was  the  father-in-law  of  Abra^  sale  from  befaig 
iams.  That  a  week  previously  to  the  distress,  viz.  on  the  irregular!^  of^ 
Id  December,  Abrahams  had  been  rendered  to  the  King's  **»«  ^roker:-- 

'  ^        ^  o       and  It  appearing 

Betich  prison,  in  discharge  of  his  bail,  where  he  lay  more  that  the  party 
han  two  months,  by  which  he  committed  an  act  of  bank-  had  committed 
•uptcy,  and,  on  the  26th  February,  1824,  was  duly  declared  J^p'^y  p^^. 

ly  to  the  distress, 
nd  that  the  pnrehaser  had  allowed  his  wife  and  family  to  remain  in  possession  after  the  sale  under  it : — 
Jeld,  that  such  goods  did  not  vest  in  the  assignees  of  the  bankrupt,  under  the  statute  21  Jac  1, 
.  19,  s.  1 1,  as  they  did  not  come  into  the  possession  of  the  latter,  with  the  consent  of  the  true  own- 
T,  unto  after  he  had  become  bankrupt ;  and  that  the  words  in  the  statute,  "at  such  time  as  he  shall 
lecome  bankrupt,"  have  reference  to  the  act  of  bankruptcy,  and  not  to  the  time  of  issuing  the  com- 
olasioo,  or  when  a  party  shall  be  duly  declared  bankrupt. 
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a  bankrupt;  on  which  day  the  defendants  entered  the 
house,  as  acting  under  the  commission^  and  took  the  goods 
in  question.  That  the  plaintiff  allowed  the  wife  and  fa- 
mily of  Abrahams  to  continue  in  possession  during  the 
time  of  his  imprisonment,  and  until  the  entry  by  the  defend- 
ants ;  and  that  the  distress  and  sale  to  the  plaintiff  were 
publicly  known,  a  notice  of  such  sale  having  been  stuck 
on  the  door  of  the  premises.  That  he  resided  in  the 
house  with  his  daughter,  and  paid  a  quarter's  rent  to 
Nightingale i  who  gave  him  a  receipt  for  the  same. — It  also 
appeared,  that  a  broker,  who  was  authorised  by  Nighiinguk 
to  distrain,  made  the  distress  by  one  of  his  men,  who  con- 
tinued in  possession  seven  days.  That  such  broker  after- 
wards having  been  sworn  by  a  constable,  together  with 
another,  appraised  and  valued  the  goods ;  and  that  the 
plaintiff  purchased  them  for  551.  15$ .  6ef.,  according  to  the 
terms  of  such  valuation.  That  the  rent  due  to  NtgMit 
gale,  amounting  to  45/.  19^.,  was  satisfied  from  the  pro- 
ceeds, as  well  as  the  expenses  of  the  distress,  and  arrears 
of  taxes,  the  whole  amounting  to  54/.  16^.  9d.,  leaving  a 
balance  of  I8s,  9d.  remaining. — For  the  defendants,  it  was 
objected,  that  the  distress  was  irregular,  and  that  the 
plaintiff  could  acquire  no  title  in  the  property  he  had 
purchased  under  it,  as  it  was  not  made  in  conformity  with 
the  provisions  of  the  statute  2  William  &  Mary,  sess.  1, 
c«  5,  s.  2  (a),  as  the  broker  who  was  authorised  by  the  land- 


(a)  By  which  it  is  enacted,--^ 
*'  That  where  any  goods  or  chat- 
tels shaU  be  distrained  for  any  rent 
reserved  and  due  upon  any  demise, 
lease,  or  contract  whateoever,  and 
the  tenant  or  owner  of  the  goods 
so  distruned,  shall  not,  within  five 
days  next  after  such  distress  taken, 
and  notice  thereof  (with  the  cause 
of  such  taking)  left  at  the  chief 
mannon  house,   or  other   moat 


notorious  place  on  the  premiics 
charged  with  the  rent  distitiKd 
for,  replevy  the  same,  widt  laft- 
cient  security  to  be  given  to  the 
sheriff,  according  to  law,  that  thco, 
in  such  case,  after  such  £strea 
and  notice  as  aforesaid,  and  ex- 
piration of  the  said  five  days,  the 
persons  distraining  shall  and  mtf, 
with  the  sheriff  or  under-iherifr 
of  the  county,  or  with  the  eea- 
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lord  to  make  the  distress,  was  afterwards  sworn  one  of  the 
appraisers  and  valuers  of  the  goods  (a).  His  Lordship 
thought  the  objection  fatal^  and  was  about  to  nonsuit  the 
plaintiff;  but  he  left  it  to  the  Jury  to  say,  whether  the 
goods  were  in  the  order  and  disposition  of  Abrahams^  as 
reputed  owner^  at  the  time  he  became  bankrupt;  and 
whether  the  distress  and  sale  were  so  notorious  as  to  aflbrd 
bis  creditors  an  opportunity  of  knowing  that  the  bank- 
rupt's property  in  them  had  passed  from  him  to  the  plain- 
tiff They  found  that  they  were  in  possession  of  the  bank- 
nipt*s  family,  at  the  time  of  the  bankruptcy :  on  which  his 
Lordship  directed  a  nonsuit,  resenring  the  plaintiff  leave 
to  move  to  set  it  aside,  and  that  a  verdict  might  be  entered 
fbr  him  for  56/.  15^.  Gcf.,  the  value  of  the  goods  sold  to  him 
by  virtue  of  the  distress,  in  ease  the  Coiirt  should  be  of 
opimon  that  he  was  entitled  to  recover. 
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Mr.  Seijeant  Pett^  on  a  former  day  in  this  Term,  ac- 
eordingly  obtained  a  rule  nt#f ,  and  submitted,  that  although 
the  valuation  and  sale  to  the  plaintiff,  under  the  distress, 
might  not  be  strictly  regular  under  the  statute  S  William 
&  Mary,  as  the  broker  employed  by  the  landlord  to  distrain 
was  afterwards  sworn  one  of  the  appraisers,  yet  that  such 
irregularity  was  waived  by  virtue  of  the  19th  section  of  the 


stable  of  the  hundred,  parish,  or 
place  where  such  distress  shall  be 
taken,  (who  are  thereby  required 
to  be  udingand  assisting  therdn,) 
cause  the  goods  and  chattels  so 
Strained  to  be  appraised  by  two 
sworn  appraisers,  (whom  such  she- 
riC  onder-sheriff,  or  constable,  are 
thereby  empowered  to  swear),  to 
appraise  the  same  truly,  according 
to  the  best  of  their  understand- 
ings; and,  after  such  appndse- 
ment,  shall  and  may  lawfully  sell 
the   goods   and  chatty  so  dis- 


trained for  the  best  price  that 
can  be  gotten  for  the  same,  to- 
wards satisfieu;tion  of  the  rent  for 
which  the  said  goods  and  chattels 
should  be  distrained,  and  of  the 
charges  of  sudi  distress,  appraise- 
ment, and  sale,  leaving  the  over- 
plus (if  any)  in  the  hands  of  the 
said  sheriff,  under-sheriff,  or  con* 
stable,  for  the  owner^!  use.** 

(«)  See  Andrewi  v.  R^ustl, 
BuH.  Ni.  Pr.  7t^  ed.  by  Bridg. 
man,  81  (d). 
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it 


statatell  G^.2,e.l9(a),wliidigivcsa 

by  the  party  griered,  where  the  iiregulsiirr 

ecmsists  merely  in  the  omissaoD  of  sooie  of  liie 

in  the  conductiDg  of  the  distress  (fr).   Ifthasbe 

be  no  doubt  but  that  die  plaintiff  purdiaaed 

bondfidCf  and  was  properiy  let  into 

particularly  wo^  as  it  was  notorious  that  his 

prisotti  and  the  distress  and  sale  were  pnbliclj 

though^  in  lAngard  t.  Messiier  (c),  where 

tori  having  purchased  under  a  biD  of  sale  bam  the 

machinery  of  his  debtor^  seized  in  execatioa  at  Jiis 

and  having  marked  it  with  the  initials  of  his 

the  debtor  to  retain  the  possession  of  it,  upon 

to  pay  a  rent  for  the  use  of  it;  and  the  debtcM' 

in  possession,  until  he  committed  an  act  of  baiAi^ 

cy;  it  was  held,  that  the  bankrupt  must  be  taken  tohm 

the  reputed   ownership  of  the  goods;    yet  the  dmge 

of  ownership  was  not  so  notorious  as  in  this  case,  nor  was 

there  any  evidence  there  to  go  to  the  Jury  that  the  baak- 

nipt  had  ever  ceased  to  be  the  reputed  owner;  and  here 

he  was  the  real  owner  at  the  time  the  act  of  bankmptcy 

was  committed. 


Mr.  Serjeant   Vaughan  and  Mr.  Serjeant  Crosf  nov 
shewed  cause. — Firsts  As  the  broker  employed  by  die 


(a)  By  which  it  is  enacted, — 
**  That  where  a&y  distress  shall  be 
made  for  any  l&ind  of  rent  justly 
due,  and  any  irregularity  or  un- 
lawful act  shall  be  afterwards  done 
by  the  party  or  parties  distraining, 
or  by  his  or  their  agents,  the  distress 
itself  shall  not  be  therefore  deemed 
to  bo  unlawful,  nor  the  party  or 
parties  making  it  be  deemed  a 
trespasser  or  trespassers  ab  initio ; 
uut  (he  party  or  parties  aggrieved 


by  such  unlawful  act  or  intgi- 
larity  may  recover  full  satisfactkNi 
for  the  special  damage,  he  or  tbej 
shall  have  sustsdned  thereby,  lad 
no  more,  in  an  action  of  trtsptOi 
or  on  the  case,  at  the  election  of 
the  plaintiff  or  plaintiflb." 

{h)  See  Mesiing  v.  KmHe,  2 
Camp.  115. 

(e)  1  Bam.  &  Cress.  306;  SX. 
2  Dow.  &  Ryl.  495. 
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landlord  to  distrain,  was  afterwards  sworn  one  olFthe  ap-  ^^^ 
praisersi  and  valued  the  goods,  it  is  quite  clear,  that  the 
sale  to  the  plaintiff,  under  such  valuation,  was  irregular, 
and  could  not  be  supported  under  the  statute  2  WiUiam 
&  Mary^  which  should  have  been  complied  with  in  terms; 
and  according  to  which,  the  person  distraining  cannot  be 
sworn  as  one  of  the  appraisers,  as  he  b  interested  in  the 
business ;  and  the  statute  directs,  that  Ae,  with  the  sheriff, 
&c  shall  cause  the  goods  to  be  appraised  by  two  sworn 
appraisers. — Secondly ^  The  bankrupt's  goods  passed  to 
and  were  vested  in  his  assignees  previously  to  the  sale 
to  the  plaintiff  under  the  distress,  as  the  act  of  bankruptcy 
had  relation  back  to  the  first  day  of  his  imprisonment,  viz. 
the  Sd  December.  And  although  it  may  be  contended, 
that  the  landlord  had  a  right  to  distrain  them  for  the  rent 
due  to  him,  as  they  still  remained  on  the  premises;  yet  as 
the  plaintiff,  as  purchaser,' allowed  them  to  continue  in  the 
possession,  and  under  the  control  of  the  bankrupt's  wife 
and  family  after  the  sale,  they  must  be  considered  as  being 
in  the  order  and  disposition  of  the  bankrupt,  as  apparent 
or  reputed  owner  at  the  time  of  his  bankruptcy,  so  as  to 
pass  them  to  his  assignees,  under  the  statute  21  Jac.  1, 
c.  19,  s.  1 1  (a).  The  words,  ^'  at  such  time  as  they  shall 
become  bankrupts,**  may  apply  either  to  the  act  of 
bankruptcy,  the  date  of  the  commission,  or  the  time 
they  shall  ^e  actually  declared  bankrupts ;  and  if  so, 
the  whole  of  the  interval  between  the  act  of  bankruptcy 
and  suing  out  the  commission  may  be  taken  to  apply. 
Although  the  distress  might  hav6  been  legal,  and  the  pro- 
perty taken  under  it  might  have  passed  to  the  plaintiff, 
yet,  by  his  allowing  the  bankrupt's  wife  to  remain  on  the 
premises,  the  assignees  might  consider  it  as  being  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  by  the  consent 
and  permission  of  the  true  owner,  so  as  to  give  the  com- 

(a)  See  that  section,  3  B.  Moore,  596. 
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missioners  a  power  to  dispose  of  it.     At  aU  erents,  the  bank- 
rupt was  the  true  owner,  at  the  time  the  act  of  bankmplcj 
was  committed  by  his  going  to  prison*  There  was  no  actual 
or  eren  visible  change  of  possession  afterwards;  nor  were 
the  goods  ever  removed;  and  although  the  bankrupt  was 
not  personally  in  the  house,  yet  such  goods  must  be  con- 
sidered as  in  his  possession  with  the  consent  of  the.  true 
owner,  at  the  time  the  commission  was  sued  out;  and  more 
particularly  so,  as  the  statute  ot  James  must  be  beneficisBy 
expounded,  so  as  to  give  an  equal  division  of  a  bankrupt's 
property  amongst  all  his  creditors.  In  Jones  ▼.  Dwyer(t^, 
the  question  was,  whether  the  assignees  could  claim  goods, 
of  which  the  bankrupt  had  been  the  reputed  owner  pfkr 
to  the  act  of  bankruptcy.     There,  however,  the  transfer 
was  complete  nine  days  before  the  seller  became  bankrupt; 
so  that  they  could  not  be  considered  in  his  possesaon  at 
the  time.     But  the  case  of  iMgham  v.  Biggs  {b)^  bean 
die  nearest  resemblance  to  the  present ;  according  to  wfaioh, 
the  words ''order  and  disposition"  are  synonymous  with 
**  reputed  ownership;"  and  if  the  reputed  ownership  con- 
tinues down  to  the  time  of  the  bankruptcy,  the  baniorupt 
is  to  be  considered  the  owner:  and  Lord  Chief  Justice 
Eyre,  in  delivering  the  judgment  of  the  Court,  Aere  said(f), 
*'  that  it  necessarily  followed,  from  the  bankrupt's  being  the 
reputed  owner,  that  he  would  appear  to  the  world  to  hxn 
the  order  and  disposition,  'sale  and  alteration,  &c.    He 
must  clearly  derive  a  benefit  from  these  appearances,  and, 
consequently,  if  the  owner  allows  him  to  retain  the  pro- 
perty, however  fair  that  may  be  between  the  bankrupt  and 
the  owner,  it  must  be  a  fraud  on  the  creditors."    So  here, 
the  bankrupt  must,  under  the  circumstances,  be  considered 
as  having  the  order  and  disposition  of  the  goods  in  ques- 
tion, as  reputed  owner,  at  the  time  of  his  bankruptcy  and 
suing  out  the  commission  against  him. 

(a)  16  Eas^  21.  (»)  1  Bos.  &  Pul.  82.  (r)  Id.87. 
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Mr.  Serjeant  Pell  and  Mr.  Serjeant  Wilde ^  in  support       ,J^, 
if  the  rule,  were  stopped  by  the  Court.  Lyon 


Lford  Chief  Justice  Best. — I  believe  the  plaintiff's  to  be 
la  honest  case,  and  I  had  not  the  statute  of  James  before  me 
tt  the  trial,  but  I  feared  that  the  law  was  against  liim,  and 
•onsequently  directed  a  nonsuit,  reserving  him  leave  to 
nove  to  set  it  aside,  and  that  a  verdict  might  be  entered 
or  him  for  the  value  of  the  goods,  in  case  the  Court  should 
ye  of  opinion  that  I  took  an  erroneous  view  of  the  subject. 
rbe  only  question  now  is,  whether  he  is  entitled  to 
mcfa  verdict;  and  after  considering  all  the  circumstan- 
ces, I  am  of  opinion  that  he  is. — ^Two  points,  however, 
lave  been  raised  and  insisted  on  for  the  defendants ;  ^rst, 
hat  there  was  an  irregularity  in  conducting  the  sale  under 
;he  distress,  so  as  to  render  it  wholly  inoperative,  or  to 
MHivey  no  right  or  property  in  the  goods  to  the  plaintiff, 
irho  purchased  them  at  such  sale;  and,  secondly,  that  if 
ike  goods  were  the  property  of  the  plaiqtiff,  still,  that  un* 
ler  the  circumstances,  they  must  be  considered  as  being 
in  the  order  or  disposition  of  the  bankrupt  as  reputed 
cvwner,  so  as  to  vest  them  in  the  defendants,  as  his  assig- 
nees, under  the  statute  of  James.— With  respect  to  the 
first  point,  the  statute  2  WilUam  &  Mary^vrsA  only 
sdverted  to  at  the  trial,  and  which  provides,  that  the  per- 
Mm  making  the  distress  should  cause  the  goods  to  be  ap- 
praised  by  two  sworn  appraisers ;  and  that  person  cannot 
appoint  himself  one  of  those  appraisers,  as,  by  so  doing, 
be  would  defeat  the  object  of  the  Legislature,  who  in- 
tended that  such  appraisers  should  be  a  check  on  the 
party  distraining.  But  the  Legislature,  in  passing  the  sta- 
tute 11  Geo.  2,  c.  19,  provided,  that  where  a  distress 
ihould  be  made  for  rent  justly  due,  any  irregularity  by  the 
party  distraining,  or  his  agent,  should  not  render  the  dis- 
tress unlawful,  nor  the  party  distraining  a  trespasser  ab 
initio.    Trespass,  therefore,  will  not  lie  for  an  irregular 


V. 

Wbldon. 
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distress,  where  the  irregularity  complained  of  is  not  in  it- 
self an  act  of  trespass,  but  consists  merely  in  the  omission 
of  some  of  the  forms  required  in  conducting  the  distress; 
and  although  the  broker  who  distrained  in  this  case  acted 
improperly  by  having  been  sworn,  and  afterwards  assisting 
another  in  the  appraisement  and  valuation  of  the  goods, 
yet,  under  the  latter  statute,  such  an  irregularity  will  not 
prevent  the  plaintiff  from  acquiring  a  good  title  to  the 
goods  so  valued  and  sold  to  him;  and  if  the  party  whose 
goods  were  sold,  has  sustained  any  injury  from  the  irre- 
gularity in  the  sale,  he  may.  have  his  remedy  against  the 
broker,  either  by  trespass,  or  an  action  on  the  case.  But 
if  there  were  any  doubt  on  this  question,  the  case  of  Wal- 
lace V.  King  (a)  seems  to  have  decided  it.  That  was  an 
action  on  the  case  for  selling  goods  distrained  for  rent  in 
arrear,  before  five  days  had  expired  next  after  the  dis- 
tress was  taken  and  notice  given,  and  the  declaration  ooo- 
tfiined  a  count  in  trover  for  the  goods  distrained,  on  which 
the  plaintiff  obtained  a  verdict,  and  the  Court,  after  argu- 
ment on  a  motion  to  set  it  aside,  were  clearly  of  opinion,  that 
such  a  count  could  not  be  supported,  it  not  being  a  remedy 
which  could  be  pursued  since  the  stat.  1 1  Geo,  8,  c  19, 
as  it  tended  to  place  the  landlord  in  the  same  situatiim  as 
before  the  passing  of  the  act,  by  considering  him  as  a  tres- 
passer ab  initio ;  and  giving  the  party  grieved  by  the  safe, 
a  remedy  by  an  action  of  trespass,  or  on  the  case.  Appljnng 
that  principle  to  the  words  of  the  statute,  it  appears  to  me 
to  furnish  a  complete  answer  to  the  first  objection ;  and  if 
a  broker  distraining,  causes  himself  to  be  sworn  as  one  of 
the  appraisers,  and  the  goods  distrained  are  sold  for  less 
than  their  value,  a  Jury  would  no  doubt  find  damages 
against  him  in  an  action  brought  by  the  party  whose  goods 
were  so  improperly  or  irregularly  sold, — With  respect  to 
the  second  objection,  as  to  whether  the  property  in  question 
was  in  the  order  or  disposition  of  the  bankrupt,  so  as  to 


(a)  1  H.  Bi.  13. 
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▼est  it  in  his  assignees  by  operation  of  the  statute  2i  Jac.  1 ,  1924^ 
c*  19,  8.  II ;  the  facts  were  extremely  complicated,  and  the 
case  was  involved  with  difficulties  and  perplexities.  It  ap- 
peared, that  on  the  2d  December,  1823,  Abrahams  was  the 
true  owner  of  the  goods ;  that,  on  that  day,  he  went  to  pri- 
son, and  continued  there  until  the  9th,  when  the  distress 
was  put  in  by  his  landlord.  The  subsequent  appraisenient, 
and  sale  that  took  place  under  it,  put  an  end  to  the  real  own- 
ership of  Abra/iams,  and  his  right  to  the  goods  was  thereby 
divested.  By  continuing  to  lie  in  prison  more  than  two 
months  from  the  2d  of  December,  he  committed  an  act  of 
bankruptcy,  which  related  back  to  that  day;  from  which, 
although  he  could  not  part  with  his  interest  in  the  goods, 

• 

yet  they  were  liable  to  be  distrained  by  the  landlord  for 
the  rent  of  the  house  in  which  they  were  left;  and  which 
was  accordingly  done,  a  week  after  he  had  gone  to 
prison.  It  also  appeared,  that  the  goods  were  purchased 
bomafide  by  the  plaintiff  under  the  distress ;  but  that  he 
afterwards  permitted  the  wife  and  family  of  Abrahams 
%o  remain  in  possession.  From  this  time,  they  were  in  the 
possession,  order,  and  disposition  of  Abrahams,  as  the 
reputed  owner.  But  previously  to  that,  his  bankruptcy 
was  complete  by  relation  of  law.  It  is  clear,  that  if  goods 
are  left  in  the  order  or  disposition  of  a  bankrupt,  with  the 
consent  of  the  true  owner,  after  he  has  committed  an  act 
of  bankruptcy,  they  pass  to  his  assignees,  under  the  sta- 
tute of  James;  if  not,  it  would  have  but  httle  effect,  as  its 
operation  might  be  altogether  defeated  by  secret  acts 
of  bankruptcy.  But  if  the  bona  fide  purchaser  of  pro- 
perty leaves  it  in  the  possession  of  the  former  owner,  the 
question  is,  whether  the  11th  section  of  the  statute  ought 
not  to  receive  a  more  extended  or  Uberal  construction 
than  the  words  of  it  will  literally  allow,  so  as  not  to  deprive 
such  purchaser  of  his  property?  The  words  of  that  section 
apply  only  to  cases  where  goods  are  in  the  possession,  or- 
der, and  disposition  of  the  bankrupt,  by  the  consent  and 

VOL.  IX.  T  T 
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1884.^  pennission  of  the  true  owner,  at  such  time  as  he  shall  he- 
came  bankrupt.  The  goods  must  therefore  be  allowed^to 
remain  in  hb  order  and  disposition  at  the  time  of  the  bank- 
ruptcy. But,  by  the  preamble  of  the  act,  it  appears  to 
have  been  passed  for  the  relief  of  creditors  against  suchai 
shall  become  bankrupts.  But  that  is  not  to  govern  the  en- 
acting clause,  so  as  to  extend  it  to  goods  which  may  get 
into  the  hands  of  the  bankrupt,  and  of  which  he  was  notin 
possession  at  the  time  of  the  bankruptcy:  and  here  the 
goods  did  not  get  back  into  the  possession  of  the  bankra|it 
until  after  he  had  committed  an  act  of  bankruptcy;  nor 
were  they  in  his  order  and  disposition  at  the  time  he 
became  bankrupt.  Although  it  has  be^n  contended,  diit 
the  words  '^  at  such  tiine  as  he  shall  become  bankrupt,** 
must  be  taken  to  apply  only  where  a  party  shall  be  duljr 
declared  bankrupt,  yet  such  a  construction  would  create 
an  anomaly  in  the  bankrupt  laws;  and  we  cannot  alter  the 
sense  and  meaning  of  words  which  are  of  known  and  kgd 
interpretation.  We  must  therefore  consider,  that  a  person 
becomes  bankrupt  at  the  time  he  commits  an  act  of  bank- 
ruptcy ;  and  it  would  not  only  be  against  all  authority,  but 
contrary  to  the  spirit  of  the  law,  if  it  were  to  be  limited  to 
the  time  when  a  party  is  declared  to  be  a  bankrupt.  So, 
to  constitute  a  reputed  ownership  within  the  statute,  it  is 
quite  clear  that  it  only  applies  to  such  goods  as  the  bank- 
rupt had  in  his  possession  at  the  time  he  became  bankrupt; 
and  the  statute  will  not  apply  to  those  which  have  beoi 
disposed  of  previously  to  such  act  having  been  committed. 
The  cases  cited  do  not  appear  to  me  to  be  applicable  to 
the  present ;  nor  has  any  been  referred  to,  where  the  ques- 
tion has  been  brought  under  the  consideration  of  the  Court 
In  Jones  v.  Dwyer^  the  seller  of  the  goods  did  not  become 
bankrupt  until  nine  days  aftier  they  had  been  transferred 
to  the  purchaser.  So,  in  lAngham  v.  Biggs^  the  furniture 
was  left  in  the  order  and  disposition  of  the  bankrupt  before 
she  committed  an  act  of  bankruptcy.    Here,  however,  the 
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goods  were  not  in  the  possession,  order,  and  disposition  of 
the  bankrupt,  with  the  consent  of  the  plaintiff,  as  owner, 
before  or  at  the  time  of  the  bankruptcy,  as  he  did  not  weldon. 
become  a  purchaser  until  after  the  act  of  bankruptcy  had 
been  conunitted ;  nor  did  he  make  the  purchase  for  the 
ben^t  of  the  bankrupt  himself,  but  to  prevent  his  wife 
and  fiunily  from  being  left  entirely  destitute,  or  without 
means  of  support.  On  the  whole,  the  spirit  of  the  statute 
appears  to  me  to  be,  that  where  persons  are  induced  to 
gire  credit  by  seeing  a  bankrupt  in  possession  of  pro- 
perty, such  property  must  be  applied  in  payment  of  debts 
proveable  under  the  commission,  whether  it  belongs  to 
the  bankrupt  or  not:  and  persons  whose  debts  were 
proTeable,  could  not  have  given  the  bankrupt  credit  on 
account  of  property  which  did  not  get  into  his  possession 
iiniQ  after  his  bankruptcy;  as,  before  the  passing  of  the 
statute  49  Geo.  8,  c.  121,  no  debts  were  proveable  under 
Ae  commission,  but  such  as  were  contracted  before  the 
act  of  bankruptcy  was  committed.  The  rule,  therefore, 
for  setting  aside  the  nonsuit,  and  entering  a  verdict  for 
tiie  plaintiff  for  the  value  of  the  goods,  must  be  made 
absolute. 

Mr.  Justice  Park. — There  can  be  no  doubt  as  to  the 
justice  of  this  case;  and  I  am  extremely  happy  that  we  are 
enabled  to  decide  in  conformity  with  it.  The  chief  ques- 
tion arises  on  the  construction  of  the  statute  21  Jac.  1, 
c.  19j  the  words  of  which  must  be  negatived,  in  order  to 
bear  the  interpretation  contended  for  by  the  defendants. 
The  preamble  to  the  11th  section  appears  to  me  to  be 
afanost  conclusive,  vix.  (a)  '^  For  that  it  often  falls  out,  that 
many  persons,  before  they  become  bankrupts,  do  convey 
their  goods  to  other  men,  upon  good  consideration,  yet  still 
do  keep  the  same,  and  are  the  reputed  owners  thereof, 

(a)  See  the  latter  part  of  section  10. 
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I8g4>^  and  dispose  the  same  as  their  own.'*  But  that  does  not 
apply  to  the  facts  now  before  us ;  for  the  bankrupt  did  not 
convey  his  goods  to  the  plaintiff  before  he  became  bank- 
rupt, nor  did  he«keep  the  same  as  the  reputed  owner. 
The  intention  of  the  Legislature  was  to  prevent  fraudu- 
lent transfers,  made  for  the  mere  purpose  of  deception; 
and  for  which  reason  it  was  enacted, ''  that  if  at  any  time 
thereafter  any  person  shall  become  bankrupt,  and  at  such 
time  as  they  shall  so  become  bankrupt,  shaUy  by  the  con- 
sent of  the  true  owner,  have  in  his  possession,  order,  and 
disposition,  any  goods,  whereof  he  shall  be  reputed  owner, 
the  commissioners  shall  be  empowered  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors."  It  has  been 
said,  however,  that  the  words,  **  at  such  time  as  he  shall 
become  bankrupt,'*  may  apply  either  to  the  issuing  of  the 
commission,  or  the  act  of  bankruptcy;  but  I  am  of  opin- 
ion, that  they  refer  to  the  latter  only,  and  not  to  the  date 
of  the  commission,  or  adjudication  under  it.  A  commis- 
sion may  not  be  issued  for  several  months;  and,  in  manj 
instances,  although  it  is  sued  out,  it  is  never  acted  on,  or 
it  may  be  superseded.  It  would  therefore  be  productife 
of  the  greatest  confusion  if  such  a  construction  were  to 
prevail.  Abrahams  was  not  the  apparent  owner  of  the 
goods  at  the  time  he  became  bankrupt;  he  was  the  real 
and  lawful  owner  on  the  day  he  went  to  prison;  and  al- 
though his  assignees  became  the  owners,  by  relation,  froin 
that  time,  and  had  a  right  to  seize  them,  yet  a  distress  was 
shortly  afterwards  put  in  by  the  landlord  for  rent,  and 
which  he  had  a  right  to  do,  either  as  against  the  bankrupt 
himself,  or  his  assignees.  The  plaintiff  became  the  po^ 
chaser  under  the  distress,  in  order  that  his  daughter  and 
her  children  might  not  be  deprived  of  necessaries,  or  a 
bed  to  he  on,  during  the  imprisonment  of  her  husband; 
but  that  did  not  make  the  latter  the  apparent  or  reputed 
owner  at  the  time  he  became  bankrupt,  tnz.  on  the  ^ 
December,  as  he  was  then  the  tr^ie  and  legal  owner. 
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Although  the  statute  is  not  penal  in  its  nature,  yet  it  di- 
▼ests  the  bankrupt  of  his  property  in  all  his  goods  and 
effects;  and  although  it  may  be  said«  that  assignees  may 
be  defeated  by  secret  acts  of  bankruptcy  committed  pre- 
viously to  a  reputed  ownership,  yet  such  an  inconvenience 
has  not  yet  arisen,  and  when  it  does,  it  may  be  remedied 
by  the  Legislature. 


IB^\ 


Mr.  Justice  Gaselee.  —  The  only  doubt  that  came 
across  my  mind  was,  whether  the  property  was  well 
vested  in  the  plaintiff,  on  account  of  the  irregularity  in 
the  appraisement  and  sale  under  the  distress;  the  requi- 
sitea  of  the  statute  of  WiUiam  8,  not  having  been  com- 
-jpUed  with  in  that  respect.  But,  independently  of  the 
statute  11  Geo.  S,  c.  19,  which  has  cured  any  defects  oc- 
casioned by  a  mere  irregularity  in  the  broker,  or  party  dis- 
training, the  sale  is  not  void,  as  it  does  not  appear  that  the 
overplus  was  paid  over  to  the  bankrupt.  It  is  for  the  interest 
of  tenants  or  parties  distrained  on,  that  purchasers  under  a 
sale  of  this  description  should  be  as  little  clogged  as  pos- 
sible, but  have  every  protection  afforded  them.  How- 
ever, if  any  doubt  existed,  it  has  been  removed  by  the 
case  of  WcMace  v.  King,  where  it  was  held,  that  the  swear- 
ing appraisers  by  an  improper  constable,  did  not  affect  the 
sale  under  a  distress  for  rent,  so  as  to  entitle  the  party 
distrained  on  to  maintain  trover.  On  the  second  point, 
1  fiilly  agree  with  the  rest  of  the  Court. 


Mr.  Justice  Burrough  having  left  the  Court,  the  Lord 
.Chief  Justice  stated,  that  he  had  previously  expressed  his 
concurrence  on  both  points;  and  that  the  rule  for  entering 
a  verdict  for  the  plaintiff  for  55/L,  being  the  value  of  the 
foods,  must  be  consequently  made 

Absolute, 
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Saturday  JoHNsoN  V.  Lawson  and  Another  (a). 

mJr!?i'  ^^'  ^^»"^  ^^«*^»  <«  a  fo™e>*  day  in  this  Tew, 

fendanu  in  re-  obtained  a  rule  nisi  that  the  Prothonotary  might  re?iev 

L^r^^'^t!^  his  taxation  of  costs  in  this  cause,  on  an  affidavit,  which 

lies  and  o}g.  stated,  that  this  was  an  action  of  replevin  for  taking  tiw 

nixanoei  for  the  ,   .     .                                                                                  .                , 

purpose  of  try-  plaintifTs  goods,  and  brought  to  try  a  question  of  titk  u 
of  tiSe^'^M/one  ^^  ^^^  ^as  the  heir  at  law  of  one  Francis  lAdgbird^  de- 

rie^^^sut^^thlt  <^eased.    That  the  defendants  had  pleaded  twelve  aw^w- 

Uie  plaintiff  nes  and  coifnizances.  under  which  they  claimed  to  besor 

held  as  tenant  .                                     .     .                   ^ 

to  them  under  titled  to  distrain  on  the  plainti£P  for  rent  due  from  him  to 

cerudn  rent  ^  them,  as  executors  and  trustees  under  the  will  of  Lidgikd, 

wiudi  was  due  an  J  that  a  verdict  had  been  found  for  them,  and  iadgmat 

andinarrear: —  *   ~o 

Held,  after  Ter-  entered  up  accordiuffly: — that  the  Prothonotary  bad  at> 

diet  and  Judg-  f                    o  ^ »                                                      ^ 

ment  entered  lowed  them  their  double  costs  under  the  statute  11  Otiktt 

fenSnteonSuch  ^-  ^^^  »'  ^^  (*)»  *"^  "^^^^  ^^  had  Calculated  as  ibUows^ik 

avowry,  that  the  single  at  440/.  Is.  Bd.,  and  2201.  Os.  lOtL,  at  a  mokHj 

they  were  end-  * 

Ued  to  double  of  such  single  sum,  amounting  in  the  whole  to  GBOL  2f.  6d, 

stetate^  Weo%,  ^^^  learned  Serjeant  submitted,  that  this  was  not  a  OMS 

and^tha  ^^  '"th  '^^^^^  ^^'^  within  the  provisions  of  the  statute,  the  only  ob- 

taxation  of  such  ject  of  which  was  to  secure  to  landlords  the  pajm^  of 

costs,  the  Pro- 
thonotary might 

allow  expenses  inciured  for  successAil  searches  made  in  parish  registers  and  pubfic  qAom^  for  ths 
purpose  of  proving  and  esublishing  a  pedigree  in  order  to  support  nich  title. 


(a)  See  S.  C.ante,  p.  183,  as  to 
what  declarations  are  adoiissible  in 
questions  of  pedigree. 

{b)  By  which,  after  reciting 
that  great  difficulties  often  arise 
in  making  avowries  or  conusance 
upon  distresses  for  rent,  quit  rents, 
reliefB,  heriots,  and  other  services^ 
it  Is  enacted,  "  that  it  should  be 
lawful  for  all  defendants  in  re* 
plevin  to  avow  or  make  conu- 
zance  generally,  that  the  plaintiff 
in  replevin,  or  other  tenant  of  the 
lands  and  tenements  whereon  such 
distress  was  made,  enjoyed  the 
same  under  a  grant  or  demise  at 
such  a  certain  rent,  during    the 


time  wherein  the  rent  dBstniied 
for  incurred,  ^^ch  rent  was  tta 
and  stiU  remains  due;  or  thit  Ae 
place  where  the  ^Bstress  wis  tata 
was  parcel  of  certun  tenemcsti^ 
for  wluch  the  rent,  &c.  cBstnbed 
for,  was,  at  the  time  of  tnch  db- 
tress,  and  stUl  remains  dn^  iridi- 
oat  forthsr  setting  forA  the  foai^ 
tenure,  demise^  or  titk  of  sack 
landlord  or  lessor,  and  that  if  the 
plaintiff  in  such  action  diall  be- 
come nonsuit,  discontinue  bis 
action,  or  have  judgment  giveo 
against  him,  the  defendant  «r 
defendants  in  such  replevin  shaU 
recover  double  costs  of  suit. 
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rem  actually  due  to  them  from  their  tenants,  and  not  ^ItHZ^ 
to  apply  to  questions  of  title.  Statutes  giving  double  costs 
IiAve  always  been  considered  of  a  penal  nature,  and  ought 
not  to  be  extended  by  construction.  In  lAndon  v.  Col- 
Uni  (fl),  and  Bulpii  v.  Clarke  {b\  this  section  was  held  not 
to.  extend  to  an  avQwry  for  a  rent  charge,  as  it  was^a 
wbstantiye  and  penal  clause^  and  did  not  include  rent 
dbMurges;  and  in  the  cases  of  the  Leommster  Canal  Com- 
pamff  T.  Norru  {e),  and  the  Leamhuter  Canal  Company  v. 
Cotoell  (dX  where,  by  a  canal  act,  the  Company  were  au- 
tbojrised  to  take  certain  lands  for  the  purposes  of  the  act, 
OQ  imiung  certain  payments,  either  by  annual  rents  or  sums 
in  gross ;  and  the  persons  from  whom  the  land  was  to  be 
taken,  were  empowered  to  distrain  th^  goods  of  the  Com- 
pany, even  off  the  premises,  in  case  of  non-pi^ment  of  such 
sums:  an  avowant  stating  a  distress  under  this  statute, 
was  held  not  to  be  entitle,  ojo  obtaining  a  verdict,  to  double 
co9ta  under  the  statute  1 1  Geo.2,  c.  19,  s«  ^;  andin  thelat- 
ter  case.  Lord  Chief  Justice  Eyre  said,  **  the  distress  in- 
tended to  be  protected  by  the  11  Geo.  2,  is  a  distress  for 
a  certain  rent,  directly  reserved  by  a  landlord  on  his  grant 
or  demise  of  land  theretofore  made.  That  in  such  case  the 
landlord  may  avow  generally,  and  is  entitled  to  double  costs ; 
but  that  the  case  in  question  was  a  distress  for  rent,  by  the 
canal  act,  charged  on  the  rate ;  that  it  was  a  mere  rent 
diarge  with  a  powe]^  of  di^tres8  given,  and  not  at  all  like  the 
case  of  rent  reserved  by  tenure."  So,  in  Lloyd  v.  Win- 
ton  (e),  it  was  held  not  to  extend  to  a  seizure  for  aheriot  cus- 
tom, as  the  statute  was  to  be  strictly  construed  and  confined 
in  its  operation  to  heriot  service  only ;  and  therefore^  that 
the  avowry  not  being  for  a  distress,  the  case  was  not  with- 
in  th^  statute. — 3ut  even  if  the  defisndants  were  entiUed 


(«)  WiUes,  429.  {A)  \  Bos.  &  Pul.  213. 

(6)  1  New  Rep.  56.  (e)  2  Wils.  28;  S.  C.  Barnes, 

(c)  7  Term  Rep.  600.  148. 
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1824. 


Johnson 
Lawson* 


to  double  costs,  they  should  have  been  calculated  <m  the 
attomies'  charges,  as  distinguished  from  the  disbursements 
made  in  the  cause ;  but  the  Prothonotary  allowed  expenses 
for  searches  at  various  parish  churches  and  public  offices, 
in  order  to  inspect  pedigrees,  for  the  purpose  of  establish* 
ing  the  defendant's  title,  as  well  as  for  the  attendance  of 
an  oiBcer  of  the  Herald's  College  to  prove  the  result  of 
certain  searches  made  there  on  their  behalf.  Thede  might 
be  considered  as  expenses  or  disbursements  preparatory 
to  the  suit;  and  in  Severn  v.  Olive  {a),  the  Court  di- 
rected the  Prothonotary  to  review  his  taxation,  whoe 
he  had  allowed  for  various  sums  expended  in  experiments, 
and  a  compensation  for  loss  of  time  to  scientific  and  pi^ 
fessional  men  employed  in  making  them,  with  a  view  to 
elucidate  the  question  at  issue  between  the  parties. 


Mr.  Prothonotary  WatUngton  referred  to  the  case  of 
WAiteAousev.Penn{b),'where  the  costsof  searches  for  neces- 
sary documents  had  been  allowed;  and  stated,  that  be  had 
confined  the  costs  in  this  cause  to  the  expenses  of  seaidies 
which  had  turned  out  to  be  successfiilt  or  beneficial  tathe 
party  making  them. 

[Lord  Chief  Justice  Best. — The  present  practice  of  air 
lowing  double  costs  is  agadnst  the  intention  of  the  Legisla- 
ture, at  the  time  the  statutes  imposing  them  were  pass- 
ed, as  such  costs,  must,  ex  vi  termini^  be  inferred  to  mean 
twice  the  actual  amount  of  the  single;  whereas,  by  doable 


(«)  6  Moore,  235;  »S.  C.  3Brod 
&  Bing.  72. 

(b)  Whitehouse  and  Others  v. 
Penny  May  12, 1808.  Where,  on 
a  motion  to  review  taxation,  on  the 
ground  that  the  defendant  having 
obtidned  a  verdict,  the  Prothono- 
tary had  allowed  him  his  costs  of 


searches  afiter  documents,  and  it* 
tendances  to  make  those  sevthe^ 
and  copies  of  all  such  docmneiili 
as  were  neeeuary  to  be  given  for 
him  in  evidence: — the  Court  de- 
cided, that  such  costs  had  bees 
properly  allowed. 
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costs,  are  meant  the  common  costs,  and  one  half  of  such  ,1824^ 
costs  (a). — No  reason  has  been  assigned  why  the  disburse- 
ments should  have  been  severed  from  the  general  costs, 
and  we  will  not  interfere  in  a  nice  question  as  to  splitting 
costs.  The  case  of  Whitehouse  v.  Petm^  to  which  we  have 
been  referred  by  the  Prothonotary,  seems  to  be  an  answer 

to  the  objection  raised,  as  to  the  allowance  for  the  expenses 
incurred  in  the  searching  for  pedigrees,  as  they  were  confin- 
ed to  those  which  were  necessary,  or  were  productive  of  use- 
iul  information,  and  to  which  we  f^Hy  subscribe ;  and  a 
party  must  be  put  to  some  expense  in  travelling  from  place 
to  place  to  procure  a  sight  of  such  documents.  The  Pro- 
thonotary  therefore  has  exercised  a  sound  discretion  in 
that  respect.  The  rule  must  therefore  be  confined  to  the 
question  as  to  whether  the  defendants  were,  under  the  cir- 
cumstances, entitled  to  double  costs,  under  the  statute 
11  G^o.  2,  c.  19.] 

Mr.  Serjeant  Taddy,  now  shewed  cause,  and  submitted 
that  the  facts  before  the  Prothonotary  did  not  warrant  the 
application,  as  this  was  not  in  the  nature  of  a  rent  charge ; 
and  that  the  fifth  avowry  brought  this  case  directly  within 
the  terms  of  the  statute,  as  it  stated,  that  the  plaintiflT,  for 
the  space  of  one  year,  held  the  lai\ds  and  premises  as  tenant 
to  the  defendants,  under  and  by  virtue  of  a  certain  demise 
at  the  yearly  rent  of  36/.  payable  quarterly,  and  that  be- 
cause two  quarters  were  in  arrear,  they  well  avowed  the 
taking,  &c.  as  for  and  in  the  name  of  a  distress.  That  a 
rule  had  been  served  on  the  defendants  to  elect  on  which 
avowry  the  judgment  should  be  entered  up,  and  that  they 
hfid  accordingly  selected  the  fifth,  which  did  not  apply  to 
a  tent  charge,  as  it  was  framed  in  the  usual  and  general 
terms  of  an  avowry  for  non-payment  of  rent. — The  learned 

(a)  See  Hullock  on  Costs,  2d  Edit.  484. 
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-l^^l-      Sei^^^^^  ^'^^  proceeding  wUb  hjB  argument,  when  the 

joHNsoq      Court  called  on 
«• 

Lawioh* 

Mr.  Seijeant  Pec^  to  support  his  irule.  Al^iMmgh  the 
fifth  avowry  may  be  framed  ux  a  general  maiui|^>  so  ag  to 
meet  the  words  of  the  statute^  the  defendanta  canpot  i^ 
der  the  qircumstauces  be  entitled  to  double  costs^  as  althou^ 
the  statute  is  in  some  cases  remedii^,  yet  the  chuue  in 
question  is  penalj  and  must  be  construed  ^rictly,  and  it  is 
not  to  be  implied  that  double  cp9ts  must  follow  as,  a  matter 
of  ii^cessity  where  a  pi^rty  avows  g^ierally,  and  moie 
particuligrly  so«  where  the  express  object  of  the  disttesi, 
as  in  this  case,  i£i  to  try  the  title  of  adver»p  parties,  and 
not  the  relative  ^igl^ts  of  kM^dlprd  ai^d  tenant.  The  plain- 
ti^  had  never  paid  auy  rent  to  the  d^fendi^itSj  and  the  ob- 
ject pf  the  I^egislature  was  to  give  a  landlord  double  costo, 
where  his  tenant  had  conducted  himself  obstinately  or  ^aur 
dtilently.  At  all  events,  the  Court  is  not  prohibited  from 
loql^ing  i^t  the  pierits  of  tl^e  casej^  and  in  the  instanoeof 
tuifo  or  t^^ee  flespfopitSj  it  13  in^poi|sib^  for  a  feni^it  to  kippfr 
who  the  )^m  ^  l^y^  is,  pr  to  ^hoip  he  is  ^und  to  pa; 
rf nt,  althp^^  ^exe  pi^y  }^  a  gpne^al  avqifigr  op  th^  ice 
pf  tl|^  record ;  fuid  her^.  the  c^ly  question  at  iiufue  was,  who 
was  heir  at  law  |o  the  property  in  qfiestion^  an^  which  tl)e 
defen^^ts  p}aimed,  a^  execfitofi;  up4^  ^^44s^^V^*^  ^ 

Lo;r4  Chief  Justice  Pes^.-tI  j^aye  knowq  many  instances 
whe^e  tenants  h^ve  been  placed  in  an  unpleasant  situation 
by  the  coi^cti^g  claims  of  parties  i|nder  whom  they  oc- 
cupy ; — yet  the  \fLyr  l|af  prespribed  th^  a  remedy  by  filing 
a  bill  of  iqterplefderi  and  lef^vjng  ft  to  the  amtendmg  f^: 
ties  to  litigate  the  dif  p)f tes  betif  een  themselves.  I  am  not 
plear  t)iat  ^is  is  not  ^  c^se  which  theLegisIature  had  in  coa- 
templation,  and  to  which  the  statute  was  intended  to  applyi 
as  tenants  sometimes  lend  themselves  most  improperly 


IN  THB  FIFTH  TSA&  OF  OmO.  IT.  6#3 

to  a  new  clumianl.  But  the  wonk  of  the  act  ate  ae  strong 
that  we  have  no  power  to  exercbe  a  discretioii,  and  al* 
though  in  many  cases  it  may  be  a  hardship  on  the  tenant, 
yet  in  others,  where  he  improperly  lends  himself  to  one 
of  the  litigating  parties,  the  case  is  fiur  different.  But 
coupling  the  statute  and  record  together,  and  to  which 
done  we  can  look,  th^re  can  \)e  no  question  but  that  the 
defimdanta  are  entitled  todouble  costs.  It  appearaon  the 
&ce  of  the  record,  that  the  distress  was  taken  for  rest  in 
arrear,  and  the  fifth  avowry  alleges  that  the  plaintiff  held 
certain  lands  and  premises  as  tenant  to  the  defendants,  at 
a  yearly  rent ;  and  that  be^tuse  two  quarter^  weM  in  ar- 
rear and  unpaid,  they  well  avowed  the  taking  as  in  die 
name  of  a  distress.  That  appearing  on  the  record,  brings 
the  case  expresdy  within  the  words  and  meaning  of  the  act, 
aad  the  case  of  a  rent  charge  ia  altogether  out  of  the  quet- 
lioD ;  and  whatever  the  hardship  may  be,  the  pU^intiffmnst 
pay  the  double  costs.  I  am  therefore  of  opinion  that  this 
case  not  only  falls  within  the  provisions  of  the  statute,  but 
Aat  there  is  nothing  to  take  it  out  of  it. 

Mr.  Justice  PARK.-r-This  statute  was  passed  eighty-sa 
years  ago,  and  questions  of  title  must  have  been  frequently 
tried  in  the  interval  in  an  action  of  this  description ;  yet  no 
case  has  been  referred  to,  or  appears  to  have  occurred, 
where  the  quef  tioa  ay  to  double  C09ts  bM  ever  been  raised. 
But  we  must  be  bound  by  the  express  words  of  the  sta- 
tute :  and  in  the  case  of  the  Leominster  Canal  Company  v. 
Cowett,  Lord  Chief  Justice  Eyre  drew  the  distinction 
between  the  remedy  given  by  the  canal  act,  and  the  1 1 
Geo.  2,  c.  19,  and  said,  that  the  distress  intended  to  be  pro- 
tected by  the  latter  act,  was  a  distress  for  a  certain  rent, 
diirectly  reserved  by  a  landlord  on  his  grant  or  demise  there- 
tofore made,  in  which  case  the  landlord  may  avow  generally, 
'*andis  entitled  to  double  costs."  Here  the  fifth  avowry  has 
been   framed  accordingly,  and  as  the  defendants  have  ob- 
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J^8g4^^  tained  a  verdict  and  elected  to  enter  up  judgment  on 
Johnson  such  avowry,  it  falls  expressly  within  the  terms  of  the  sta- 
iiAvsoN.       tute. 

Mr.  Justice  Burroitgh. — A  party  who  receives  an  inju- 
ry by  non-payment  of  rent,  may  have  his  remedy  either  by 
ejectment  or  distress,  but^ere  there  was  an  outstanding 
and  existing  lease,  and  consequently  the  party  claiming  tide 
could  only  proceed  by  distress.  The  plaintiff  was  the  te- 
nant in  possession,  and  as  it  appears  that  there  were  two 
claimants  to  the  property,  he  ought  not  to  have  sided 
with  either;  and  if  he  does,  he  must  take  the  consequence. 
He  should  have  filed  his  bill  of  interpleader. 

.Mr.  Justice  Gaselee. — We  can  only  look  to  the  lan- 
guage of  the  statute  and  the  record,  and  we  have  no  autluMT- 
ity  to  enquire  into  the  merits  of  the  case,  or  see  whether 
the  action  was  founded  on  a  distress  made  by  the  landlord 
or  the  heir  at  law.  The  fifth  avowry  b  in  general  termi, 
and  founded  expressly  on  the  clause  of  the  statute  by  which 
the  double  costs  are  given  to  the  defendants.  There  can 
be  no  doubt  therefore  but  that  they  are  entitled  to  them; 
and  this  rule  must  consequently  be 

Discharged  (a), 
(a)  Sec  Gumey  v.  Buller,  1  Bam.  &  Aid.  670. 


IN  THE  FIFTH  YEAR  OF  GEORGE  IV.  640 

1824. 

Scott  v.  Bye.  Saturday, 

JSov.  20ih. 

X  HIS  was  a  writ  of  false  judgment  issued  out  of  the  Awritof&Ue 
High  Court  of  Chancery,  and  which  was  as  follows :  m^*fromT 

George  the  Fourth,  by  the  grace  of  God,  &c.  to  the  ^^^^^^^ 
Sheriff  of  Surry,  greeting:  if  Peter  Scott  shall  give  you  nor  Court  at 
security  to  prosecute  his  suit,  then  taking  with  you  four  and  where  such 
discreet  and  lawful  knights  of  your  county*  you  go  in  J^'^hc  &•!&-' 
person  to  the  Court  of  Requeits  for  the  town  and  borough  ^^  Court  of 

tr  ^  o       Rgquesis  to  the 

of  Sauthwark  and  eastern  half  of  the  hundred  of  Brixton,  Court  of  Om- 
in  the  county  of  Surry;  and  in  open  Court  there,  cause  the  aiiected  k  to  ^ 
plaint  to  be  recorded,  which  was  in  the  said  Court  without  J^riJ^f^J^.* 
our  writ,  between  Richard  Bye  and  the  said  Peter,  of  a  dtndo,  at  the 
plea  of  debt,  as  it  is  said,  wherein  the  said  Peter  complains  court  below 
that  false  judgment  hath  been  given  against  him  in  the  ]|[j|[J^^^^  ^ 


Court:  and  that  you  have  the  said  record  before  our  gi^en  "accord- 

,       ,  ing  to  equity  and 

Justices  at  Westminster,  in  eight  days  of  St.  Hilary,  under  gw>d  contd- 
your  seal  and  the  seals  of  four  lawful  men  of  the  said  g^^i^  to  the 
Court,  of  such  as  shall  be  present  at  the  said  record :  and  ^^  couneot 

'  '^  '  proceeding  at 

summon  by  good  summoners  the  aforesaid  Richard,  that  common  law. 
he  be  then  there  to  hear  the  said  record ;  and  have  you 
there  the  summoners,  the  names  of  the  said  four  men,  and 
this  writ.     Witness  ourselves  at  Westminster,  the  eighth 
day  of  December,  in  the  fourth  year  of  our  reign. 

Nuttall. 
The  foUowing  indorsement  was  made  on  the  writ: — 
**  By  the  Lord  Chancellor  of  Great  Britain,  at  the  in- 
stance of  the  defendant.** — The  Sheriff  made  his  return  as 
foUows: — "  By  virtue  of  this  writ  to  me  directed,  I  have 
been,  to  the  Court  within  written,  and  have,  in  full  Court 
there,  caused  the  plaint  within  mentioned  to  be  recorded, 
which  record  appears  in  the  schedule  hereto  annexed ;  and 
I  have  the  said  record  before  the  Justices  of  the  Lord 
the  King  within  written,  at  the  day  and  place  within  men- 
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1824%  tionedy  under  my  seal  and  the  seals  of  Samuel  Lee^  Jamet 
Burslaniy  William  Rogers^  Joshua  Burland,  and  Henry 
Rogers,  lawful  men  of  my  county,  who  were  present  at  the 
said  record;  and  I  have  prefixed  the  same  day  to  the  sud 
parties,  that  then  they  may  be  there  ready  to  proceed  m 
the  said  plaint  as  within  I  am  commanded. 

C^arlks  H.  Turner,  vEaq.  Sheriff.** 

The  plaint  was  as  follows : — 

TbiMi  and  Borough^     At  the  Conrt  of  Requests,  esta- 
'ofSouthwark,  to  101/, )  blished  and  empowered  by  yarious 
acts  of  Parliament  for  the  recovery -of  small  debts,  in  the 
town  and  borough  of  Scmikwark  and  the  eastern  half  of 
the  hundred  of  Brixton,  in  the  isounty  of  Surry,  held  at 
the  Gourt-hoilse,  in  the  parish  of  St.  Mary  Magda^ 
B^rmondsey,  in  the  county  of  Surry,  and  neair  to  the  sud 
town  and  borough,  in  the  said 'county,  and  within  the 
jurisdiction  of  the  same  Court,  on  Wednesday  the  Mdi 
November,  in  the  'fourth  year  of  the  reign  of  our  sove- 
reign Lord,  Oeorge  the  Fourth,  «&c.  and  in  the  year  of 
our  Lord,  1838,  before  S.  L.,  J.  B.,   W.  R.,  J.  B.,  and 
H.  Ri,  five  Commissioners  'lawfully  appointed   to  ad- 
minister the  powers  of  the  siud  act  for  the  moire  spee- 
dy recovery  of  small  debts  within  the  jurudiction  Of  the 
said  Court  as  aforesaid ;  at  this  Court  comes  Richard 
Bye  In  his  proper  person,  and  complains  of  Peter  Seottt 
for  that  whereas  the  said  P&ter,  being  an  inhabitant  widi- 
in  the  said  eastern  half  hundred,  and  withm  the  jurisdic- 
tion of  the  said  Court,  was  and  is  indebted  to  him  thesnd 
Richard  in  the  sum  of  two  poimds,  eleven  shillings,  and 
four  pence,  whidi  the  ^aoA.^ Peter  refuseth  to  pay  him  the 
mA.  Richard,  although  often  requested  so  to  do;  where- 
upon be  the  said  /if cAaref  prays  that  the  sununons  of  the 
same  Court  may  be  made  to  him  against  the  nsidi  Peter ^ 
on  the  plea  aforesaid,  and  it  is  granted  to  him  m  these 
words  (that  is  to  say) : — 
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Geo.  4,  Rex— Friday.  i®^ 

Court  of  Requests  for  the  town  and  borough  of  South- 
war  k,  and  eastern  half  of  the  hundred  of  Brixton^  in 
the  county  of  Surry. 
To  Peter  Scott. — You  are  hereby  summoned,  and  in 
his  Majesty's  name  strictly  enjoined  and  commanded  per- 
sonally to  be  and  appear  before^the  Commissioners  of  the 
said  Court,  at  the  Court-house,  in  Crosby  Row^  King 
Street^  Snow  Fields^  Southwark,  on  Friday  next,  precisely 
at  a  quarter  before  eleven  of  the  clock,  in  the  forenoon,  to 
answer  the  demand  of  Richard  Bye 9  for  a  debt  owing  by 
you.   Herein  fidl  not.    Dated  this  S6th  December ^  1833. 

By  the  Court.  g^^^j^  ^^  Meymott,  Clerks. 

And  upon  this  it  is  in  and  by  the  same  Court  here  com- 
manded to  John  Prinsep,  Esq.,  the  bailiff  of  the  same 
Court,  that  he  serre  and  deliver  the  said  summons  to  the 
said  Peter,  or  at  his  usual  place  of  residence,  so  that  he 
appear  at  the  same  Court  on  the  day  named  in  the  said 
summons,  to  answer  the  said  Richard  in  the  plea  of  his 
said  plaint; — the  same  day  is  given  in  and  by  the  same 
Court  here  to  the  said  Richard,  to  be  there,  &c.  At 
which  said  Court,  to  wit,  the  Court  of  Requests  aforesud, 
held  at  the  said  Court-hoiise,  Borough,  and  within  the 
jurisdiction  of  the  same  Court,  on  Friday  the  28th  JVb- 
tfember,  in  the  said  fourth  year,  &c.  before  the  before 
named  S.  L»,  J.  B%,  W.  It.,  J.  B.,  and  H^  JZ.,  Commis- 
sioners of  the  same  Court,  comes  the  said  Richard,  and 
offers  himself  against  the  said  Peter,  in  the  plea  of  the 
said  plaint;  whereupon  the  said  Peter  being  solemnly 
caUed,  and  not  appearing,  the  said  Richard  prays  that  the 
said  Peter  may  be  attached  for  contempt,  and  it  is  granted 
to  him  in  these  words : — 

Friday — Geo.  4,  Rex. 

Court  of  Requests  for  the  town  and  borough  of  South" 
warky  and  eastern  half  of  the  hundred  of  Brixton,  in 
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£^^  the  county  of  Surry.     At  a  Court  holden,  on  Friday, 

the  28th  November^  1823,  at  the  Court-house,  CroAy 
Row,  &c. 

Mr.  Peter  Scott. — It  appearing  to  this  Court,  that  you 
have  been  duly  summoned  to  attend  here  this  day,  to  an- 
swer the  demand  of  Richard  Bye,  for  a  debt  owing  by 
you ;  and  although  duly  called,  come  not,  you  are  theie- 
fore  attached  for  contempt,  and  are  hereby  peremptorily 
commanded  personally  to  be  and  appear  before  the  Com- 
missioners of  the  Court  aforesaid,  at  a  Court  to  be  holden 
on  Tuesday  the  2d  December,  1823,  at  12  at  noon  precisely, 
at  the  Court-house  aforesaid,  to  hear  and  abide  such  order 
as  shall  be  then  made  touching  such  demand.  Herein  fril 
not,  as,  in  case  of  default,  execution  will  immediately  issue 
for  such  debt  as  shall  be  then  awarded  against  you,  to- 
gether with  costs. 

By  the  Court.  *^^*  ^^  Meymatt. 

Then,  after  directing  the  bailiff  of  the  Court  to  serve  Ae 
attachment  on  the  said  Peter,  the  plaint  proceeded  as  fol- 
lows : — At  which  same  next  Court,  to  wit,  the  Court  of 
Requests  aforesaid,  held  at  the  said  Court-house,  and 
within  the  jurisdiction  of  the  same  Court,  on  Tuesday,  Ae 
2d  of  December,  in  the  said  fourth  year,  &c.  before,  &c< 
(the  said  commissioners),  comes  the  said  Richard  and  of- 
fers himself  against  the  said  Peter,  in  the  plea  of  the  said 
plaint;  whereupon  the  said  Peter  being  solemnly  called, 
comes  into  the  same  Court  here,  in  his  own  proper  person; 
and  thereupon  the  said  Richard  declares  here,  in  diis 
same  Court,  against  the  said  Peter,  in  the  plea  of  his 
said  plaint,  and  saith,  that  the  said  Peter  being  an  inhi- 
bitiuit  within  the  said  eastern  half  hundred,  and  witlun 
the  jurisdiction  of  the  same  Court,  became,  and  was,,  and 
is  justly  and  truly  indebted  to  him,  the  said  Richard,  m 
the  sum  of  two  pounds,  eleven  shillings,  and  foiurpence, 
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B8  aforesaid;  and  the  commissioners  of  the  said  Court,  .  m*" 
duly  appointed  and  sworn  according  to  the  statute  in  that 
case  made  and  provided,  having  heard  all  and  every  the 
matters  and  things  which  the  said  Peter  can  allege  in  his 
defence,  touching  the  said  claim  of  the  said  Richard,  do 
and  order  as  follows: — 


Court  of  Requests  for  the  town  and  borough  of  South- 
Wirk,  and  eastern  half  of  the  hundred  of  Brixton,  in  the 
county  of  Surrey,  between  Richard  Bye,  plaintiff,  and 
Peter  Scott,  defendant; — 

.  Upon  hearing  the  parties,  at  a  Court  holden  on  the  Sd 
December^  1823,  it  is  adjudged,  that  a  debt  of  fifty-one 
•hiDii^s  and  four-pence  is  due  firom  the  said  Peter  to  the 
said  Richard:  and  it  is  ordered,  that  the  said  Peter  do, 
within  seven  days  now  next,  pay,  between  the  hours  of 
nine  and  two  o'clock,  to  the  clerks  of  this  Court,  at  tlie 
public  oflSce,  King  Street,  Southwark,  for  the  use  of  the 
•aid  Richard,  the  said  debt,  together  with  thirteen  shit 
lings  and  sixpence  costs;  and  it  is  further  ordered,  that 
apoQ  de&ult  made  therein,  the  clerks  of  this  Court  do 
forthwith  issue  execution  against  the  body  of  the  said 
Peter  for  the  said  debt  and  costs,  together  with  the  costs 
of  .such  execution,  and  officer's  fees* 

By  the  Court,  Sped  and  Meymoti. 

■ 

Which  said  debt,  costs,  and  charges,  in  the  whole,  amount 
to  three  pounds,  four  shillings,  and  tenp^ice ;  and  the  said 
Peter  in  mercy,  &c 

Tliis  was  signed  by  the  five  Commissioners. 

And  hereupon  the  said  Peter  says,  that  false  judg- 
ment is  given  against  him  in  the  proceedings  aforesaid,  in 
many  mstances,  that  is  to  say,  in  this; — that  although  it 
is  stated  and  alleged,  in  and  by  the  said  record,  (amongst 
other  things),  in  substance^  that  at  the  said  Court  of  Re^ 
^pieets,  held  at  the  said  Court-house,  and  within  the 
jurisdiction  of  the  same  Court,  on  Tuesday,  the  Sd  of  Z)e- 

VOL.  IX.  u  u 


854  CASES  IN  MlPCHilELMA^  TfiflMy 

JW^       Cumber  J  in  the  gaid  fourth  yeat,  ftc.  before  the  said  Com- 
idissioners  of  the  same  Courts  (naming  them),  came  the  sud 
Richard  and  offered  himself  against  .the  said  Peter,  in  the 
I^a  of  the  said  plaint;  whereupon  the  said  Peter  being 
solemnly  called^  came  into  the  same  Court  therein  his  pro* 
per  person ;  and  thereupon  the  said  Richard  dedared  therei 
in  that  same  Court,  against  the  said  Peter ,  in  the  plea  of 
his  said  plaint,  and  said  that  the  said  Peter,  being  an  in- 
habitant within  the  said  eastern  half  hundred,  and  within 
the  jurisdiction  of  the  same  Court,  became,  and  was  there 
justly  and  truly  indebted  to  the  said  Richard,  in  the  sum 
of  two  pounds,  eleven  shillings,  and  fot^tpence,  at  afore- 
saidt  yet  it  is  not  stated  or  alleged,  in  or  by  the  said  re- 
eord^  ho^  or  in  what  manner  the  said  Peter  became  sad 
was  wo  indebted  to  the  said  Riehard  as  aforesaid,  or  ftt 
Of  upon  what  consideration  Ae  said  supposed  debt  Wtt 
owing  or  founded,  or  whether  the  said  supposed  debt  ^m 
not  the  balance  of  an  acccmnt  on  demand  originaQy  ei* 
ceedi^g  five  pounds; — and  also  in  diis,  to  wit,  l^t  kdott 
not  appemr,  in  and  by  the  adjudication  and  order  of  tbe 
0ud  Comnussioners,  that  the  said  Peter  was  fo^oid  to  be  a 
person  residing  or  inhabiting  within  the  said  eastern  half 
hundred,  or  within  the  jurisdiction  of  the  same  Court  ;—4iii 
also  in  this,  to  wit,  that  it  does  not  appear,  in  or  by  ^ 
said  record,  that  before  the  issuing,  or  service,  or  deiifeiy 
of  the  said  summons  therein  mentioned,  for  the  appea^ 
imce  of  the  said  Peter  in  die  said  Court  of  Requests,  in 
the  plea  of  the  plaint  aforesaid,  the  said  Riehard  depone 
ed  with  the  clerk  or  clerks  of  the  said  Court,  for  the  said 
supposed  debt  ^  two  pounds,  eleven  shiUii^s,  and  four- 
pence,  the  sum  of  ten  shiUimgs,  according  to  the  famof 
the  statute  in  such  case  made  and  provided; — asidaifs 
in  this,  to  wit,  that  by  the  record  aforesaid,  it  appears 
that  the  judgment  aforesaid,  in  form  aforesaid  given, 
was  given  for  the  said  Richard  against  the  said  Peier, 
whereas,  by  the  law  of  the  land,  the  said  judgment  ought 
to  have  been  given  for  the  said  Peter  against  the  said 
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Riekardf  and  be  prayed  that  it  might  be  reversed  and  an-       >JSS!L 
nulled. 

The  said  Richard  said,  that  the  said  record  was  in  no  wise 
vieioiis  or  defective,  nor  the  judgment  false,  and  he  prayed 
diat  the  Court  here  might  proceed  to  the  examination  of 
die  record.   A  day  was  therefore  given  to  the  parties  here. 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Lowes,  in  support  of  the  writ,  after  re- 
ferring to  the  statutes  46  Geo.  8,  c.  87,  and  4  Geo,  4,  c. 
MS,  enlarging  the  powers,  and  rendering  more  effectual 
die  acts  22  Geo.  9,  c.  47,  and  89  Geo.  2,  c.  6,  by  which 
the  Court  of  Requests  for  the  town  and  borough  of  Souih^ 
mark  was  established,  and  a  jurisdiction  given  to  the  Com- 
Bunsioners  over  debts  not  exceeding  40^.,  which,  by  die 
fltatttte  46  Geo.  8,  was  extended  to  51. ;  submitted,  that, 
akhough  l^  the  latter  part  of  the  6th  section  of  that  sta^ 
tBie»  it  was  enacted,  that  no  orders,  decrees,  judgments,  or 
proceedings  should  be  removed  or  removeable  into  any 
elbes  Court,  by  certiorari  at  otherwise  h&mseeter ;  still  that 
ciamft  was  altogether  repealed  by  the  I5di  section  of  the 
4  Gtfd.  4;  so  that  dris  Court  has  now  jurisdiction,  and  a 
writ  of  false  judgment  will  consequently  he. 

[But  the  Court  referred  to  the  case  of  Dr.  GroenteU  v. 
BwrweU{a),  where  Lord  Chief  Justice  HoU  held,  «<  That 
wherever  a  new  jurisdicticm  is  erected  by  act  of  Parlia- 
ment, and  the  Court  or  Judge  that  exercises  this  jurisdic* 
dfm  acts  as  a  Court  or  Judge  of  record,  according  fo  the 
eoiurse  of  Ae  cmnmon'  law,  a  writ  of  error  lies  on  their 
jttdgm^eita;  but  wheve  they  act  in  a  summary  method,  or 
IB  a  new  eourse,  different  from  the  common  law,  there  a 
writ  of  error  Kes  not,  but  a  eerf  i orori."] 

That  is  die  otAj  audiority  to  be  found  in  support 
^  such  a  principle.     In  Fitxherherfs  Natura  Brenium  (A), 

(«)  1  Salk.  263,  S,  C,  1  Lord      tit  Certiorari,  A  (1). 
Raym.4€9.   Gartk  4^1.    Om.         (&)  P.  38  A<8lh  e^t  4M.). 
Rep.  76 ;  and  see  ComyiM^s  Digest, 

jj\j2 
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1894.        it  is  laid  down^  that  *'  a  writ  of  false  judgment  ties, 
where  false  judgment  is  given  in  the  county,  or  in  the 
hundred,  or  in  other  Court  Baron,  which  is  not  a  Court 
of  record,  in  a  plea  real  or  personal*!'    And  in  FmeKs 
Law  (a),  it  is  laid  down  generally,  that  false  judgmei^ 
b  upon  error  in  a  base  Court;  and  Mr.  Justice  Black- 
stone,  in  his  Commentaries  (6),  in  treating  of  a  Court 
Baron,  says,  that,  ''after  judgment  given,  a  writ  of  fidse 
judgment  also  lies  to  the  Courts  at  WestnUnsier,  to  re-hear 
and  review  the  cause,  and  not  a  writ  of  error,  for  that  it  is 
not  a  Court  of  record."    And  he  afterwards  draws  a  dis- 
tinction between  proceedings  in  a  Court  of  record,  and 
one  which  is  not;  and  observes  (c), .  that  ''  a  writ  of  error 
lies  for  some  supposed  mistake  in  the  proceedings  of  a 
Court  of  record;  but  to  amend  errors  in  a  base  Court  not 
of  record,  a  writ  of  &lse  judgment .  lies."    And  in  Cok 
Littleton  (ef),  it  b  said,   ''  that  judgment    must   regu- 
larly be  given  by  Judges  of  record,  and  in  a  Court  of  re- 
cord, and  not  by  any  other  inferior  Judges  in  base  Courts, 
for  thereupon  a  writ  of  false  judgment  lies."     Although  b 
Fitxherberfs  Natura  Brevium{e)t  it  b  said,  that  "  a^iaaa 
shall  not  have  a  writ  of  fisilse  judgment,  but  in  the  Coort 
where  there  are  suitors ;  for  if  there  be  no  suitors,  there 
the  record  cannot  be  certified  by  them ;" — yet  here  the  Court 
was  created  and  constituted  by  statute,  and  was.  tp  be 
holden  before  three,  or  five.  Commissioners,  according  to 
the  amount  of  the  debt  claimed,  who  may  be  .assimilated 
to  the  suitors  in  the  County  Court,  as  they  were  competent 
to  take  cognizance  of  the  proceedingSi  and  also  to  certify 
the.  record.     And  though,  in  GroenveU  v.  .BtatweU{f)% 
it  was  decided,  that  error  would. not  lie  upon  a  judg- 
ment given  by  the  Censors  of  the  College  of  Physidana; 
because  their  proceedings  were  not  according  to  the  course 
of  the  common  law,  as  they  were  without  indictment  or 
formal  judgment ;  yet  it  was  held,  that  a  certiorari  lay,  fiir 

(a)  Book  IV.  484.  .  (li)  P.  288  (b). 

{h)  VoL  III.  p.  34.  .  (e)  P.  40  H. 

(c)  lb.  407.  (/)  i  Salk.  144. 
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diat  it  was  a  oonsequence  of  erery  inferior  jarisdktioii  of  ^^^ 
record,  that  their  proceedings  should  be  remoTeable  into 
the  Court  of  King's  Bench,  to  inspect  the  record,  and  see 
whether  they  kept  themsehes  within  the  limits  of  their 
jurisdiction.  And  although  Lord  HoU  is  reported  to  haTe 
laid  down  the  principle  above  referred  to  in  SMeld,  yet  it 
most  be  considered^  that  the  proceedings  in  that  case  arose 
out  of  the  peculiar  jurisdiction  of  the  College  of  Physi- 
cians ;  whilst  here,  they  were  according  to  the  course  of  the 
common  law,  as  there  were  a  declaration  and  judgment; 
and  if  they  had  taken  place  in  a  Court  of  record,  there  can 
be  no  doubt  but  that  a  writ  of  error  would  have  lain.  So, 
if  such  proceedings  be  had  in  a  Court  not  of  record,  it  is 
clear,  that  the  party  has  his  remedy  by  a  writ  of  false 
judgment.  Besides,  in  Dr.  Gr6envelfs  Case  the  subject 
matter  of  the  complaint  was  for  mal-practice,  and  not  the 
recovery  of  a  debt,  for  which  a  provision  is  expressly  made 
by  statute. — ^At  all  events,  the  late  statute  4  Oeo.  4,  was 
passed  to  restore  the  right  of  appeal  to  a  superior  jurisdic- 
tion, as  it  repeals  the  clause  in  the  46  Geo*  8,  by  which 
parties  were  prohibited  from  removing  the  proceedings  by 
eeriiorarij  or  oiherwUe:  and  if  the  latter  words  do  not  in- 
clude writs  of  false  judgment,  they  are  altogether  inopera- 
tive. Besides,  the  plaint  is  in  the  nature  of  an  original  writ, 
and  the  declaration  must  be  filmed  as  in  an  ordinary  pro- 
ceeding; and  formal  judgment  is  given,  vix.  ideo  eonndera- 
htm  est,  as  in  a  civil  action ;  and  the  whole  of  the  proceedings 
are  set  out  on  the  face  of  the  record,  which  is  now  before 
the  Court.  That,  thcsrefore,  distinguishes  this  from  Dr. 
Grdenveli*s  Case,  as  reported  in  Carthew,  where  Lord 
HoU  is  stated  to  have  assigned  the  following  reason  (a): — 
"  It  is  true,  no  writ  of  error  will  lie  upon  this  judgment, 
because  it  is  a  Court  instituted  de  novo,  and  by  the  institu- 
tion they  are  not  bound  up  to  the  formalities  of  other 
Courts,  viz.  they  are  not  bound  to  draw  up  their  judg- 
ments with  f€leo  consideratum,  &c.,  but  it  is  sufficient  for 

(a)  Carthew,  494. 
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them  to  shew  the  conviction  in  other  words.**  Here,  hem- 
ever,  the  statute  46  Geo.  3,  c.  87,  s.  6,  not  only  autborissB 
the  Commissioners  to  make  orders,  decrees,  and  jitdg- 
ments,  but  directs  that  they  shall  be  registered  in  a  book 
to  be  kept  for  that  purpose  (a);  and  the  defendant  is  ststel 


(a)  Sect.  6.  By  which  it  is  en- 
acjted,  that  *'  it  shall  and  may  be 
lawful  for  any  person  or  persons, 
whether  residing  witUn  the  town 
and  borough  of  Strnthwark,  and 
the  eastern  half  of  the  hundred  of 
Brixton,  or  elsewhere,  who  now 
have,  or  hereafter  shall  have,  any 
debt  or  debts  owing  or  due  to,  or 
claimed  or  demanded  by  sudi  per- 
son or  persons,  in  hii  or  thttr  own 
right,  &c.  and  for  which  debt  or 
debts  he  or  they  shall  demand  any 
sum  of  money  not  exceeding  five 
pounds,  from  any  person  or  per- 
sons whomsoever,  residing  or  inha- 
biting within  the  siud  town  and 
borough  of  Southwark,  &c.  or 
keeping  any  house,  &c.  or  seek- 
ing a  livelihood,  or  trading  or 
dealing  within  the  same  town  and 
borough,  &c.  to  cause  such  debtor 
or  debtors,  person  or  persons, 
from  whom  such  debt  or  debts 
shall  be  due  or  owing,  or  chdmed 
or  demanded,  and  so  resident,  in- 
habiting, or  keeping  any  house, 
&c.  or  seeking  a  livelihood,  &c. 
to  be  warned  or  summoned,  by 
^personal  service,  or  by  a  printed 
or  written  summons,  left  at  the 
dwelling-house,  &c.  of  such  debtor 
or  debtors,  person  or  persons  as 
aforesaid,  within  the  jurisdiction 
of  the  said  Court,  to  appear  before 
the  Commissioners  of  the  Court; 
and  that  after  such  summons,  the 
•aid  Commissfoners,  or  any  three 


or  more  of  thenv  in  caie  die  debt 
shall  not  exceed  40s.p  and  if  the 
same  shall  be  above  40f .  and  shall 
not  exceed  the  sum  of  five  pomdi, 
the  said  Commiss&onen,  or  wan/ 
five  or  more  of  them,  shsQ  hat 
fidl  power  and  authority  fron 
time  to  time  to  make  and  canse 
to  be  made  such  order  or  orden, 
decrees,  judgments,  and  proeeei 
ings  between  such  party  plaiotf 
orparties  plaintiffs,  and  his  or  thdr 
debtor  or  debtors, or  other  posonor 
persons,  defendant  or  defcodisti^ 
toudung  such  debts,  «f  UnaftkS 
find  to  stand  with  <f  n^  W 
ffood  conscience;  and  may  onkr 
and  direct  the  payment  of  any 
such  debts  to  be  made,  ddierift 
one  suQi  at  once,  or  by  k^ 
meats  at  stated  periods,  as  ttif 
shall  see  cause  and  deem  just  tni 
reasonable :  all  which  order  or  or- 
ders, decrees,  judgments,  and  pir 
ceedings  so  to  be  made^  MH  ke 
registered  in  a  book  or  bookii  to 
be  kept  for  that  purpose,  by  the 
clerk  or  clerks  of  the  said  €oiiit» 
or-lds  or  their  sufficient  deputy  sr 
deputies,  as  they  had  been  aem- 
tomed  to  be^  and  as  well  the  putj 
plaintiff,  or  parties  plaintifis,  ti 
the  debtor  or  defendant,  or  debt- 
ors or  defendants,  whom  such  m- 
der  or  orders,  decree  or  deoraa^ 
judgments,  and  proceedingsshoohl 
respectively  concern,  should  ob- 
serve, perform,  and  keep  the  same 
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toh^'m  OMTcy,  M  in  a  Court  of  common  law.— ^uppoaii^ 
that  the  writ  will  lie,  there  can  be  no  question  l^ul  thai 
the  proceediiig9  are  invalid  ajud  erropeouaj  aa  the  fdaint 
^  declaration,  a«  9et  out  on  th^  fiice  of  the  reoovd,  m 
in  geneniji  teima,  and  does  not  apecijy  the  oajture  of  the 
debt,  or  the  conaideratipn  on  which  it  wa$  founded.  In 
Spark  y.  Jobber  (a),  it  was  held,  that  a  declaration  in  fV 
4ebUatu8  aisutftpsit  for  divers  goods,  merchandize*.  And 
tUmgs,  sold  by  the  plainti£f  to  the  defendant,  w{m  too  nn- 
^^ertfin,  a^  it  did  not  suflSciently  specify  the  cause  of 
9PtioiL  So,  in  Wi^tt  v.  jEs$mgUm  (fi),  it  was  held,  that 
a  dedariition  in  trespass  for  taUng  goods,  must  specify 
what  the  goods  were;  and  in  Davy  v.  Baker {c),  where, 
m  An  action  of  debt  on  the  statute  2  Geo.  8,  c.  S4,  for 
bribery  at  an  election,  the  declaration  stated  that  the  de* 
Cendant  did  receive  a  gift  or  reward,  without  specifying 
what  be  rec^ved  or  took,  it  was  held,  that  such  dedarar 
tftw  was  bad,  even  after  verdict*  Besides,  here  it  does  not 
app^r,  by  the  adjudication  of  the  Commissioners,  whether 
thiB.  plaintiff  was  residing  within  the  jurisdiction  of  the 
Court;  so  that  the  proceedings  are  altogether  vicious, 
and  camot  be  supported. 

• 

Mr.  Sei}eant  Toddy,  contra,  admitted  that  the  declara- 
tion was  bad  in  substance;  but  observed,  that  since  the 
esiatence  of  Courts  of  Conscience,  which  were  established 
so  long  vinoe  as  the  reign  of  James  I  (d),  a  writ  of  false 
judgment  never  appears  to  have  been  brought.  Here,  4he 
fiberiff  was  commanded  by  the  writ  to  go  in  person  to 
tiie  JSouikwark  Borough  Court  of  Requests,  taking  with 
bim  four  discreet  and  lawful  knights  of  his  county ;  that  is, 


respeptively*  in  all  points:  and  no  lunpMoevtr** 

such  orders,  decrees,  judgments,  (a)  2  Ld.  Raym.  1450. 

or  proceedings  skould  be  removed  {h)  2  Ld.  Raym.  1410. 

or  removeable    into    any   other  (jc)  4  Burr.  2471. 

Court  by  certiorari  or  othtrwise  {d)  See  3  Jac.  1,  c.  15. 
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by  which  the  Court  below  was  constituted.  Even  supposing  .J^^ 
that  a  defendant  may  there  put  in  a  plea,  yet,  on  appearing 
before  the  commissioners,  on  being  summoned  so  to  do,  he 
may  shew  grotmds  to  prevent  the  plaintiff  from  proceed- 
ing; and  the  commissioners  might  enjoin  him  from  so  do- 
ing, which  would  be  in  the  nature  of  an  injunction  in  a 
Court  of  Equity;  and  we  have  no  means  of  forming  an 
opinicm,  by  what  motives,  or  on  what  grounds,  the  Court 
below  might  have  acted.  It  would  therefore  be  absurd 
for  us  to  revise  proceedings  in  such  a  Court,  or  direct  them 
to  be  made  conformable  to  those  of  the  commcNd  law, 
when  it  is  founded  on  a  totally  different  basis.  Although 
a  doubt  may  be  created,  as  the  statute  4  OeoA,  c.  1S3,  s. 
15,  repeals  the  6th  section  of  the  46  Geo.  8,  c  87,  as  far  as 
it  prohibited  the  parties  from  removing  proceedings  by 
ceriiararij  or  otherwise ,  still,  if  the  Court  below  has  a  right 
to  exercise  an  equitable  jurisdiction,  a  writ  of  certiorari 
may  be  issued  out  of  Chancery ,  as  well  as  out  of  the 
Court  of  King's  Bench;  and  it  might  be  fit,  that  the 
fonner  Court  might  review  the  proceedings,  on  their  bemg 
brought  before  it  But  thb  Court  is  not  empowered  to  do 
sOf  either  on  principle  or  by  authority.  Fitxherbert^  in  his 
Naiura  Brevium^  in  treating  of  the  writ  of  false  judgment, 
states  the  different  Courts  to  which  it  may  apply,  and  wluch 
does  not  extend  to  every  base  Court.  He  says  (a),  **  it 
lies  where  false  judgment  is  given  in  the  county,  or  in 
the  hundred,  or  in  other  Court  Baron,  which  is  not  a 
Court  of  record ;"  and  although  he  shews  no  authority  for 
that  position,  yet  he  has  always  been  considered  as  a 
most  accurate  writer:  and  if  it  had  applied  to  any  other 
Court,  he  would  have  expressed  himself  differendy ;  and 
it  must  be  observed,  that  all  three  of  those  Courts  proceed 
on  the  principles  of  the  common  law;  and  consequently  the 
Courts  above  may  judge  of  the  principles  on  which  such 
Courts  have  acted.     Although  Lord  Coke^  Finch,  and 

(a)  P.  38. 
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i^  Sir  WiBiam  Blackstone  hxre  laid  H  doivn  genmiHj*  Ait 
a  writ  of  fiilse  judgment  lies  from  any  base  Coturt,  not  d 
record;  yet  they  have  referred  to  FiiMherbert  as  Adr 
authority,  who  has  confined  it  to  the  thrte  specks  sf 
Courts  I  have  just  mentioned.  These*  at  the  time  he 
wrote,  were  the  only  base  Courts,  and  in  which  Ae  plead- 
ings, evidence,  and  judgment,  were  subject  io  the  inks 
of  common  law.  Although,  therefore,  the  later  wiitan 
may  have  used  more  general  terms  than  they  were  waziafll* 
ed  in  doing,  yet  this  will  reconcile  the  apparent  incoMi- 
tency  between  them  and  FiiMherberi;  and  although  tUi 
Court  might  have  jurisdiction  to  review  the  judgments  of 
those  enumerated  by  him,  yet  it  cannot  apply  to  a  Gout 
of  Bequests,  where  the  judgment  is  to  he  given  aoooidi^g 
to  equity  and  good  conscience.  The  reaaoning  of  hcni 
Holi  in  Dr.  GrbemeVs  Case  is  not  to  be  distingnirfsdi 
from  the  present,  rur.  that  wherever  a  new  juriadiotioD 
b  created  by  statute,  and  the  Court  or  Judge  esa>- 
eimng  it  acts  in  a  aummary  method,  or  in  a  new  oowie, 
different  from  the  common  law,  a  writ  6f  errar  doei 
not  lie,  but  a  certiorari.  There,  it  was  hdd,  ^M  a 
decision  of  the  College  €f  Physieiam  could  not  be  sa* 
omined  on  a  writ  of  error,  as  it  did  not  proeeed  mwmir 
log  to  the  course  or  principles  of  the  common  law.  lU- 
ther  does  a  Court  of  Consdence;  and  there  is  no  cbue 
in  either  of  the  statutes  by  whicha  jurisdietion  is  gifeato 
the  Souihioark  Coiurt  of  Requests,  to  shew  that  the  pkidU 
logs  must  be  in  writing.  At  aU  events,  no  dedantionit 
required,  as  the  plaintiff  is  only  bound  to  make  a  amr 
plaint  on  oath:  besides,  the  parties  themsekres  mayke. 
examined  as  witnesses;  and  the  Court  may  prononaoe 
what  judgment  may  seem  fit  to  them,  which  must  of  neees^ 
«ity  imply  a  different  course  of  proceeding  from  the  aosi^ 
mon  law.  As  this  writ,  therefore,  has  been  issued  impso* 
perly,  I  am  clearly  of  opinion  that  it  will  not  lie;  and  it 
must  be  consequently  sent  back  by  a  writ  of  procedendo. 
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Mr.  Justice  Park.  —  I  am  clearly  of  the  sane  opinion, 
and  found  my  judgment  chiefly  on  the  rtrong  iea«m>ng  of 
Lford  HoU  in  Dr.  Groenvelfs  Case,  as  reported  in  SalkeU, 
and  which  is  also  to  be  found  in  Carthewj  Lord  Ragmondt 
and  Ccmyn.  My  brother  Lawe»  has  failed  in  shewing 
OS  that  the  proceedings  in  a  Court  of  Requests  are  analo- 
gous  to  those  in  a  Court  of  common  law:  and  it  wonid  be 
highly  improper  if  they  were  so«  The  object  of  the  Le- 
gislature in  establishing  these  Courts,  was  to  enaUe  smaU 
debts  to  be  recovered  without  putting  the  parties  to  the 
expense  attending  a  suit  at  hiw;  but  if  long  and  formal 
pleadings  were  allowed,  the  expense  might  be  enormous: 
and  in  the  schedule  of  fees  given  in  the  19th  section  of  the 
46  Geo.  3,  no  charge  is  inserted  for  a  dedaration,  nor  is 
there  any  thing  in  the  act  authorising  such  a  charge  to  be 
made.  The  6th  section  directSi  that  debtors  shall  be  sum- 
moned to  come  before  the  commissioners,  who  have  a  power 
to  make  such  orders  and  decrees  between  the  parties, 
touching  the  debts  claimed,  as  they  shall  find  to  stand 
with  equity  and  good  conscience.  That  excludes  the  ne- 
cessity of  proceeding  according  to  the  course  of  Che  com- 
Hion  law,  or  any  of  the  technical  rules  relating  to  it  I  am 
iberefore  of  opinion,  that  there  is  no  ground  whatever 
for  saying  that  this  writ  wiD  lie. 

Mr.  Justice  Burrouoh. — The  statutes  giving  jurisdic- 
tion to  the  Court  oS  Requests ^  and  on  which  it  is  founded, 
apply  rather  to  equity  than  to  common  law,  as  the  Commis- 
sioners are  empowered  to  make  such  orders,  decrees  and 
judgments,  as  they  shall  find  to  stand  with  equity  and 
good  conscience,  and  of  which  we  are  not  competent  to 
form  a  judgment.  Although  Courts  of  Conscience  have 
existed  for  more  than  two  hundred  years,  no  appUcation 
similar  to  the  present  appears  to  have  been  made. 

Mr.  Justice  Gaselee. — There  is  nothing  in  the  46  Geo. 
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3,  to  shew  that  written  pleadings  are  necessary  in  the 
Court  below ;  and  by  the  8th  sectioDi  it  is  enacted, "  that  if 
any  debtor,  who  shall  have  been  duly  summoned,  shaU  not 
appear,  either  in  person  or  by  agent,  or  some  other  per- 
son on  his  behalf,  before  the  Court,  at  the  time  and  place 
mentioned  in  the  summons,  it  shall  be  lawful  for  the  Con- 
missioners  assembled  in  the  Court,  after  proof  made  upoo 
oath  of  the  service  of  the  summons,  to  hear  the  cause  oo 
the  part  of  the  plaintiff  only,  and  to  make  such  order,  de- 
cree, or  judgment  therein,  and  award  such  reasonable  cobIb 
of  suit  as  to  them  shall  seem  most  agreeable  to  equity  and 
good  conscience."  The  only  proceeding  before  hearing  ii 
by  summons;  and  it  appears  by  the  fees  directed  to  be 
taken  by  the  19th -section  of  the  act^  that  the  course  of 
proceeding  is  by  summons,  hearing,  and  attachment  We, 
therefore,  can  have  no  authority  to  interfere  with,  or  re- 
vise the  proceedings  of  such  a  Court;  and  it,  tbere&ie, 
appears  to  me  to  be  clear  that  this  writ  will  not  lie. 

Mr.  Serjeant  Toddy  applied  for  costs. 

But  the  Court  said,  that  as  the  writ  was  issued  oat  of 
Chancery,  they  could  not  allow  costs ;  that  it  was  sufficient 
for  them  to  decide  that  the  writ  would  not  lie,  and  that  a 
procedendo  must  be  issued  to  send  the  cause  back  to  tbe 
Court  below. 

Rule  accordingly. 


Sov.  J!d,  Thistlewood,  Plaintiff;  Maidment,  Deforciant 

If  there  bean  JUr,  Serjeant  Bosanquetj  moved,  on  the  part  of  the 

enuureinthe  V  i  .      /.  .   , 

caption  of  a  fine  conusor,  that  this  fine  might  pass,   notwithstandimr  an 

taken  in  India,  <^        mt  -o 

the  signature  of  the  commiuioner  or  magistrate  before  whom  it  was  taken  mutt  be  autbenticitt' 
by  affidavit. 
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objection  had  been  raised  by  the  officer,  on  the  ground       .^^f^- 
that  an  erasure  and  interlineation  had  been  made  in  the   Tbutlbwood, 
caption  as  to  the  date  of  the  year,  which  was  not  certified     ii aidment, 
under  the  notarial  seal  of  the  magistrate  or  commissioner,      i>«fi»dant. 
before  whom  it  purported  to  have  been  taken.    He  pro- 
duced an  affidavit,  which  stated,  that  the  caption  was  tak- 
en at  JHeerut  in  the  Etui  Indies,  about  six  hundred  miles 
distant  from  Calcutta,  before  a  person  by  the  name  of 
F.  K*  Smith,  who  acted  as  a  magistrate  there,  under  an 
appointment  from  the  Eatt  India  Company,  at  the  time 
die  caption  purported  to  have  been  taken;  that  he  was 
duly  authorised  to  administer  oaths,  within  the  district  of 
Meeruif  that  there  was  no  notary  public  residing  there; 
uid  that  the  East  India  Company  had  received  no  infor* 
mation  of  the  death  of  Srniih. 

'  But  the  Court  held,  that  it  was  necessary  to  have  an 
affidavit  that  the  caption  had  been  actually  taken  before 
him,  and  that  the  signature  attached  to  it  was  in  his  hand- 
writing; and  they  referred' to  the  case  of  Maidment,  plain- 
tiff; Proctor,  deforciant  (a),  where  the  Court  would  not 
allow  a  fine  to  pass,  on  a  statement  that  the  caption  had 
been  taken  in  India,  before  two  commissioners  there,  by  the 
names  of  iS'.  and  D.,  and  the  affidavit  of  the  caption  stated 
it  to  have  been  taken  before  S.  and  M.,  although  all  three 
of  those  persons  were  commissioners,  and  had  been  named 
in  the  dedimus.  They  also  observed,  that  the  defect  in 
this  case  might  possibly  be  supplied  at  the  East  India 
House,  as  the  handwriting  of  the  magistrate  might  be  known 
to  some  of  the  directors  or  clerks  there,  or  there  might  be 
other  documents  or  official  returns,  by  which  his  signature 
might  be  authenticated  or  proved. 

The  feamed  Serjeant  therefore  took  nothing  by  his'  mo- 
tion. 

(a)  6  B.  Mooi«,  617. 
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1824. 

^^^"^  Payne  v.  Massey. 

Where  matters  J.  HIS  was  an  actioD  of  (Msumpsiif  and  brought  againdt  the 
fi!c^iire^fmed  defendant,  for  not  accounting*  for  goods  delivered  to  Um 
to  an  arbitrator,  by  the  plaintiff  to  sell.     The  declaration  contained  Berenl 

hb  award  is  fi-  ,  ,.  ,  *     i 

nai  and  conda-    spccial  counts,  the  common  money  counts,  and  auo  a  count 

t:!n^^:ot     for  interest. 

open  it  or  set  it       At  the  trial,  before  Lord  Chief  Justice  Besi,  at  Gmli^ 

aside,  unless  the 

principles  upon  koU^  at  the  Sittings  after  the  last  Term,  it  was  agreed, 
dded  be  ap-  ^^^  aU  matters  in  difference  should  be  referred  to  an  tf- 
fiiwofttie****  Ktrator;  and  he  afterwards  made  his  award,  by  which  it 
award.  appeared,  by  the  sum  awarded,  that  he  hadl  allowed  Ae 

plaintiff  a  certain  sum  for  interest. 

Mr.  Serjeant  Taddt/,  now  applied  for  a  rule  msif  that 
this  award  might  be  set  aside,  on  the  ground  of  a  miiiike 
by  the  arbitrator,  as  no  interest  cotttd  be  reecMwiaMs  at 
law;  and  more  particularly  so,  as  it  was  not  chargeable  b]f 
the  terms  of  the  contract  on  which  the  action  was  founds 
ed ;  and  he  relied  on  the  case  of  Walker  v.  C^n9UMe{d^ 
where,  in  an  action  for  money  had  and  received,  it  washeU 
that  the  plaintiff  could  only  recover  the  net  s«»  receiv- 
ed, without  interest;  although,  by  the  terms  of  »  eontntct, 
which  was  not  produced  at  the  trial,  and  on  whidi  the  ae* 
tion  was  founded,  the  defendant  had  expressly  stipidated 
to  pay  intevest;  and  here,  as  there  was  a  mere  mutter  of 
account  between  the  parties,  the  plaintiff  sbocdd  bait 
surcharged  and  falsified. 

Lord  Chief  Aastice  Bmv.y^lt  is  quit^  dear,  thai  He 
arbitrator  had  an  equitable,  as  weB  as  l^gal  right  ftsled 
in  him  by  the  terms  of  the  order  of  reference,  as  all  mat- 
ters in  difference  between  the  parties  were  left  to  him.    U 

(a)  I  Bee;  ft  Pul  de«. 
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he  bad  profesfled  to  decide  according  to  law,  and  mistook 
it,  die  Court  might  have  ordered  the  award  to  be  correct- 
ed or  set  aside,  as  in  Kent  v.  EUiob  (a),  although  the  ar- 
bitrator's reasons  did  not  appear  upcm  the  face  of  the 
award.  So  in  Ckace  r.  JVestmore{b),  where  a  cause,  inTolv- 
ii^  a  question  at  kw,  was  referred,  under  a  rule  of  Court, 
to  a  bstrrister,  to  settle  all  matters  in  difference  between  die 
pnriies,  and  he  made  his  award  thereupon,  but  the  question 
of  law  did  not  appear  on  the  face  of  the  award,  the  Court, 
considering  that  it  was  the  intention  of  the  parties  to 
refer  the  decision  of  the  merits,  as  well  upon  the  matter  of 
law  as  of  fact,  would  not  allow  the  award  to  be  opened, 
sMiough  it  was  suggested,  that  the  arbitrator  had  made  a 
nditake  in  point  of  law  upon  the  construction  of  a  contract 
between  the  parties;  and  in  the  late  cases  of  BouttiUer  v. 
Tldck  (c),  and  Cramp  t.  Sjfnumd»  (rf),  where  facts  as  well 
HB  matters  of  law  were  referred,  and  the  award  was  sOent 
■a  to  the  grounds  of  the  arbitrator's  decision,  the  Court  re* 
Aaed  to  open  or  set  it  aside,  on  the  ground  that  he  was 
nirtaken  in  the  law,  unless  the  principles  on  which  be  de- 
caied  appeared  on  the  hce  of  die  award  il 


I8fi4. 


Rule  refused. 


(a)  3  East,  18. 
ih)  \%  East,  357. 


(e)  1  Dowl.  &  RyL  366. 
{i)  7  B.  Moore,  434. 


Short  v.  Hubbard  and  Two  Others. 


Monday, 
Nov.  9^. 


J/His  was  $m  action  of  debt,  and  brought  bjr  the  pfauntiff     Arent  charge 
ttl  assignee  of  the  Sheriff  of  Lineobuiire^  i^ainst  the  ^^^^^^ 

23d  section  of 
die  statute  11  0$o.  2,  c«  19 : — A  sheriff,  therefi>ie,  b  authorised  In  taking  a  replevin  bond  under  a 
dktnm  fn  such  rent ;  and  where  the  bond  was  eonditkNied  for  the  appearance  of  the  plahitiff  hi 
replevin  at  the  next  County  Court,  and  prosecuting  his  plaint  with  effect^and  making  a  return  of 
the  gtfods,  in  case  a  return  should  be  adjudged, 4uui altofir  kuhmmifyii^  Mt  wkirifmtdhU  iiffietn 
fhm  all  ooiU,  charges,  damages,  and  expenses  which  they  might  be  put  to  by  reasem  qf  the  replevying 
and  deUvery  cf  the  goods,  or  touching  any  suit,  matter  or  iMng  retoHng  therito: — Held,  that  such 
aattditioa  did  not  eiceed  the  terms  of  the  statute,  although  it  was  ol^ted  thai  Ae  clause  for  indem- 
nifying the  sheriff  was  not  authorised  by  it,  and  rendered  the  bond  void. 
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iBg^^       defendants,  on  a  replevin  bond*    The  declaratioii  stated 
that,  on  the  8th  April,  18^,  at  the  parish  of  GraUhami 
in  the  county  of  Lincoln^  the  plaintiff  distrained  the  goodiof 
Hubbard  for  a  certain  sum  of  money  then  due  to  the  pUft- 
tiff  as  surviving  trustee  under  the  will  of  AimFeantt 
then  deceasedy/or  the  arrears  of  a  certain  rent  charge  is- 
suing out  of  and  charged  upon  a  messuage  and  prenuMi 
in  and  upon  which  the  distress  was  made,  and  to  which  db- 
tress  the  goods  were  Uable;   that  Hubbard  thereqpoi, 
¥rithin  the  space  of  five  days  then  nextensuing,  to  wit,  on, 
&c«  made  his  plaint  to  the  sheriff,  out  of  the  Cou^ 
Court,  and  prayed  him,  that  the  goods  might  be  replevied 
and  delivered  to  the  plaintiff;  that  the  Sheriff  did  then- 
upon,  according  to  the  form  of  the  statute  in  such  cue 
made  and  provided,  take  from  Hubbard  and  thetwoodiff 
defendants,  as  two  responsible  sureties,  a  bond  in  dooUe 
the  value  of  the  goods  so  distrained  as  aforesaid,  (the  fir 
lue  having  first  been  ascertained  by  the  oath  of  a  credflbk 
witness  duly  sworn) ;    the  condition  of  which  bond  wu, 
"  that  if  Hubbard  did  appear  at  the  then  next  Omd^ 
Court,  to  be  holden  at  the  Castle  of  Lincoln,  on,  &€•  dien 
next  ensuing,  and  there  enter  his  plaint,  and  prosecute  the 
same  with  effect  against  the  plaintiff  as  such  surnviDg 
trustee^  for  taking  and  unjustly  detaining  the  said  goods 
of  the  defendant  Hubbard,  and  should  make  a  retain 
thereof,  in  case  a  return  in  due  course  of  law  should  be 
adjudged,  and  also  if  the  defendants,  their  heirs,  ezeca- 
tors,  or  administrators  did  and  should,  firom  time  to  tine, 
and  at  all  times  thereafter,  save  harmless  and  keep  indm- 
nified,  the  sheriff,  his  vndersheriff,  deputy  or  deputieiy 
bail^  or  bailiffs,  and  every  of  them,  of  and  from  eU 
costs,  charges,  damages,  and  expenses,  thai  he,  thtjf,  of 
any  of  them  should  or  might  sustain,  or  be  put  unto,  /or 
or  by  reason  qfthereplevying  and  delivery  of  the  afaresmi 
goods  and  chattels  to  Hubbard,  or  for,  touching  andccnoert^ 
ing  any  suit,  matter,  or  thing  relating  thereunto,  then  the 
obligation  was  to  be  void,  otherwise  to  remain  in  full  force 
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and  virtue.'^  The  plaintiff  then  averred  that  the  sheriff  ^  1824^ 
Ibereupon  replevied  and  made  deliverance  of  the  goods  to 
Hubbard^  who,  at  the  next  County  Court,  held  at  the  Cas- 
tle of  lAncoln^  appeared  and  levied  his  plaint  against  the 
plaintiff,  as  such  surviving  trustee,  for  taking  the  goods^ 
And  found  pledges  for  the  prosecution  of  the  plaint,  and 
fer  the  return  of  the  goods,  if  a  return  should  be  awarded, 
irtiich  plaint  was  afterwards  duly  removed,  at  the  instance 
of  the  plaintiff,  out  of  the  County  Court,  by  a  writ  oire.fa. 
lo»  into  this  Court.  And  thereupon  the  plaintiff,  by  his  at« 
fwney,  offered  himself  on  the  fourth  day  against  the  de- 
ftndant  Hubbard^  in  the  plea  aforesaid,  who,  although 
Mdenmly  called,  came  not,  but  made  default,  nor  did  he  fur- 
ther prosecute  his  plaint  against  the  plaintiff:  whereupon 
it  was  adjudged  by  this  Court,  that  he  should  take  nothing 
hf  hn  plakit;  that  he  and  his  pledges  to  prosecute  should 
fee  in  mercy,  &c. ;  and  that  the  plaintiff  should  go  thereof 
without  day,  and  have  a  return  of  the  goods. — The  plain- 
tiff  then  averred,  that //ti66a^c/ .  did  not  prosecute  his 
plaint  with  effect  against  the  plaintiff,  nor  had  he  made  a 
letum  of  the  goods  and  chattels,  whereby  the  bond  be- 
came forfeited  to  the  sheriff;  and  the  same  being  so  for- 
fidted,  and  the  money  therein .  specified  remaining  unpaid 
and  unsatisfied,  the  sheriff,  on  &c.  at  the  request  of  the 
plaintiff,  by  an  indorsement  on  the  bond  duly  made,  and 
attested  in  the  presence  of  two  credible  witnesses,  and 
sealed  with  the  seal  of  office  of  sheriff  of  the  county  of 
Lineohif  assigned  the  bond  to  the  plaintiff,  according  to 
the  form  of  the  statute,  as  by  the  assignment  indorsed 
thereon,  and  duly  stamped  before  the  commencement  of 
thia  suit,  according  to  the  form  of  the  statute,  fully  appears; 
of  an  which  premises  the  defendants  had  notice : — by  means 
whereof,  an  action  hath  accrued  to  the  plaintiff  as  assignee 
of  the  sheriff,  &c. — To  this  declaration  the  defendants  de- 
murred generally,  and  the  plaintiff  joined  in  demurrer. 
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The  case  now  cane  on  for  argument,  when  Mr«Sei]eint 
Vaugham,  m  support  of  the  demunrer,  msisted^  in  d&e  finl 
fJace,  that  the  bond  and  assignment  to  the  plaintiff  wtn 
inyalid,  on  the  ground  that  a  rent  charge  it  not  irilini 
the  meaning  of  the  statute  11  Geo.  2,  c»  19,  a.  m(a)| 
MndsecamUy,  that  the  clause  of  indeinnity  to.ihe  shedt^ 
in  the  condition  of  the  bond»  aa  set  out  in  the  dedsas? 
tion,  was  not  warranted  by  that  statute.— *jPsrt^  the  ilsr 
tttte  does  not  apply  to  a  rent-charge;  for,  on  looloflff.  at 
the  tidci  pr^unble,  and  sereral  provisions  of  the  act^.itii 
quite  clear  that  the  intention  of  the  Legislature  was,  thii 
it  should  apply  only  to  affordremedies  to  laadksrds  with  » 
ference  to  matters  or  disputes  between  them  anddM 


(«)  By  wbieht  to  preyent  vexa- 
tious  replevins  of  dfistresaes  tak- 
en forr0ii<,it  u  enacted,  '^thatall 
sheriffs  and  other  officers,  hav- 
ing authority  to  grant  replerins, 
may  and  shaO,  fai  every  repl^ 
▼in  of  a  distress  for  rent,  take 
in  thdr  own  names,  from  the 
pluntiff,  and  two  responrible  per- 
sons as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained, 
(such  value  to  be  aacertaii^ed  by 
the  oath  of  one  or  more  credible 
fritness  or  witnesses,  not  interest- 
ed in  tlie  goods  or  distress,  which 
oath  the  person  granting  sudi  re- 
plevin is  thereby  authorised  and 
required  to  administer),  and  con- 
ditioned for  prosecuting  the  sidt 
with  effect  and  without  delay,  and 
for  duly  retundng  the  goods  and 
chattels  distrained,  in  case  ar&> 
turn  shall  be  awarded,  before  any 
deliverance  be  made  of  the  dis- 
tress; and  that  such  dierifT,  or 
other  oCeer  as  aforesaid,  taking 


any  sudi  bond,  ahal^  «l  the  » 
quert  and  costs  oftheanrowsatsi 
person  maldng  oonusaace,  uoff 
such  bond  to  the  avowant  or  per- 
son aforesaid,  by  indorsing  tke 
same,  and  attesting  it  under  Mi 
hand  and  seal,  in  the  pnseMS  sf 
two  or  fxkore  credible  iiilaspw) 
which  may  be  done  without  si^ 
stamp,  provided  tiie  asriguBCBl 
so  indorsed  be  duly  8tampedl^ 
fore  any  action  bropghl  Ikmh 
upon;  and  if  the.  bond  so  tite 
and  asdgned  be  forfeited,  te 
avowant,  or  person  noaking  eoai- 
sance,  may  faring  an  aetioi  mi 
recover  in  Ids  own  namei  andifip 
Court,  where  sudi  action  dafl  be 
brought,  may,  by  a  rule  of  tte 
same  Court,  give  sudi  refief  is 
the  parties  upon  such  boa4  <* 
may  be  i^^reeable  to  justice^ 
reason;  and  such  rule  shall  hsic 
the  nature  and  effect  of  a  defesi- 
ance  to  such  bond.** 
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teoante;  and  aldioBgb  die  word  '^reniT  is  only  used  in 
die  S8d  lection,  yet  almost  every  other  section  is  introduc- 
ed by  a  separate  preamble,  applyii^  to  its  particular  sul> 
jed  matter;  and  if  so,  Ae  word  '*  rent^  nrast  be  construed 
vitfi  reference  to  the  relative  situations  of  landlord  and 
tensMt,  and  applieable  to  lentHKrvice  only.  The  word 
leDl^^hafge  is  not  to  be  found  tfaroughoot  the  whole  of  the 
Mlj  and  it  was  admitted,  ki  the  late  easeof  J^kman  v.  Lam^ 
40ii(4i^^  tfiat  the  S8d  section  did  not  extend  to  a  rent  ehafge 
or  a  heriot  custom:  and  in  the  case  of  Ae  Leomim§tet 
Qmmi  Company  t.  CcweU,  Lord  CUef  Justice  Ejfi^e 
said,  witfaoMt  any  qualification,  that  (i)  "  a  rent  charge  is 
not  within  the  11  Geo.  S;*^  and  in  Undon  v.  ColUns{c)^ 
il  appears  that  the  Court  were  of  opinibn,  that  though  the 
statnte  was  in  some  clauses  remedial,  yet  in  others  it  waa 
penal;  and  that  the  iSd  section,  which  was  a  substantive 
claose^  did  not  in  terms  include  rent  charges,  and  thii^  aa 
it  was  a  poial  clause  it  ought  not  to  be  extended  by  eon- 
atiBCtion.  The  express  object  of  the  23d  sectbn  was  to 
fwvept  vexatioua  refdevins  of  distresses  taken  for  rent, 
and  wliidi  must  be  confined  to  *'  rent  service,**  and  cannot 
be  extended  furlheri  and  if  the  Legialatnre  bad  intended 
ill  to  apply  to  a  rent  charge,  it  mij^t  have  been  easUy  ex* 
fffosaed;  but  as  the  word  *'  r^OLt"  stands  alcme  and  unqua* 
liftad,  it  must  be  taken  to  refer  to  rent  in  its  most  popular 
ipnd  unrestrained  sense,  ria.  rent  payable  firom  a  tenant  to 
bia  landlord,  in  respect  of  property  he  may  hold  under 
liinit  and  more  particularly  so,  aa  the  1st,  Sd,  8d,  4th| 
Odiy  7di9.8th,  9th  and  10th  sections  apply  only  to  cases 
of  distress  between  landlord  and  tepa^it,  for  the  ficandnlent 
removal  of  goods,  or  non-paymeot  of  aneats  of  rent. 

Seeomlljf^  the  bond  is  at  all  events  void^  aa  the  clause 
lor  indemnifying  the  sheriff  was  not  authorised  by  the 

(«)  Anu,  p.  &i2.  (c)  WiUeib  4^>  n-  by  Dwa^ 

(&)  lBoB.&PiiL214.  fonl 
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^^^  M  statute,  and  was  a  departure  from  the  condition  dieieby 
Short  required.  The  bond  ought  to  follow  the  provisions  of 
HuBBARO,  the  statute,  with  the  same  degree  of  strictness  as  a  biil- 
bond  pursues  those  of  the  statute  S3  Hen.  6;  and  if  it  con- 
tains any  thing  beyond  it,  such  bond  is  void.  So  here  Aa 
terms  of  the  condition  ought  to  be  confined  to  prosecutiDg 
the  suit  with  effect  and  without  delay;  and  if  the  dle^ 
iff  did  his  duty,  the  clause  as  to  the  indemnity  wonU 
neither  be  required  nor  warranted;  and  by  its  insertioB 
ke  gets  rid  of  his  own  responsibility  altogether ;  and  as  Ae 
flaintiff  sues  as  his  assignee  he  cannot  be  considered  at 
standing  in  a  better  situation  than  the  sheriff  himsdC 

Mr«  Seijeant  Todtfy ,  comtta.  — Ka  to  the  first  olgedioB, 
it  is  quite  dear  that  the  23d  section  of  the  statute  II  Geo.  S, 
applies  to  every  species  of  rent,  as  the  word  '*  renf*  is  »- 
ed  generally  and  witiumt  any  qualification  or  restiietioa. 
The  act  is  intituled  '*  finr  the  more  effectual  secunigdie 
payment  of  rents,  and  preventing  firauds  by  tenants;*  sad 
tiie  10th  section,  after  reciting  tiiat  great  difficulties  vA 
inconvoiiences  firequentiy  arise  to  landlords  and  leasoiti 
ami  other  persams  taking  ^stresses*  for  rent,  &c.  eoMb, 
**  that  it  shall  be  lawfid  for  ai^  person  or  persons  hwftBy 
taking  any  distress  far  amy  timd  of  rent,  to  impomrf  or 
oAerwise  secise  the  distress  so  made,  in  such  place,  or  oa 
such  part  of  the  premises  eAor^reoiife  with  the  rentasdnl 
be  most  fit  and  convenient  for  tiie  impounding  and  secv- 
ing  such  distress."  That,  therefore,  cannot  be  taken  to  be 
confined  to  the  case  of  a  landlord  and  tenant,  or  party  hold- 
ing under  a  demise,  or  those  rents  only  whidi  were  seemed 
by  leases,  but  is  «pplicd>le  to  every  spedes  of  rent;  end 
although  tiie  2Sd  section  may,  fipom  its  terms,  beKnutod  to 
a  rent  service,  yet  tiie  10th  and  2Sd  appfy  to  rents  geae- 
rally,  as  no  words  of  qualification  or  restraint  are  intro* 
doced.    There  are  several  otiier  statutes  in  which  tiie 
word  rent  has  been  used  in  an  equalfy  comprdiensive 
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at  in  17  Car.  2y  c  7,  s.  S,  by  which  it  is  enacted^  that 
if  judgment  be  given  upon  d^nurrer  for  the  avowant, 
far  any  reni,  the  Court  shall  award  a  writ  to  enquire  of  the 
Table  of  such  distress  (a).  So,  the  statutes  7  Hen.  8,  c.  4, 
8. 3,  .81  Hen.  8,  c.  19,  s.  8,  and  S2  Hen.  8,  c.  87,  apply  to 
lent  charges  as  well  as  rent  service. — Seeamttt/f  as  to 
Ae  objection  with  respect  to  the  condition  of  the  bond,  it 
lias  been  the  constant  and  uniform  practice  for  the  sher- 
iff to  take  it  in  this  form,  both  before  and  since  the  pass- 
ing of  the  statute  1 1  Geo.  2.  In  Blackett  v.  Crissop  (A), 
it  was  decided,  that,  under,  the  statute  of  Westmhuter 
2d(e),  the  sheriff  might  take  a  bond  from  the  plain- 
tiff in  replevin,  conditioned  for  him  to  appear  at  the  next 
County  Court,  and  prosecute  his  action  with  effect,  and 
make.retum,  if  return  should  be  adjudged  by  law,  and  also 
Ibr  saving  harmless  the  sheriff  against  the  replevin.  That 
statute  is  more  imperative  than  the  1 1  Geo.  S,  as  there  it  was 
ordained,  that  if  the  sheriff  took  pledges  in  any  other.man- 
iier  than  that  prescribed  by  the  act,  he  was  to  be  answer- 
able; but  the  statute  11  Geo.  S,  merely  provides,  that 
^'  the  sheriff  may  and  shall  take  from  the  plaintiff,  and  two 
leaponsible  persons  as  sureties,  a  bond,  in  double  the  va- 
lue of  the  goods  distrained,  and  conditioned  for  prosecut- 
ing the  suit  with  effect  and  without  delay,  and  for  duly  re- 
turning the  goods  distrained,  in  case  a  return  should  be 
•.warded;"  but  it  does  not  prohibit  the  sheriff  from  taking 
an  indemnity,  nor  state  that  he  shall  be  answerable  if  he 
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(«)  See  also  I  Wms.  Saund.  194, 
n.'d. 

(h)  1  Lutw.  686.  S.  C.  1  Ld. 
Ri^m.  278.  Id.  3,  p.  143. 

<«}  13  £dw.  1,  c.  2,  8.  3,  by 
wluchit  itf  provided,  that  **  Bheriffs 
or  baiHffii  from  thenceforth  shall 
not  only  receive  of  the  plaintifis 
pledges  for  the  pursuing  of  the  suit, 
before  they  make  deliverance  of 
the  distress,  but  also  for  the  return 


of  the  beasts,  if  return  be  award* 
ed ;  and  that  if  any  take  pledget 
otherwise,  he  shall  aniswer  for  the 
price  of  the  beasts,  and  the  lord 
that  distraineth  shall  have  his  re- 
covery by  writ,  that  he  shall  re^ 
store  unto  him  so  many  beasts  or 
cattle;  and  if  the  baUiff  be  not 
able  to  restore,  his  superior  shall 
restore." 
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I8t^  take  pledges  in  any  other  form  than  that  pointed  out  by 
the  statute.  The  cases  as  to  bail-bonds  under  die  statute 
S8  Hen.  6,  are  inapplicable  to  the  present,  as  tfaeie  &e 
form  of  the  obligation  is  particularly  pointed  out,  and  if 
it  be  taken  in  any  other  mode  it  is  altogether  Toid.  la 
Archer  v.  Dudley  (a),  a  clause  of  inderani^  similar  to  Ae 
present  was  introduced  in  the  condition,  and  no  olgeeli0a 
was  taken  as  to  its  exceeding  Ae  terms  of  the  statute,  at 
though  the  case  came  before  the  Court  on  demurrer.  Hk 
precedents  in  WenhDorth  on  Pleading  (6),  shew  diat  it  ii 
usual,  if  not  general,  to  insert  a  clause  of  this  deseiiptios: 
and  in  the  late  case  of  Glower  t.  Coles  (c),  the  bond  ivn 
conditioned  for  prosecuting  the  action  with  eflfect,  md 
making  a  return  of  the  goods,  and  also  if  tlie  fdaiottf 
in  replevin  should  effectually  save  and  keep  handeai 
and  indemnified  the  sheriff  and  his  officers,  toudnng  tlM 
replevying  and  delivery  of  the  goods,  and  no  otgddioB 
was  raised  to  the  latter  clause,  altfiough  it  was  innlsd 
that  there  was  a  variance  between  the  condition,  as'set  odt 
in  the  declaration,  and  the  bond  produced  in  evidenee. 
Besides,  an  enquiry  having  been  made  as  to  the  form  of 
replevin  bonds  taken  in  London  andMiddlesejc,  as  wdlsi 
in  Surrey,  Kent,  and  Essex*,  it  appears,  that,  for  the  fast 
fifty  years,  a  short  clause  of  indemnity  to  the  sheriff  list 
been  introduced,  the  only  distinction  being  that  Ae 
bond  in  those  counties  is  to  prosecute  with  eflfect,  and 
that  in  London  with  effect  and  without  delay;  and  fben 
the  bond  is  never  assigned  by  the  sheriff,  the  practice 
being,  when  the  aotion  is  not  prosecuted,  to  carry  die 
plaint  into  the  Mayor's  Court,  and  proceed  by  ceriiormi 
The  cfise  of  Dias  v.  Freeman  (d)  is  in  point  to  sliew,  AsX 
the  SSd  section  of  the  statute  is  not  to  be  construed  strict- 
ly, as  it  was  there  decided  that  the  assignee  of  the 


(a)  1  Bos.  &  Pol.  381,  n.  ♦  This wasdonc  at  tbeie^QHt 

(b)  VoL  VII.  pp.  2, 7, 10, 13, 21,  of  the  Court, 

25.  (d)  5  Term  Rep.  196. 

(c)  7  B.  Moore,  23L 


IH  TBB  FUPTH  YSAR  OF  OBO.  IT.  675 

sue  on  the  bond  without  shewing  that  at  the  time  of 
the  assignment,  he  was  the  avowant  or  person  making  oqg- 
ubanee,  and  although  tlie  replevin  was  not  removed  out  of 
the  County  Court.    Here,  though  the  bond  might  be  void  as 
against  the  sheri£f  himself,  yet  he  has  assigned  it  to  the  plain- 
tiSEf  who  was  ignorant  of  the  terms  of  the  condition  at  the 
time  it  was  given,  and  he  can  now  exercise  no  discretion^ 
ncMT  be  rendered  amenable  for  the  misconduct  or  improper 
met  of  the  sheriff    With  respect  to  that  part  of  the  con- 
dition,  that  '*  if  the  defendant  Hubbard  should  appear  at 
the  nextCouaty  Court  at  Lifcolm,  and  enter  his  (daint,  ^nd 
there  prosecute  the  same  with  effect,  it  is  sufficient  for  the 
plaintiff  to  shew  that  he  has  not  prosecuted  with  effect; 
Ibr  in  Phillips  v.  Price  (a),    it  was  objected  that  the 
dedaration  was  iU  for  duplicity,  in  not  stating  that  the  de- 
fendant did  not  prosecute  his  suit  with  effect,  and  also  that 
he  did  not  make  a  return,  yet  Mr.  Justice  Dampier  said, 
that  both  parts  of  the  condition  must  be  negatived ;  that 
if  a  party  make  a  return,  he  need  not  prosecute  his  suit 
with  effect,  and  if  he  prosecute  his  suit  with  effect  he  need 
not  ipake  a  return ;"  and  here  it  is  alleged,  that  Hubbard 
did  not  prosecute  with  effect  after  the  removal  of  the 
plaint  into  the  Court  above.    So,  in  Morgan  v.  Griffith  (fil), 
which  was  aQ, action  by  the  sheriff  on  a  replevin  bond,  and 
it  was  objected  that  there  was  no  reiom.  babend.  upon  thd 
judgment  against  the  plaintiff  the  Court  were  of  opinion 
that  there  was  no  occasion  for  it,  for  that,  in  all  repfetin 
bonds  th^ie  are  several  independent  conditions,  one  to 
prosecute,  another  to  return  the  goods  replevied,  and  a 
third  to  indenmify  the  sheriff,  and  a  breach  may  be  assign- 
ed upon  any  of  these  distinct  parts  of  the  condition;  and 
the  breach  assigned  in  that  case  was,  that  the  plaintiff  in 
replevin  did  not  prosecute  with  effect:  so  that  a  reiom. 
habend.  was  not  at  all  material  upon  such  breach. 

(«)  3  Man.  &  Selw.  180.  {h)  7 Mod  380. 
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'  -J^^-  ^^*  Serjeant  Vaughan  in  reply. — In  DaUatis  Ofieet^ 

Short         Sheriffs  it  is  said  (a),  that  '*  the  sheriff,  or  bailiff  in  the  sheriff's 

Hubbard*  name,  doth  use  to  take  a  bond  of  the  party  to  whom  the  re- 
plevin is  granted,  for  the  prosecuting  of  the  suit,  and  also  to 
make  return/'  &c. ;  and  although  in  Gilbert  on  Distressei, 
it  is  said  (&),  that  "it  seemsthepledgespro  reiamo  kabendo 
may  be  by  bond  even  of  the  plaintiff  in  replevin  himsdf ; 
the.  condition  of  which  is,  not  only  that  the  plaintiff  wiB 
appear  at  the  next  County  Court,  and  then  and  there  sbaH 
prosecute  the  suit  in  replevin,  with  effect,  but  also  that 
he  will  make  return  of  the  be^ts,  if  return  thereof  be  ad- 
judged by  law,  and  also  to  save  harmless  and  indemnify 
the  sheriff  for  the  delivery  of  the  said  beasts  /*  yet  it  stops 
there,  and  which  is  consistent  with  the  form  given  in  Dair 
tan  (c).  So,  in  Wilkinson  on  Replevin,  although  it  is  said, 
that(c()  the  condition  is  also  frequently  for  indemnifying  Ae 
sheriff,  and  Morgan  v.  Griffith  is  cited  as  an-authorityf  yet 
the  condition,  as  set  out  in  the  practical  forms  (e)  in  that 
work,  is  confined  to  prosecuting  the  suit  with  efiect,  ani 
without  delay,  and  returning  the  goods  if  a  return  shouldbe 
awarded.  Here  however  the  condition  is  more  exteosife 
in  terms,  as  it  indemnifies  the  sheriff  from  any  costs  or  ex- 
penses he  might  sustain  concerning  any  suit,  matter  or 
thing  relating  to  the  replevin.  The  case  ofBlaetetir. 
Crissop  turned  on  the  construction  of  the  statute  IS  Edm, 
1 ,  c.  S,  and  it  was  there  decided,  that  the  pledges  pro 
retomo  habendo  might  be  by  bond  of  the  plaintiff  in  re* 
plevin  himself  and  sureties,  or  of  sureties  only,  as  the 
sheriff,  being  answerable  for  the  sufficiency  of  the  pledges, 
might  take  the  security  as  he  pleased,  as  it  was  at  his  own 
peril.  That  however  cannot  apply  to  bonds  taken  under 
the  statute  11  Geo*  2,  c.  19,  by  which  the  condition  ou^t 
to  have  been  confined  to  prosecuting  the  suit  with  eflfecti 

(a)  Ch.  113,  p.  434.        (6)  4th  Edit,  by  Impey,  89.        (c)  440. 
\d)  P.  15.  (e)  Id.  146. 
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and  returning  the  goods,  in  case  a  return  should  be  j8^ 
awarded.  At  all  events,  the  bond  :being  a  chose  in  action, 
and  not  assignable  at  law,  could  only  be  so  by  statute ; 
and  if  so,  its  directions  should  be  strictly  pursued,  in  or- 
der to.  enable  the  assignee  to  maintain  an  action  upon  it, 
and  if  not,  the  bond  is  clearly  void.  The  case  oiDias  v* 
Freeman  is  inapplicable,  as  the  only  question  there  was, 
whether  an  assignment  of  the  bond  might  be  taken,  where 
the  plaintiff  in  replevin  had  neglected  to  appear  and  pro- 
aecute  in  the  County  Court.  So  in  Page  t.  Earner  (a),  the 
only  point  was,  to  whom  the  assignment  of  the  bond  could 
be. made,  where  there  is  no  avowant  on  the  record;  and  in 
Archer  v.  Dudley ^  it  was  held,  that  it  might  be  assigned  to 
the  avowants  only,  without  the  cogniior.  Here,  how<» 
ever,  the  sheriff  has  carved  out  a  practice  for  himself,  and 
ejctended  the  condition  of  the  bond  beyond  the  terms  of 
the  statute,  and  if  on  tendering  the  bond  to  the  party' reple- 
vying, he  had  refused  to  execute  it  with  such  a  clause, 
but  offered  to  execute  one  drawn  conformably  to  the 
statute,  and  the  sheriff  had  refused  to  deliver  the  goods, 
he  would  have  been  liable  to  an  action. — ^With  respect  to 
the  rent  charge,  it  is  quite  clear,  that  the  statute  11  Geo, 
2,  does  not  extend  to  it,  as  its  object  was  to  embrace  matten 
between  landlord  and  tenant,  and  although  the  word  reii^ 
stands  alone  in  the  ^rd  section,  yet  it  must  be  restricted 
to  the  rents  referred  to  and  mentioned  in  the  other 
clauses  of  the  act,  so  as  to  make  the  one  consistent  with  the 
other.  ■         X  ,     ' 

Lord  Chief  Justice  Best. — This  was  an  action  brought 
by  the  plaintiff  as  assignee  of  the  sheriff  of  Lincolnshire , 
on  a  replevin  bond.  The  defendants  have  demurred  ge* 
nerally  to  the  declaration,  and  two  questions  have  been 
raised, ^r«/,  whether  a  sheriff  is  authorised  by  the  statute 

(a)  I  Bos.  &  PuL  37B. 
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11  Geo»  8,  c  19, 8.  S3»  to  take  a  itplmn  bond  on  a  db- 
tress  for  a  rent  charge :  andjei»iM%,  supposing  dMtiM 
might  do  so,  whether  the  bond  has  been  taken  m  die 
form  a  sheriff  is  empowered  to  take  it,  so  as  to  make  it 
ayaiUble  to  the  plamti£^  to  whom  it  has  been  assigned^— 
On  the  last  question  I  at  first  entertained  some  doubt,  brt 
none  whatever  as  to  the  first ;  for,  on  Iooki{i^  at  the  wbok 
of  the  statute,  the  SSrd  section  of  whidi  is  xemedial^kiB 
quite  dear  that  a  rent  charge  falls  within  it,  anditis^Mdyw- 
eessary  to  refer  to  other  statutes  on  the  same  subject,  and, 
by  applying  the  terms  of  the  <me,  put  «  proper  oonstrae- 
tion  on  the  other;  and  we  are  authorised  bgr  the  rules  tm 
expounding  statutes  to  i^.them  a  Kbenl  constrastiaai 
At  common  law,  a  distress  for  rent  was  Im  the  nature  of  s 
penalty,  and  in  order  to  prevent  ineemrenienees  to  bHsA^ 
lords,  as,  by  the  common  ls?w^  a  distress  for  rent  in  amsr 
could  not  be  spld,  the.#talute  S  WUHmm  and  iUorgr,  ss9» 
1,  c.  5,  was  passed,  by  the  iSd  section  of  which  itwiB 
enacted,  that  where  any  goods  should  be  distrained  isf 
any  rent  reserved,  if  not  replevied  in  due  time,  diey  ss^ 
be  ^>praised  and  sold  towards  satisfaction  of  tiie  lei^dM 
to  the  landlord.    Although  a  rent  cha^^  is  not  tefiansd 
to  in  terms  in  that  statute,  yet  it  has  never  been  doubted, 
from  the  time  it  passed  to  the  present  day,  but  thst  s 
distress  levied  for  a  rent  chai^  might  be  sold,  dioegli 
the;  clauae  in  question  seems  to  treat  of  a  distress  si  be^ 
tween  landlord  and  tenant,  as  it  refers  to  rent  issufsi 
and  due  upon  any  demise,  lease,  or  contract.     So  the  tidri 
section  of  that  statute,  which  was    passed   to    prevent 
frauds  by  tenants,  and  which  provides  for  the  distruaDg 
of  copi  and  hay,  seems  to  apply  to  ordinary  oases  as  bs> 
tween  landlord  and  tenant;  but  the  word  **  rent*  th«e 
is  sufficient  to  embrace  a  rent  charge,  as  such  com,  kt. 
may  be  seized  upcm  any  part  of  the  land  chlurgad  with  sodi 
rent.     Looking,  however,  at  the  whole  of  the  statute  1 1 
Geo.  2,  c.  19,  even  without  reference  to  the  statute  of  WiOiam 
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and  iifary t  theie  can  be  no  douM  but  thai  a  leal  cW 
within  the  piKmtion  of  the  23d  aectieB.  It  has,  however, 
bean  supposed,  that  a  difficulty  would  be  created,  by  con- 
struing two  clauses  of  the  statute  differentlyttw*  the  one  as 
vemedial,  and  the  odier  penal;  but  no  inconvenience  wiB 
ariae  from  so  dobg,  even  if  such  a  construction  were  put  on 
diffisient  parts  of  one  and  the  same  dausei  for  if  one  part 
were  penal^  and  the  other  remedial*  the  one  must  receive  a 
strict,  and  the  otiier  a  liberal  construction*  That  is  evident 
from  the  statutes  9  Geo.  1,  c  22^  and  9  Geo.  3,  e.  29» 
which  a»ake  it  a  felony  to  bum  houses,  or  other  buildings, 
parcel  thereof,  and  give  a  remedy  to  those  who  suffer  by 
the  feIony,byan  action  against  the  hundred*  It  is  a  weU- 
known  principle,  that,  in  a  penal  clause,  we  cannot  go  b^ 
yond  the  words  of  the  act,  but  that  in  a  remedial  one  we 
need  not  confine  ourselves  to  the  letter  of  the  statute,  but 
spy  so  construe  it  as  to  meet  the  nuschief  intended  to  be  re- 
medied; and  several  authorities  are  referred  to  ip  G^jfiisV 
Digesi  (a)  in  support  of  that  propositikm*  Here,  how- 
ever, the  2Sdand23d  sections  are  distinct,  and  wholly  inde- 
poadent  of  each  other;  and  the  language  of  each  shews 
that  a  different  construction  ftom  that  contended  for  must 
pvevaiL  In  the  22d  section,  the  words  are  **  rent,  quit- 
rents,  relieft,  and  all  oiker  Mertnce^J"  Those  latter  words 
were  introduced  to  shew  that  it  was  tiie  intention  of  the  le- 
gislature to  prevent  its  operati<m  beyond  a  rent-service^ 
and  consequently  to  exdude  a  rent-charge ;  and  even  put* 
tii^any  possible  ccmstructicm  upon  it,  it  would  be  difficult  to 
say,  that  it  could  include  a  rent  of  the  latter  denomination. 
Gte|ieral  terms,  however,  must  have  a  general  effieot,  and 
receive  a  general  application;  and  in  the  S3d  section  die 
vroc4  ^^^^  stands  alone,  without  any  terms  of  qualifica- 
tion (HT  restraint;  and  services  is  altogether  omitted*  It 
therefore  embraces  ev^  species  of  rent*  although  it  has 

(«)  Tit  PHUament,  R.  lOto  JL  80. 
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been  saidi  that  from  the  title  and  Tarious  provisions  of  the 
Act,  it  was  only  meant  to  apply  to  cases  of  landlord  and  ten- 
ant. It  is  only  necessary  further  to  observe,  that  die  S3d 
section  contains  a  remedial  and  beneficial  law,  as  the  owner 
bf  every  species  of  rent  is  entitled  to  the  security  it  was  in- 
tended to  afford ;  and  therefore  a  distress  for  a  ren^charge 
was  meant  to  be  provided  against,  as  well  as  oth^  rents; 
and  it  is  quite  clear  thatra  rent  charge  is  a  species  of  lent. 
I  am  therefore  of  opinion  that  the  sheriff  was  authcmsed 
in  taking  the  bond  in  question. 

'  With  respect  to  the  seoond  point,  as  to  whether  he 
was  warranted  in  taking  a  bond  conditioned  as  the  pre- 
sent, viz.  by  the  introduction  of  a  clause  to  indemnify 
himself,  it  does  not  appear  to  be  absolutely  necessary  that 
the  provisions  of  the'  statute  shoiild  be  strictly  or  K- 
teraUy  complied  with.  If  it  were,  it  should  have  been 
conditioned  for  ''  prosecuting  the  suit  with  effect  aad 
without  delay,  and  for  duly  returning  the  goods  and 
chattels  distrained,  in  case  a  return  shiciuld  be  award- 
ed. Here,  however,  the  condition  is,  that  the  plaintiff  m 
replevin  should  appear  at  the  next  County  Court  at  Lkh 
€olnf  and  enter  his  plaint  there,  and  prosecute  die  suae 
with  effect.  Although  that  diflfers  firom  the  words  of  die 
statute,  yet  it  is  in  effect  and  substance  the  same;  for,  ap- 
pearing at  the  next  County  Court  would  be  to  prosecute 
without  delay,- as  the.  party  could  not  prosecute  before;  and 
if  he  prosecuted  without  delay  and  with  effect,  or  retomed 
the  goods,  in  case  a  return  should  be  awarded,  the  terns 
of  the  statute  would  be  complied  with,  and  the  sheriff 
would  not  be  damnified.  The  clause  of  indemnity  wfaid 
follows,  adds  nothing  to  the  words  that  precede  it,  and,  if 
so,  it  is  mere  surplusage ;  but  in  all  the  precedents  towhidi 
we  have  been  referred,  as  well  as  from  enquiries  we  di^ 
lected  to  be  made,  we  find  that  it  has  for  a  long  time  been 
the  practice  for  sheriffs  to  take  bonds,  drawn  nearly  m 
the  same  fohn  as  diat  set  out  in  the  declaradon,  and  thai 
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a  clause  for  indemnifying  them  has,  for  the  hut  fifty  yearst  ^  lte4> 
been  ahnost  mvariably  mtroduced.  It  may  therefore  be. 
considered  as  a  settled  practice,  and  it  is  not  only  impoUr. 
tic,  but  highly  mischievous  to  overturn  or  unsettle  a  regu- 
lar course  of  proceeding,  which  has  so  long  prevailed^  and 
firom  which  no  possible  evil  can  result  At  all  events,  the 
Court  would  be  strongly  disinclined  to  do  so,  unless  some 
reason,  almost  amounting  to  necessity,  were  shewn*  The 
clause  in  question  is,  **  and  also  if  the  defimdants,  (the 
plaintiff  in  replevin  and  his  sureties),  their  heirs,  executors 
or  administrators,  should,  firom  time  to  time,  and  at  all 
times  thereafter,  save  harmless  and  keep  indemnified  the 
sheriff,  his  undersheriff,  deputy  or  deputies,  bailiff  or  bu* 
lifib,  and  every  of  them,  of  and  from  all  costs,  charges,  da* 
mages  and  expenses,  that  he,  they,  or  any  of  than  might 
sustain  or  be  put  to,  for  or  by  reason  of  the  replevyiiq; 
and  delivery  of  the  aforesiud  goods  and  chattek,  to  the 
said  Hubbard  (the  plaintiff  in  replevin),  or  for,  toudiingy 
and  concerning  any  suit,  matter,  or  thing  relating  there* 
unto,  the  bond  was  to  be  void."  The  indemnifying  the 
sheriff  firom  all  costs  he  mig^t  be  put  to  .by  reascm  of  the 
leplevjdng  and  delivery  of  the  goods  to  Hubbard^  are 
mere  words  of  surplusage.  The  condition  of  the  bond  in 
eflfect,  therefore,  embraces  nothing  more  than  the  statute 
requires,  vix.  to  prosecute  with  effect,  and  make  a  return 
of  the  goods,  if  a  return  should  be  awarded,  and  if  either 
of  these  things  were  complied  with,  the  sheriff  could  not 
be  damnified*  If,  therefore,  there  were  no  authority  on 
this  point,  I  am  of  opinion. that  the  introduction  of  such  a 
clause  would  not  vitiate  the  bond.  But,  as  it  seems  to  have 
been  iadopted  in  almost  every  replevin  b(md  that  has  come 
befi>re  the  Courts,  firom  the  case  otBlackeH  v.  Crinop 
to  Glover  v.  Coles,  yet  such  an  objection  as  the  present 
does  not  appear  ever  to  have  been  taken,  although,  the  sta« 
tute  was  passed  nearly  one  hundred  years  since;  and  ooor 
sidering,  that  if  there,  were  any  weight  in  it,  it  must  have 
presented  itself  either  to  the  minds  of  counsel  or  judges,  it  is 
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j^^  nottoomudi  tosay,  dmt  itkMsUntkiod  tombch  eoniden- 
tbn.  ThejIesAmgsmJBIaeieiiv.CfissopfBaaetimtml^^ 
Raymond  {(Bi)f  appear  to  be  bnpoirtant,  and  akhoagk  Ae 
qnestioii -there  turned  cnr  the  oonstmction  of  tlie  statote  of 
WeMttnmMier  the  Sd,  which  direeta  that  sheriA  or  baSiA 
shall  not  only  receive  of  the  plaintiir  m  r^lsm  pkdga 
for  the  porsuing  of  the  suit  before  they  make  deUveRmoe 
of  the  distress,  but  also  for  the  return  of  the  beastSt  if  n* 
torn  be  awarded;  at|d  that  if  any  person  take  pledgti: 
otfaerwisei  he  shall  answer  for  die  price  of  die  faeasfa;  jet 
die  condition  of  the  bond  diare  was,  for  die  defiadbnt  tr 
appear  at  the  next  County  Court,  and  pvoseentehia  aetioa 
with  efiect  against  W.  R^  for  wrongful]^  taking  and  d»> 
taining  his  cf^tde,  io  wU,  twooxep^  and  to  make  reton' 
diereof  if  return  should  bis  adjudged  by  law,  and  «ba  do 
aave  and  keep  harmiess  the  said  sheriffs  Us  anderskcriff 
and  baili£59,  for,  touching  and.  concerning  the  deiherf^ 
his  s€tid  cattle,'  and  it  was  held  to  be  good^  altko^gfcil 
waa  objected,  that  it  was  void  by  die  common  law,  for  fos 
sheriff  had  no  authority  to  take  jd^dges  under  the  statots 
of  Westminster,  an  he  had  no  power  by  the  ccxmmoaikv 
to  do  so  before*  But  I^prd  Chief  Justice  Holt  and  Mr* 
Juadoe  TVeiy  said,  that  (i)  '' sudh  a  bond  wtf  answer  the 
intent  of  the  statute  that  required  pledges,  ferdie  obligdBi 
are  sureties,  and  plegU  in  the  old  books  signifies  smnatist; 
and  Mr.  Justice  Pomell,  in  treating  of  die  clause  of  indeu- 
nity,  said,  tliat(c)  "where  the  sheriff  takes  m  boSid  ar  prs* 
mise  to  keep  him  harmless  in  the  doing  of  a  lawfidaelj  dnt 
bond  or  promise  is  good;  but  if  if  bein  thedoiiigof  thii 
whidi  he  ought  not  to  do,  the  bond  Or  promise  iavoidaad 
i^punst  law.  If,  therefore,  such  a  clause  might  be  intae* 
doeed  under  the  statute  of  Westmimter  2d,  it  surriy  mqrhl 
done  under  the  staitote  1 1  Geoi  0.  A  cogtotTeasoo  might 
have  been  urgedagainst  it  in  die  fofmor  caae^ »  dm  qnse* 
don  turned  entirdy  on  die  du^  of  the  shenffi  and  die 

(a)  See  dliOrdRaym.  144.        {h)  \ LoidBsym.  W.     '  (<)  U. tfi- 
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Cknirttheie  said  that  the  practK^e  of  taking  a  bond  im  J^L 

of  pledges  was  an  ancient  inagei  and  that  the  queation  waa 

not  whether  the  sheriff  can  take  a  bond  instead  of  pledges, 

as  it  would  have  been,  if  the  party  had  brought  an  ac>^ 

tion  against  the  sheriff  for  not  haraig  taken  {hedges;  and 

the  sheriff  had  pleaded  that  he  had  taken  the  bond.    Heroi 

it  must  be  observed,  that  the  objection  was  raised  by  the 

plaintiff  in  replevin  and  hia   sureties,    as  obligors  of 

the  brad,  after  they  had  signed  and  executed  it;  and  they 

eaanot  be  considered  as  standing  in  the  same  situation  as 

if  an  action  had  been  brought  against  the  sheriff  for  not 

httvingtaken  pledge.    On  the  whole,  therelbre,  I  am  of 

opinion  that  he  has  not  gone  beyond  his  duty,  or  requir* 

ed  anore  than  he  was  authorised  to  do  under  the  terms  of 

the  statute  11  Geo.  2,  and  although  the  conditfon  of  the 

bond  does  not  pursue  it  in  words,  yet  it  does  in  substance, 

and  the  clause  as  to  the  indemmty  seems  not  only  to  be 

saiictioiied  by  practice,  but  warranted  by  law,  as'  the  vari* 

ance  from  the  form  prescribed  by  the  statute  of  We$U 

mhuier  the  8d,  in  Blaekett  v.  Crissap,  is  nearly  the  same 

in  terms  as  in  the  present  case. 

Mr.  Justice  Pabk. — I  am  of  the  same  opinion.  A  rent 
charge  is  as  fully  provided  for  by  the  statute  11  Geo.  f^ 
c  19,  as  any  other  species  o£  rent;  and  the  observations 
made  by  my  brother  Vamgham  do  not  ap]^  to  die  SSd  see* 
taony  as  a  distress  for  rent  could  not  be  sold  previouriy  to 
the  passing  of  the  statute  2  WMiammAMary;  and  as  dis* 
tresses  for  a  rent  charge  have  been  constandy  sold  under 
the  provisioiis  of  that  act»  we  ought  to  oome  to  die  saaie 
conchuiOtt  with  respect  to  the  11  Geo.  Sf  and  as  the  lie*' 
gislature  ccmsidered  distresses  for  such  rents  as  beii^  made 
saleable  by  the  statute  of  WiUiam  and  jfefmy,  they  were  not 
mentioned  in  the  4  Geo.  S,  c»S8,  whidi  ap|died  to  die  sde 
€^  distresses  for  a  rent  sedc,  and  fiir  fi4iieh  no  distress .  could 
be  taken  previously  to  the  pasring  of  that  act. 

With  respect  to  the  second  olqeptian  as  to  the  form  of 
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1^^,  the  bond,  I  at  first  entertained  some  doubt ;  but  from  the 
cases  to  which  we  have  been  referred,  as  well  as  the  prac- 
tice which  has  been  so  long  acted  on,  I  am  induced  to 
come  to  the  same  conclusion  as  my  Lord  Chief  Justice. 
The  statutes  of  fTestnUnster  S,  and  1 1  Geo.  2,  must,  for 
this  purpose,  be  taken  together;  and  the  former  does  not 
allow  so  much  latitude  to  the  sherifi*as  the  latter,  as,  by 
the  one,  he  is  not  only  to  take  pledges  to  prosecute  aad 
make  a  return,  but  to  be  answerable  if  he  take  them  fa 
any  other  manner  than  that  prescribed  by  the  statute;  bat 
by  the  other  he  is  merely  directed  to  take  a  bond  conditioned 
for  prosecuting  the  suit  with  effect  and  without  delay,  and 
returning  the  goods,  in  case  a  return  shall  be  awarded; 
and  here  the  condition  is  in  substance  to  that  effect.  He 
case  of  Blackeit  ▼•  CrUsop  appears  to  be  most  materi- 
al, as  it  was  decided  on  the  statute  of  Westm.  i;  and  it 

was  there  held  that  the  sheriff  might  take  a  bond  finom  die 

f 

plaintiff  in  replevin  to  prosecute  with  effect  and  male  le- 
turn,  and  indemnify  the  sheriff  against  the  replevin ;  on  die 
ground  that  a  contract  to  indemnify  him  in  doing  what  be 
ought  to  do  was  good.  Sohere  the  sheriff  has  done  wbit 
he  ought,  as  he  has  taken  a  bond  in  compliance  with  the 
terms  of  the  11  Geo.  2.  '  Besides,  it  appears  that  it  has 
been  the  uniform  practice,  since  that  statute  was  passed  to 
the  present  time,  for  bonds  to  be  takenin  this  form;  and 
that  appears  to  me  to  be  confirmed  by  the  late  case  of 
Glover  ▼•  Coles {a)^  which  was  tried  before  meat  WnuAu' 
ter,  and  afterwards  came  before  the  Court  on  a  questioii 
of  variance;  and  such  an  objection  as  the  present  was  not 
attempted  to  be  raised.  There,  a  clause  was  introdueed  fo 
indesmify  the  sheriff  and  his  officers,  touching  the  reple* 
vying  and  delivery  of  the  goods ;  and  althou^  die  tensi 
here  are  somewhat  larger,  as  the  words  *'  or  for,  toudungt 
and  concerning  any  suit,  miatter,  or  thing  relating  diereto,* 
are  added;  yet  such  words  only  Irefer  to  the  replevyiDg  of 


i« 


(a) 7  B.Moore, 231. 
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the  goodsy  and  for  which  the  sheriff  may  claim  to  be  in-       w3^ 
demnified* 


Mr.  Justice  BuRRouoH. — In  the  course  of  a  long  spe^^ 
cial  pleading  life,  I  never  thought  for  a  moment  that  any 
valid  distinction  could  be  drawn  between  a  distress  for  a 
rent  charge,  or  other  rent  in  arrear.  The  statute  1 1  Geo.  2 
extends  to  both,  or  at  all  events  a  rent  charge  falls  with- 
in the  meaning  of  the  23d  section. — With  respect  to  the 
objection  as  to  the  form  of  the  bond,  I  was  at  first  incUned 
to  think  it  tenable,  as  the  condition  did  not  follow  the 
terms  prescribed  by  the  statute,  and  that  as  it  had  been 
taken  in  another  form,  no  action  could  be  maintained  on 
it  by  the  party  to  whom  it  had  been  assigned;  but,  on  fur« 
theij^  consideration,  I  am  convinced  that  it  agrees  with  the 
statute  in  all  its  parts.  It  merely  indemnifies  the  Sheriff  * 
against  the  consequences  of  his  lawful  acts;  and  if  he  had 
misconducted  himself,  or  acted  illegally,  he  could  not 
have  proceeded  on  the  bond.  The  condition,  therefore, 
must  be  construed  so  as  to  indemnify  him  in  doing  what 
he  ought,  and  not  to  extend  to  what  he  ought  not  to  do. 

Mr.  Justice. Gaseleb.  — I  fuUy  concur  with  the  Court 
in  thinking,  that  a  rent  charge  is  within  the  meaning  of  the 
11  Geo.  2f  c.  19,  s.  2S;  and  although  I  at  first  entertained 
a  different  opinion  with  respect  to  the  second  objection, 
yet,  on  fiirther  consideration,  I  am  convinced  that  the  bond 
may  be  supported,  as  it  is  framed  in  terms  conformable  to 
the  statute.  It  is  altogether  different  from  a  bail-bond 
taken  under  the  statute  23  Hen.  6,  whiph  was  passed  in 
favour  of  defendants,  and  which  directed  a  particular  form 
to  be  observed  in  the  condition,  and  which  was  there 
pointed  out;  and  it  was  expressly  enacted,  that  if  an  ob- 
li^tion  or  security  was  taken  in  any  other  form,  it  was  to  be 
void.  But  the  statute  11  Geo.  2  is  remedial,  and  was 
intended  to  protect  avowants  only,  and  not  defendants ; 

VOL.  IX.  Y  Y 
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}^  .       wd  although  the  terms  on  which  a  bond  is  to  be  taken  uft- 
der  the  statute  of  Westminster  are  reduced  to  a  certaiiity« 
yet  it  has  been  decided  that  the  Sheriffis  at  liberty  to  take 
a  bond  containing  a  clause  to  indemnify  himself  touching 
and  concerning  the  delivery  of  the  goods.     But  bodi  sta^ 
tutes  must  be  taken  in  pari  maierid;  and  the  cases  of 
Blaciett  v,  Crissop  and  Morgan  v.  Griffith  (a)  are  deciuTe 
to  shew  that  a  clause  for  indemnifying  the  Sheriff  may  be 
inserted  under  either  of  these  statutes;  and  the  reasoniog 
m  both  these  cases  is  applicable  to  the  prea^;^.    Althou^ 
it  may  be  said«  that  Morgan  v.  Griffith  is  distinguiahabky 
as  there  the  action  was  brought  by  the  Sheriff  himself;  yet 
as  the  statute  1 1  Geo.  2  did  not  require  that  the  bond  should 
be  void,  unless  it  were  taken  in  a  particular  or  prescribed 
form,  the  Court  held  it  to  be  good.    In  Newman  ▼•  J^rv* 
man  (b),  it  was  heldi  that  a  bond  conditioned  for  the 
performance  of  several  things^  if  one  of  them  be  void  at 
the  common  law,  yet  the  bond  may  be   good  for  (be 
others.     But  in  Norton  v.  Simmes{c)f  a  difference  wai 
taken  between  a  bond  made  void  by  statute  and  by  the 
common  law;  for  a  statute  is  a  strict  law,  but  the  cominoi 
law  divides  according  to  common  reason,  and  having  made 
that  void  that  is  against  law,  lets  the  rest  stand. — -The  on- 
ly difficulty  in  this  case  appears  to  me  to  be  whether  die 
bond  be  assignable  in  its  present  form,  so  as  to  entitle  the 
assignee  to  maintain  an  action  on  that  part  of  the  clause 
containing  the  indemnity.     If  the  Sheriff  has  sustained  any 
loss,  he  has  deprived  himself  of  the  benefit  of  the  bond  by 
assigning  it  to  the  plaintiff.     I  therefore  think,  upon  the 
whole,  that  the  Sheriff  was  authorised  in  taking  the  bond 
in  its  present  form,  and  consequently,  that  this  action  may 
be  maintained;  but  as  the  question  arises  upon  the  record, 
the  opinion  of  another  Court  may  be  taken,  if  the  parties 
shall  think  it  advisable  so  to  do. 

Judgment  for  the  plaintiff 

(a)  7  Mod.  381.         {b)  4  Man.  &  tielw.  66.         (c)  H<ri»rt,  14. 
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1824. 


Prentice  r.  Blott.  Tuesday, 

1^^  Nov,  QSd. 

JXIr.  Serjeant  D'Oyley  moved  for  judgment  as  in  case  of  The  plaintiff  in 
a  nonsuit,  on  an  affidavit,  which  stated  that  issue  was  join-  ?  ^t "ound^to* 
ed  in  this  cause  in  the  last  Term,  and  that  no  notice  of  P'o^^ed  to  trial 

^  ^  at  the  next  as- 

trial  had  been  given,  and  that  the  plaintiff  had  not  pro-  sixes  after  the 

ceeded  to  trial  at  the  last  assizes,  although  he  had  suffi-  issue  is  joined, 

dent  time  so  to  do,  after  issue  joined;  and  he  relied  on  the  "e°„^^^^d^o***ive 

case  of  Framptonv.  Payne  {a),  where  it  was  held,  that  if  notice  of  trial 

•  ,     ,    ,  ,  -  for  such  afsif es. 

issue  IS  joined  early  in  a  Term,  notice  of  trial  must  be 
given  in  the  same  Term.  So,  in  Woulfe  v.  ShoUs  (6)  it 
was  decided,  that  an  affidavit  to  support  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  in  the  next  Term  after  that 
in  which  issue  is  joined,  is  sufficient,  if  it  state  that  issue 
was  joined  early  enough  in  the  preceding  Term  for  the 
plaintiff  to  have  proceeded  to  trial  in  that  Term.  He  also 
adverted  to  Hall  v.  Buchanan  (c),  where,  in  a  country 
cause,  the  Court  of  King's  Bench  held,  that  the  plaintiff 
was  not  bound  to  give  notice  of  trial,  till  the  Term  after 
that  in  which  issue  is  joined. 

Mr.  Secondary  Griffith^  on  being  applied  to  by  the  Court, 

referred  to  a  case  of  Cocksy. Pearce,  {Trinity Temiy  1812), 

where  a  similar  motion,  in  a  country  cause,  was  held  to  be 

premature. 

Rule  refused  (rf). 


(a)  1  H.  B1.  65. 
{b)  Ibid.  282. 

(c)  2  Term  Rep.  734. 

(d)  In  Tidd's  Practice,  Vol.  II. 
7  Edit.  807,  it  is  stud,  that  in  a 
ecuntfy  cause,  where  notice  of  trial 
is  given  for  the  assizes,  the  defend- 
ant may  move  for  judgment  as  in 
case  of  a  nonsuit,  in  the  next  Term : 
but  the  plaintiff  is  not  bound  to 


give  notice  of  trial  till  the  Term 
succeeding  that  in  which*  issue  is 
joined,  and  if  he  do  not>  the  de- 
fendant cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  till 
after  the  next  assizes. 

It  was  so  held  in  this  Court  in 
Cocks  v,Pearce,  Trinitij  Term, 
1812,  and  the  rule  was  discharged, 
(but  there  being  some  doubt  as  to 
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1824. 


Prentice 

V. 

Blott. 


the  practice),  without  costs.  But 
another  rule,  under  similar  cir- 
cumstances, was  discharged  in  the 
last  Hilary  Term,  with  costs. — 
The  determination  in  Frampton 
V.  Payne  seems  to  have  been  over- 
ruled in  Baker  v.  Newtnan,  I  H. 
Bl.  123,  where  it  was  determined, 
that  the  plaintiff  has  the  whole  of 
the  Term  next  after  that  in  which 
issue  is  joined,  to  try  his  cause. 
And  in  Da  Costa  v.  Ledstone,  2 
H.  Bl.  558,  the  Court  said  that 


the  practice  was  now  settled,  tint 
the  defendant  could  not  apply  for 
judgment  as  in  case  of  a  nonsat, 
before  the  third  Term:  and 
though  the  plaintiff  in  that  case 
was  too  late  to  try  in  die  Term 
in  which  the  application  was  madc^ 
they  would  not  punish  a  defnilt 
before  it  was  actually  committed. 
See  also  Stritch  v.  Hughes,  5  Pric^ 
187,  and  a  general  rule  of  tbe 
Court  oi  Exchequer,  Easter  Tenn, 
1824,  lM'Clel.&  Young,  708. 


J^***^  Lanchester  v.  FreWer  (a). 

A  parishioner,  X  HIS  was  ail  action  of  assumpHL    The  declaratioii  ood- 

▼M^  mee^,  talned  the  usual  money  counts.     The  defendant  pleaded, 

^iLffo^the  re-  fi^'^y^^^  assumpsit;  and  *ecoiirf/y,  the  statute  of  limitatioDi; 

pain  of  the  on  both  of  which  pleas  issue  was  joined.     The  cause  was 

thereby  become  tried  before  Lord  Chief  Justice  Abbott ^  at  the  last  Spring 

^InoMJiy  ^  "  Assizes  for  Suffolk ^  when  a  verdict  was  found  for  the  plain- 

Sh^foJe  the'"  ^*  damages  25/.  5*.  subject  to  the  opinion  of  the  Coort 

defendant,  with  On  the  following  case: 

Iuwoner«.'at?*'  On  the  I3th  April,  1811,  the  plamtiffand  one  WUSm 
^ting?and^  TWc*^  were  appointed  churchwardens  of  the  parish  of 
rigned  such        St.  James,  in  the  borough  of  Bury  St.  Edmonds,  for  4c 

order ;  and  the  ,  «s»  ./  r 

churchwardenB  cnsuing  year,  and  at  that  time  the  tower  of  the  parish 
cd^  ma^r'"  church  was  much  out  of  repair,  and  had  been  presoited 
&^lSd^^m^  by  the  churchwardens  on  that  account.  On  the  8th  Jtdft 
ney  to  complete  1811,  a  meeting  of  the  parishioners  was  duly  held  in  the 

the  repairs  be-  ^  -i^.  , 

Ibre  they  went  vestry  room  ot  the  pansh ;  when  it  was  ordered,  **  that  the 
Heidt  that^UiT"  churchwardeus  should  be  authorised  to  put  a^new  roof  on 

defendant  was 
mot  liable  to  con- 
tribute to  the  repairs,  although  one  of  the  churchwardens  employed  to  make  them  had  paid  die 
artificen,  and  the  da^dant  directed  the  mode  in  which  certain  parts  of  therepaira  ahould  be  Scfeei 


(a)  See  Lanehester  v.  Tricher,  8  B.  Moore>  20 
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the  tower  belonging  to  the  parish,  in  a  workman-like  man*        2^^- 
ner.**    This  order  was  signed  by  the  plaintiff  and  Tricker,    Lamcheitbe 
and  twenty  other  parishioners,  of  whom  the  defendant  was      frkwcr. 
one ;  and  in  pursuance  thereof,  several  tradesmen  were 
employed  by  the  churchwardens  to  make  the  repairs; 
and  the  tower  was  repaired  in  a  workman-like  manner.  The 
defendant  was  at  first  employed  to  do  the  plumber's  work, 
and  he  was  present  on  the  tower,  and  gave  directions  to 
the  carpenters  how  the  wood-work  of  the  gutters  should 
be  laid  to  receive  the  lead ;   but  the  defendant  did  not 
eventually  do  any  part  of  the  work. — At  another  vestry 
meeting,  held  on  the  11th  January,  181S,  it  was  ordered, 
that  a  church-rate  should  be  made  of  4ts,  in  the  pound, 
amounting  in  the  whole  to  807/.  14^.  upon  all  the  occupi- 
ers of  lands  and  houses  within  the  parish,  to  reimburse 
the  churchwardens  the  several  sums  of  money  expended 
by  them  in  repairing  the  tower,  and  the  other  charges 
incident  to  their  office  of  churchwardens.     Several  of  the 
parishioners  appealed  against  the  rate,  and  it  was  after- 
.  wards  quashed  in  the  Archdeacon's  Court,  at  Norwich. 
Pending  the  appeal,  the  different  tradesmen  who  had  been 
employed,  became  urgent  for  the  payment  of  their  bills, 
and  actions  were  brought  against  the  plaintiff,  who  was 
thereby  compelled  to  pay  several  of  them,  to  the  amount 
of  505/.,  for  the  repairs  of  the  tower.     The  plaintiff  being 
unable  to  obtain  repayment  of  any  part  of  the  money  he 
had  so  expended,  brought  this  action  to  recover  one-twen- 
tieth part  of  the  above  sum  of  505/.  so  paid  by  him*     All 
.  the  bills  for  the  repairs  of  the  tower,  which  made  up  that 
sum,  were  paid  by  the  plaintiff  to  the  different  tradesman 
employed,  more  than  six  years  before  the  commencement 
of  this  action,  except  a  bill  of  1/.  5^.  which  was  paid  sub- 
sequently.    It  was  admitted,  on  the  part  of  the  plaintiff, 
that  a  moiety  of  the  505/.  had  been  paid  to  him  by 
Tricker. 
The  questions  for  the  opinion  of  the  Court  were,  first , 
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1824»        whether  any  cause  of  action  existed  against  the  defaidant? 

Lanchester    and  secondly,  whether^  supposing  him  to  be  liaUe,  and  the 

^RcwFJi.       action  well  brought  by  the  plaintiff  alone,  there  was  soj 

evidence  to  take  the  case  out  of  the  statute  of  liniitatioi»! 

The  case  now  came  on  for  argument^  when  Mt.  Serjeant 
Pell,  for  the  plaintiff,  submitted^  that  if  he  could  not  sus- 
tain his  demand  against  the  defendant  at  law,  it  would  be 
a  great  hardship,  as  he  had  expended  money  out  of  Idb 
own  pocket  in  the  repairs  of  the  church;  and  althoogh 
he  did  so  at  the  time  he  was  acting  in  his  character  of 
churchwarden,  yet  he  had  gone  out  of  office  before  thst 
sum  had  been  repaid  to  him,  and  was  now  compeOed  to 
fight  the  battle  alone.  Although  in  Lanctiester  v.  Trtek- 
er  {a),  the  plaintiff  recoyered  a  verdict  against  his  co- 
churchwarden,  for  the  moiety  of  the  above  snm  of  5051 
and,  according  to  the  report  in  Moore ,  the  Court  held  that 
the  persons  who  attended  and  signed  the  orders  of  vesdy 
acted  merely  as  vestry-men,  and  affixed  their  signatorei 
to  the  resolutions  in  that  character  only,  without  any  in- 
tention to  render  themselves  individually  or  personaBy 
liable;  yet  the  question  in  this  case  is,  whether  the  de* 
fendant  has  not  so  far  acted  as  a  principal,  as  to  be  called 
on  at  a  future  time  to  pay  his  proportion  of  the  sum  ex- 
pended by  the  churchwardens  in  the  repairs,  and  if  the 
plaintiff  may  now  proceed  against  those  parishioners  who 
attended  the  vestry,  and  signed  the  resolutions,  and  iriio 
are  liable  to  contribute  proportionally,  it  is  quite  clear  that 
justice  will  be  done.  It  is  stated  as  a  fact,  that  the  de- 
fendant was  at  first  employed  to  do  the  plumber's  woik, 
and  that  he  was  present  on  the  tower,  and  gave  directions 
to  the  carpenters,  how  the  wood'-work  of  the  gutters  should 
be  laid.  He  therefore  acted  as  a  principal,  and  not  as  a  mere 
vestry-man;  and  although  he  did  not  eventually  do  any 

(#)  8  B.  Moore,  20.  S.a\  Bing.  202. 
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part  of  the  woA^  yet  be  is  Kabfe  to  the  pbuntiff,  who, 
Ikiving  paid  Ike  whole  amount  for  the  repairs  dcNue^  has  a 
i%ht  to  caU  on  him  tor  contribution.  If  a  tradesmaBi  had 
been  ordered  by  the  defendant  to  do  any  part  of  the  work, 
file  former  might  maintain  an  action  against  him;  in  which 
ft  would  be  sufficient  to  prove  the  order,  and  produce  the 
fesohttions  signed  by  the  defendant  at  the  vestry,  and  by 
wbich  he  agreed  that  the  repairs  should  be  done*  There 
is  no  question  as  to  the  statute  of  limitations,  as  the  biUs 
paM  to  the  different  tradesmen  lor  the  repairs  might  be 
tonsidered  in  the  nature  of  a  running  account,  and  one 
of  which  had  been  paid  witUn  six  years  previously  to  the 
commencement  of  the  actiois. 

Mr.  Serjeant  Frere,  canira,  was  stopped  by  the  Court. 


Lord  Chief  Justice  Bsn.*— This  was  an  action  in 
lite  plaintiff  sought  to  recover  contribution  from  the  de« 
fendant,  in  order  to  defray  certain  charges,  which,  it  is 
eontended,  the  latter  had  concurred  in  authorising,  and 
tm  which  he  is  jointly  liable  with  tlie  plaintiff*.  But  in 
order  to  support  such  an  action,  there  must  be  either  an 
express  or  implied  contract  on  the  part  of  the  defendant* 
It  is  clear  there  was  no  express  ccmtract,  nor  are  there 
Buy  subfitantiye  grounds  to  imply  one.  Although  the  de« 
fimdant  attended  the  vestry  meeting,  and  signed  the  or- 
d^r  or  resolutions,  yet  he  did  not  thereby  undertake  to 
become  answeriable  for  the  repairs.  But  it  has  been  said, 
that  a  contract  on  his  part  might  be  implied,  as  he  was 
present  on  the  tower,  and  directed  the  carpenters  how  the 
wood-work  of  the  gutters  should  be  laid  to  receive  the 
kead.  But  I  am  of  opinion  that  this  is  not  sufficient  to  im- 
|dy  a  contract.  It  is  true,  that  this  is  a  hard  ca^e  on  the 
plaintiff,  but  we  cannot  be  induced,  by  a  mere  case  of  hard* 
ihip,  to  lay  down  a  rule  which  might  tend  to  operate 
mjttstly  in  other  instances ;  and  if  we  were  to  hold  that 
the  present  action  could  be  maintained,  it  would  esta- 
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-1^1-       ^1^^  t^s  principlei  war.  that  if  a  parishioner  attends  a 
Lancheste*    vestry  meeting,  and  signs  an  order  for  the  repairs  of  hii 

Frbweiu  church,  although  he  has  no  intention  of  contracting  any 
personal  liability,  or  rendering  himself  responsible  with 
others  who  might  attend  at  such  vestryj  still  that  be 
would  be  Uable  to  pay*  If  that  were  law,  it  would  produce 
the  greatest  injustice,  inasmuch  as  all  present  would  be 
Uable  to  contribute  alike,  and  a  person  who  had  but  fife 
pounds  a  year  in  the  parish,  might  be  called  on  to  pay  af 
much  as  a  man  who  had  a  thousand ;  and  but  few  would 
•  be  found  to  attend  vestry  meetings,  if  they  were  to  be 
subjected  to  such  a  responsibility. 

Another  objection  to  the  present  action  is,  that  it  appean, 
that  only  twenty  persons  were  present  at  the  vestry  at  the 
time  the  resolutions  were  signed;  and  it  would  be  too 
much  to  say,  that  they  are  liable  to  bear  the  whole  of  the 
burthen,  which  ought  to  be  rateably  distributed  among 
all  the  parishioners* — If  a  mere  attendance  at  a  vestiy 
meeting  imposes  a  liabiHty  on  each  member  to  pay  his 
proportion  of  repairs  there  ordered  to  be  done,  it  woiiU 
be  most  unjust.  Although  the  defendant  signed  the  resdn- 
tions  by  which  the  repaira  were  ordered  to  be  done,  still 
the  inference  which  might  arise  from  such  an  orAet  is 
repelled  under  the  circumstances  of  this  case,  and  the  ns* 
ture  of  the  meeting  at  which  the  order  in  questicmwat 
made.  The  repairs  were  not  to  be  paid  for  by  the  pe^ 
sons  signing  the  order,  but  as  pointed  out  by  law,  our.  bf 
a  rate  on  all  the  parishioners  who  were  chargeable;  and 
if  the  churchwardens  had  made  a  good  prospective  ri^te, 
they  would  have  been  reimbursed ;  and  it  was  their  duly 
to  have  made  such  rate  shortly,  if  not  immediately,  after 
the  meeting  was  held.  At  all  events,  the  plaintiff  is  mudi 
to  be  blamed  for  not  having  done  so  before  the  repairs 
were  completed ;  and  the  personal  liability  of  those  who 
went  to  the  vestry  cannot  be  implied  from  their  mere  at- 
tendance there,  but  only  as  being  liable  to  the  rate  to  be 
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imposed  on  them  thereafter,  and  to  which  all  the  parish-        i8St4^ 
loners  who  were  rateable  were  equally  liable  to  contribute.    LAvoHSBTsa 
Aldiough  it  has  been  said,  that  the  defendant  had  made      fekwbb« 
himself  a  principal  by  attending  on  the  tower,  and  giving 
directions  as  to  how  some  part  of  the  work  was  to  be  done, 
still  it  nuses  no  implication  of  a  contract  on  his  part:  and 
although  itmightj9rffiid/ade  furnish  such  an  infer^^      yet 
it  may  be  repelled  by  the  circumstances  under  which  the  or« 
der  was  given,  rt»*  by  way  of  instruction,  and  not  under  a 
contract  entered  into  between  him  and  the  plaintiff.    I 
am  therefore  of  opinion  that  a  nonsuit  must  be  entered, 

Mr.  Justice  Park. — I  concur  with  my  Lord  Chief  Jus- 
tice, and  need  only  add,  that  in  Lanchester  v.  Tricker 
the  Court  intended  to  decide,  that  the  persons  who  signed 
the  resolutions  at  the  vestry  meeting  did  not  intend  to 
render  themselves  personally  or  individually  liable,  al- 
though the  word  separately  is  used  in  the  report  of  that 
case  in  Bingham, 

Mr.  Justice  Burrouoh. — The  repairs  of  the  church 
are,  strictly  speaking,  a  matter  of .  ecclesiastical  cogni- 
aeance;  and  that  Court  would  determine  whether  a  rate  be 
necessary  or  not.  Every  parishioner  chargeable  is  liable 
to  contribute  to  such  rate,  of  which  the  churchwardens 

Ve  the  management;  and  the  plaintiff,  as  one  of  them, 
night  have  indemnified  himself  by  making  a  proper  rate, 
but  he  neglected  to  do  so.  Although  there  may  be  a  spe- 
cial contract,  and  which  might  be  binding  on  the  defend- 
ant, notwithstanding  the  ecclesiastical  cognizance,  yet  here 
no  such  contract  has  been  shewn  or  made  out,  so  as  to 
render  tiie  defendant  liable  to  the  plaintiff  in  this  action. 

Mr.  Justice  Gasslee. — It  appears  that  the  plaintiff 
having  been  sued  by  the  several  persons  who  had  done  the 
repairs  after  the  rate  had  been  quashed,  filed  a  bill  in    . 
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'Eqmty{d^  not  for  llie  purpose  of  ccmtributioni  bat  pnsymg 
that  an  accoiint  might  be  taken  of  all  siuna  paid  by  1»| 
and  to  whidi  be  had  becoaae  liable  fi>t  the  repaiors  of  die 
tower,  and  that  a  vestry  m%ht  be  called  to  make  a  rite 
for  the  payment  thereof;  whieb  was  diflnabaed  mth  eott^ 
because  it  was  not  a  proepectire  rate;  and  am  a  Court  of 
Equity  could  not  decree  a  rate  to  reimburse  a  fboMt 
ehurdiwarden,  monies  laid  out  by  him  whilst  in  offieei  ii 
pursuance  of  the  order  of  vestry*  I  ther^re  concur  with 
the  Court  in  thinking  that  the  plainti^has  no  cause  <rf  ac- 
tion against  the  defendant. 

Judgment  of  Nonsuit 


(a)  See  5  Maddock,  5. 


WednetdtM, 
Nov.  Uth. 


Vfhen,  to  hteire 
faeUuon^jvidg* 
ment,  the  de- 
fendant moTcd 
to  plead  MTenl 
matters,  eis. 
jlrtfy  payment; 
atetmdlff,  that 
thejudgment 
haAbeen  ob- 
tained by  finiud; 
and  2«%,  that 
the  Judgment 
wai  entered  up 
on  a  warrant  of 
attorney,  which 
had  been  obtain- 
ed by  firand:— 
The  Court  re- 
fiiied  to  allow 
all  theie  pleas, 
bat  put  the  de- 
fendant to  his 
election. 


Shaw  and  Others,  Assignees  of  Howard  &  Gibbs, 
Bankrupts,  v.  Lord  Alyanley. 

JL  HTS  was  a  scire  facias,  and  bi^oughl  by  the  pfattntiftj  u 
assignees  of  Messrs.  Howard  ^  Gibbs,  bankrupts,  to  le- 
vive  a  judgment  obtained  by  the  IdCter  against  the  d^ 
fendant. 

Mr.  Serjeant  Peake,  on  a  former  day  in  this  Term,  hsi 
obtained  a  rule  nisi  to  plead  several  matters,  rar.  JMt 
payment;  secondly,  that  the  judgment  had  been  obtttaHl 
by  fraud  and  coriti;  and  lastly,  that  the  judgment  was  ca^ 
tered  up  ofi  a  warrant  of  attorney,  which  instrument  hsi 
been  obtained  by  fraud  and  covin. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted 
that  these  pleas  were  inconsistent,  and  coidd  not  be  plead- 
ed together,  and  that  the  two  latter  were  clearly  bad;  ai, 
if  it  were  true  that  the  judgment  had  been  obtained  hf 
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ftaudy  the  Court  would  exercise  its  sunmiary  jorisdictioa 
and  set  it  aside,  on  an  application  being  made  for  tliat 
purpose. 


Mr.  Serjeant  Pi^a^^,  in  support  of  the  rule,  insisted  that 
pleas  equally  incongruous  had  been  ftequentlj  put  on  rth 
cord;  as,  in  an  action  on  a  bond,  the  defendant  might  plead 
man  est  factum,  with  solvit  ad  diem  and  solvit  post  diem. 

But  the  Court  held,  that  here  the  pleas  were  clearly  in- 
consistent, the  first  being  payment,  and  the  two  last  that  the 
securities  were  fraudulent  and  void.  If  the  defendant  has 
paid  the  money,  it  is  now  too  late  for  him  to  say  that  the 
judgment  and  warrant  of  attorney  on  which  it  was  found- 
ed were  obtained  by  fraud.  The  reason  that  non  est 
factum  may  be  pleaded  with  payment  in  an  action  of  debt 
on  bond,  is,  to  put  the  plaintiff*  to  prove  the  execution 
of  the  instrument  Here,  however,  the  defendant  must 
state  which  plea  he  will  abide  by,  and  the  rule  must  be 
drawn  up  accordingly. 


The  King  v.  The  late  Sheriff*  of  Middlbsex,  in  a  cause     Tkwitu^ 
of  Marshall  and  Others,  v.  Glovbk.  ^^^  «^ 

JHr«  Serjeant  Peake,  on  a  former  day  in  this  Term,  ob-     The  mit  lo 

tained  a  rule  nisi,  that  an  attachment  which  bad  been  ia-  ^°s  in  the  bo- 
dy havhig  been 

aued  against  the  late  Sheriff  of  Middlesex  in  this  cause,  lenred  on  the 
might  be  set  aside  for  irregularity,  it  having  issued  against  of  iWiXyTeim^ 

and  whkhooii- 
eeqaently  did  not  expire  until  the  lecond  day  of  the  following  Miekaetmoi  Term,  and 
«B  tiie  last  day  in  TrMty  Term  a  Judge's  older  was  ottnned  tac  sUying  proceedings  oo  pay- 
ment of  the  debt  and  cosU  within  a  month,  to  which  the  plaintiff's  attorney  consented,  and  the 
defendant's  attorney  signed  his  name  in  the  Judge's  book  at  Chambers  on  obtaining  Uie  orders 
but  which  not  hiving  been  complied  with,  and  no  new  notice  being  given  to  add  and  Justify  bail,  the 
pUintifiT's  attorney  in  the  second  week  in  MkkoBluuu  Term  sued  out  an  attachment  against  the 
sberiff}  the  Court  ordered  it  to  be  set  aside  on  payment  of  costs ;  on  the  gtomids,  that  the  order 
bdng  conditional  only,  the  plaintiff  had  obtained  no  new  remedy,  nor  was  the  sheriff  prejudiced, 
as  the  rule  to  bring  in  the  body  had  not  expired  at  the  time  tkie  order  was  entered.  Ptr  Lord 
Chief  Justice  But  and  Mr.  Justice  Gutekei  rfinwriswtfftwi,  Mr.  Justice  Parilr  and  Mr.  Jutice 
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18a4>        good  faith.     He  founded  his  motion  on  an  affidavit  of  the 
TheKiMo      defendant's  attorney^  who  was  also  the  attorney  for  the 
The  Sheriff  of    ^^'  which  stated,  that  the  defendant  Glover  was  arrest- 
MiDDLESEx.    g^  Qu  a  capias  ad  respondendum,  returnable  in  fifteen 
days  of  the  Holy  Trinity  in  the  last  Term;  that  bail  were 
*put  in  to  the  action,  and  notice  duly  served  on  the  plab- 
tiff*s  agents;  and  that  notice  of  exception  having  been 
served  on  the  defendant's  attorney,  he,  on  the  5th  Jub/, 
gave  notice  that  added  bail  would  justify  on  the  7th.  That 
on  the  5th,  the  plaintiff's  attorney  served  a  rule  on  the 
sheriff  to  bring  in  the  body,  which  would  not  expire  unt3 
the  second  day  of  this  Term,  as  there  were  not  four  clear 
days  then  remaining  in  the  last  Term  (a).     That  on  the  6th 
July  the  defendant's  attorney  took  out  a  summons  to 
shew  cause  why  the  proceedings  should  not  be  stayed  on 
payment  of  debt  and  costs,  within  a  month ;  that  a  con- 
sent was  indorsed  on  the  back  of  the  summons  by  the 
plaintiff's  attorney ;  and  that  on  the  7th  the  following  or- 
der was  obtained,  viz. 

''  Upon  hearing  the  attomies  or  agents  on  both  sidesi 
I  do  order,  that  upon  payment  of  97/.  18s.  6d.,  the  debt 
due  from  the  defendant  to  the  plaintiff,  and  for  whidi 
this  action  is  brought,  together  with  costs  to  be  taxed 
and  paid  within  a  month  from  the  date  of  this  order,  aD 
further  proceedings  in  this  cause  be  stayed. 

4  m.  18^  •'•^'-^' 

That  a  copy  of  the  order  was  served  on  the  plaintiff's  at- 
torney on  the  8th ;  and  that  the  defendant's  attorney,  on  ob- 
taining it,  signed  his  name  in  the  Judge's  book  at  Chamben; 
and  that  not  having  complied  with  it,  nor  given  any  new 
notice  to  add  and  justify  bail,  the  plaintiff's  attorney  sued 
out  an  attachment  against  the  sheriff  on  the  15th  Navem' 
ber  instant,  and  notice  of  render  was  served  on  the  17di. 
' — Under  these  circumstances,  the  learned  Serjeant  sub- 
mitted, that  time  had  been  given  to  the  principal  so  as  to 

(«)  The  Term  ended  on  the  7th  Jicfy. 
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discharge  the  sheriff  from  his  liability ;  or  that  the  plaintiffs 
in  the  cause  had  acquired  a  new  remedy  by  the  Judge's 
order.  The  sheriff  of 

IflDDLMEZ. 

Mr.  Serjeant  Vaughan^  shewed  cause,  and  submitted,  that, 
although  where  time  was  given  to  the  principal,  without  the 
knowledge  of  the  bail,  the  sheriff  was  not  to  be  prejudiced, 
still  that  in  this  case  no  time  had  been  given  to  the  de- 
fendant in  the  original  cause,  as  he  was  not  bound  to  jus- 
tify bail  till  the  second  day  of  this  Term,  when  the  rule  to 
bring  in  the  body  would  expire.  That  the  order  was  con- 
ditional only,  as  it  merely  allowed  the  defendant  time  to  pay 
the  debt  and  costs  within  a  month,  and,  not  having  been 
complied  with,  it  must  be  considered  as  a  nullity;  and 
consequently  that  no  indulgence  had  been  shewn.  At  all 
events,  the  attachment  was  regular,  as  it  was  sued  out  be- 
fore the  notice  of  render  was  given. 

Mr.  Serjeant  Peake,  in  support  of  the  rule,  submitted, 
that  the  defendant  could  not  be  surrendered  until  after 
the  expiration  of  the  month  allowed  him  by  the  order;  and 
he  relied  on  the  case  of  The  King  v.  The  Sheriff'  of  Sur- 
rey (a),  where  it  was  held,  that  a  cognovit  conditioned  for 
payment  by  instalments  discharged  the  sheriff,  as  the 
effect  of  such  an  instrument  was,  that,  from  the  time  of  giv- 
ing it,  the  defendant  could  not  be  taken  by  the  sheriff. 
So  here,  the  plaintiff,  by  consenting  that  the  proceedings 
should  be  stayed  according  to  the  terms  of  the  Judge's 
order,  elected  a  different  remedy  against  the  defend- 
ant, and  thereby  absolved  the  sheriff  from  his  responsibi- 
lity. Although  the  time  for  justifying  bail  might  not  have 
expired,  still  the  defendant  might  have  rendered  himself, 
and  in  West  v.  Ashdown  (6),  where  the  principal  offered 
to  render  in  discharge  of  his  bail,  and  an  agreement  was 

(a)  1  Taunt.  159.  (6)  7  B.  Moore»  566  i  S.CA  Bing.  164. 
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^^^.  arfterwards  entered  into  between  his  uktomey  and  Ibe 
The  King  plaintiff's  agent,  that  the  surrender  should  be  dispensed 
The  Sheriff  of  with  for  six  weeks,  on  the  terms  of  the  bail  continuing  VMb, 
which  agreement  they  were  ignorant  of  at  the  time,  as 
weU  as  that  their  principal  had  offered  to  surrender;  bat 
they  afterwards  consented  to  their  liabiUty  contimu^g  on 
the  terms  mentioned  m  the  agreement;  and  the  principil 
in  the  mean  time  became  bankrupt,  and  obtainea  his  cer- 
tificate, and  the  pluntiff  afterwards  proceeded  against  Ae 
bail  without  notice ;  it  was  held,  that  they  were  discharged, 
on  the  grounds  that  their  liabiUty  under  their  recognisaiioie 
ceased,  by  time  haying  been  given  their  principal  to  su^ 
render  without  their  consent  or  authority  in  the  first  in- 
stance, and  that  it  could  not  be  revived  by  their  sidiie- 
:quent  ratification  of  such  agreement  to  continue  liaU^ 
as  they  had  not  been  informed  that  their  principal  bad 
previously  offered  to  surrender  himself  in  their  dischaigSi 
— At  all  events,  the  attachment  should  have  been  issued  be- 
fore; for,  in  the  case  of  The  King  v.  The  Sheriff  of  Loh^ 
don  (a),  it  was  held,  that  a  plaintiff  must  proceed  agaiut 
the  sheriff  within  a  reasonable  time,  and  that  after  thatii 
elapsed,  he  cannot  resort  to  the  latter,  although  he  bal 
been  delayed  by  listening  to  proposals  for  a  compHnPH 
made  by  the  defendant ;  and  in  The  King  v«  The  Shenf4 
Surrey  (&),  the  sheriff  having  returned  cepi  carpus  to  4 
bailable  writ  in  Hilary  Term,  upon  which  the  plaintif 
proceeded  no  further  till  the  Michaelmas  Term  foUowini^ 
the  Court  thought  it  unreasonable  that  the  sheriff  should 
be  called  upon  to  bring  in  the  body  after  such  delay;  aa4 
they  set  aside  an  attachment  which  had  issued  against  his 
for  not  doing  it. 

The  Court  being  divided  on  this  -point,  they  itefivend 
their  opinions  as  follows : 

(a)  1  Taunt  111.  [b)  7  Term  Rep.  45Q. 


p. 
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liord  Cbief  Justice  Best* — I  sm  of  ofiaioup  that  thto      -l?^- 
praetioe  in  discharging  the  Sheriff  on  acooimt  of  time  hav-      The  Kimo 
ingbeen  given  to  the  principal,  has  been  carried  ittuch    TiieSheriifor 
tiiriher  tiian  it  ought*     However,  I  do  not  wish  to  over- 
tarn  any  decided  cases,  but  to  adhere  to  their  authority 
H  finr  as  may  be  required,  neither  do  I  intend  to  introduee 
■qr  new  practice ;  but  all  the  cases  which  have  been  cited 
ippear  tome  to  be  distinguishable  from  the  preseat    Al- 
}ku[ntitk/m  The  langy.  The  SAeri^  it  was 

hdd,  that  the  plaintiff  must  proceed  agpunst  the  Sheriff 
wlttiin  a  reasonable  time,  yet  the  defendant  had  absconded 
Bud  the  bail  below  had  become  bankrupts,  and  tsM  Teems 
md  a  long  vacation  had  elapsed  before  any  proceedings 
were  had  against  the  Sheriff.  That  therefore  cannot  be  said 
ki  4be  a  proceeding  within  a  reasonable  time.  So,  ia  The 
Kmg  V.  The  Sheriff  of  Surrey  (6),  no  proceedings  were 
taken  from  the  commencement  ot  Hilary ^  to  the  Michael' 
SMM  Term  following.  Here,  however,  it  is  said,  that  the  par- 
ties have  proceeded  too  actively,  as  the  plainti£b  could  take 
no  further  step  till  the  second  day  of  this  Term.  The  case  of 
Hie  King  v.  The  Sheriff  of  Surrey,  in  a  cause  of  i^r^ioer  v. 
Clarie,  is  distinguishable,  as  there  the  plaintiff  gave  time 
U>  tiie  defendant  under  a  cognovit,  for  payment  of  the  debt 
md  costs  by  instalments;  and  Sir  Jama  Mansfield  said, 
that  ^'  the  effect  of  the  instrument  was,  that  from  the  time 
df  giving  it,  the  defendant  could  not  be  taken  by  the  she- 
nSi  so  that  there  the  situation  of  the  parties  was  changed; 
snd  Mr.  Justice  Heath  observed,  that  the  party  elected  a 
Siflferent  remedy  against  the  defendant,  and  thereby  ab- 
lolved  the  sheriff  from  his  responsiUlity,  and  that  the  cog- 
novit was  a  new  modification  of  the  debt,  and  the  plaintiff, 
by  acquitting  the  defendant  of  the  former  debt,  acquitted 
die  sheriff.'*  Here,  however,  tiie  Judge's  order  was  merely 
to  stay  the  proceedings  on  payment  of  debt  and  costs,  and 

(a)  1  TsuDt  111.  (6)  7  Term  Rep.  462. 
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1824^  the  original  debt  was  not  changed.  There  was  no  new 
The  KiMo  undertaking  by  the  defendant  to  pay  it^  but  it  was  merdy 
TheSheriirofi  Conditional;  vt^r*  that  on  payment  of  the  debt  and  costs, 
MiDDLBSBz.  ^itiiin  a  month  from  the  date  of  the  order,  all  further 
proceedings  should  be  stayed.  Although  it  may  be  said, 
that  the  signature  in  the  Judge's  book  amounts  to  a  new 
undertaking,  yet  it  is  not  such  an  engagement  on  whick 
an  attachment  could  be  issued  for  non-performance  of  it 
No  new  remedy  appears  to  have  been  obtained  by  the 
plaintiffs,  nor,  on  the  other  hand,  was  time  given  to  the  de> 
fendant  There  was  nothing  therefore  to  prevent  the 
sheriff  from  rendering  the  defendant  during  the  month 
granted  by  the  order,  and  if  it  were  held  to  operate  as  a 
discharge  to  him,  it  would  be  highly  injurious  to  de&ni- 
ants,  as  no  such  indulgence  would  be  allowed  in  future. 
Taking  it  therefore  to  be  clear  that  the  order  for  staying 
proceedings  is  only  conditional,  I  think  if  this  applia- 
tion  were  allowed,  it  would  tend  to  relieve  the  Sheriff  to  a 
greater  extent  than  it  has  ever  been  before  carried. 

Mr.  Justice  Park. — I  feel  great  regret  in  stating  that  I 
am  of  a  different  opimon.  Although  the  order  for  stayin; 
proceedings  may  be  considered  as  conditional  only,  still  it 
would  be  absurd  to  say,  that  when  time  was  thereby  givcBt 
the  plaintiffs  could  proceed  against  the  defendant,  or  tab 
any  further  steps  until  the  expiration  of  the  month  gifes 
to  the  latter  for  the  payment  of  the  debt  and  costs.  Al- 
though in  Tfieker  v.  JEastman  (a),  it  was  held  that  an  ori 
der  similar  in  terms  to  the  present,  was  conditional  onlf; 
yet  it  was  admitted  that  it  was  peremptory  in  this  Court; 
and  Lord  EUenbarough  there  said, ''  it  is  true  that  the  cff- 
der  procured  for  the  defendant  an  immediate  stay  of  pro- 
ceedings, by  which  he  has  secured  to  himself  an  advantage 
without  any  equivalent  to  the  plaintiff,  unless  the  order  he 

A 

(«)  11  East,  319. 
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considered  as  absolute.**  Here^  the  terms  of  the  order 
are,  that  on  payment  of  the  debt  due  from  the  defendant 
to  the  plaintiff,  together  with  costs  to  be '  taxed  and  paid  'fhe  Sheriff  of 
within  a  month  from  the  date  of  the  order,  all  further  pro*- 
ceedings  in  the  cause  should  be  stayed.  The  defendant, 
therefore,  could  not  be  taken  in  custody  until  that  time 
had  expired.  There  does  not  appear  to  have  been  any' 
fraud  or  collusion,  and  as  a  new  remedy  was  given  by  the 
cognovit,  in  the  case  of  The  King  v.  The  Sheriff  of  Sur-^ 
rey  (a),  so  here,  the  signature  in  the  judge's  book  gave 
the  plaintiffs  a  new  remedy;  and  although  it  was  entered 
by  the  defendant's  attorney,  still  it  must  be  consider- 
ed as  the  act  of  the  party  himself;  and  the  plaintiffs  have 
ecmsequeiitly  obtained  a  new  remedy;  and  there  is  nothing 
to  prevent  them  from  calling  on  the  defendant  to  shew 
cause  why  he  should  not  pay  the  debt  and  costs  accord- 
ing to  such  undertaking.  I  am  therefore  of  opinion  that 
the  rule  for  setting  aside  the  attachment  must  be  made 
absolute. 

Mr.  Justice  BuRRouoH. — The  only  question  is,  whether, 
under  the  terms  of  the  order  made  by  me,  the  proceedings 
in  the  original  cause  were  stayed  for  «  month.  I  admit  that 
if  the  terms  were  that  they  should  be  stayed  on  the  de- 
fendant's doing  a  certain  thing,  the  plaintiffs  need  not 
wait,  as  the  terms  imposed  would  be  in  the  nature  of  a  con- 
dition precedent;  but  as  a  month  was  given  to  the  defend- 
ant, within  which  he  might  pay  the  debt  and  costs,  time 
was  given  him  for  that  period,  and  of  which  the  sheriff  has 
a  right  to  take  the  advantage.  It  appears  to  me  that  the 
plaintiffs  could  not  have  proceeded  against  the  defendant, 
or  taken  any  frirther  step,  until  the  month  had  expired. 
The  plaintiffs  consented  to  that  time  being  given,  and  it  is 
the  constant  and  uniform  practice  to  do  so.     The  signature 

(«)  I  Taunt.  159. 
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-i^?^ .  or  undertaking  by  the  defendant's  attorney  in  the  judge's 

The  Kino  book,  must  be  considered  as  formmg  part  of  the  order,  as 

Tiie  shcriffof  it  is  never  drawn  up  without  such  an  undertaking.    It  ap- 

MiDDLMBz.  p^^j^^  ^^  ^^  £j^^^  ^f  ^^  order,  that  the  def^dant  acknow- 

ledgedthe  precise  amount  of  the  debt  due  firomhim  to  tke 
plaintiffs,  and  which  they  could  not  enforce  until  after  the 
expiration  of  the  month,  when  an  application  im^t  hate 
been  made  to  the  Court  to  have  the  texans  of  the  oider 
complied  with.  I  therefore  think  that  the  attachment  ougbt 
not  to  have  issued,  and  consequently  that  the  rule  for  8et« 
ting  it  aside  must  be  made  absolute. 

Mr.  Justice  Gaselee. — It  would  be  h^hly  xnisehievom 
if  a  practice  were  established  to  aUow  the  sheriff  to  be  dis- 
charged without  sufficient  reason,  as  it  would  tend  to  ii^nie 
defendants  most  materially,  on  the  ground  that  no  indul- 
gence would  in  fixture  be  extended  to  them*  Another  iii' 
convenience  woidd  arise,  if  an  order  for  staying  proceed- 
ings on  payment  of  debt  and  costs,  should  prevent  tlie 
plaintiff  from  taking  any  step  till  the  time  allowed  for  that 
purtx>se  had  exjHred,  as  it  would  be  productive  of  de- 
lay. Such  an  order  is  conditional  only ;  and  with  reqpeet 
to  the  signature  in  the  judge's  book,  it  does  not  appear 
to  me  to  form  any  part  of  the  order.  To  render  it  so,  the 
undertaking  should  constitute  part  of  the  order,  and  be  both 
entered  together.  Here,  it  appears  that  the  undertakmg 
was  entered  into  by  the  defendant's  attorney,  and  if  it  had 
not  been  complied  with,  he  would  have  been  guilty  of  con- 
tempt as  an  officer  of  the  Court.  But  it  does  not  ajqpetr 
that  an  attachment  has  ever  been  granted  for  non-com* 
pliance  with  such  an  undertaking,  although  the  book  might 
be  used  in  evidence  to  shew  what  had  been  done.  It  does 
not  appear  to  me  that  the  plaintiffs  have  obtained  any  new 
remedy,  or  that  the  sheriff  has  been  prejudiced,  or  reoeif^ 
ed  any  injury.  There  is  a  great  distinction  between  this 
case  and  those  where  the  party  omitted  to  proceed  against 


IN  THE  FIFTH  YEAR  OF  6B0.  IV. 

the  sheriff  withm  a  reasonable  tune,  as  here  it  appears 
the  plaintiffs  could  not  take  any  further  steps  till  the 
second  day  of  this  Term.  I  therefore  concur  with  my 
Lord  Chief  Justice  in  saying,  that  if  this  rule  were  made 
absolute,  it  wonld  tend  to  relieve  the  sheriff  from  his  re- 
sponsibility, further  than  any  case  has  hitherto  carried  it, 
and  consequently  that  this  rule  ought  to  be  discharged. 
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V, 

The  Sheriff  of 
Middlesex. 


Accordingly,  nothing  was  taken  by  the  rule ;  but  Lord 
Chief  Justice  Best  now  said,  that  as  the  affidavit  in  its 
support  wasixmade  on  tho  usual  terms,  it  might  be  made 
absolute  on  pajrment  of  costs. 

Rule  absolttte. 


Thursdwf, 

Calton  v.  Porter.  Nov.  ^stk. 

JMr.  Serjeant  Vaughan,  in  the  last  Term,  obtained  a  rule      where  the 

nisi  that  the  several  proceedings  on  the  judgment  signed  ^|^tor°insUted 

in  this  cause  might  be  stayed,  and  the  annuity  granted  by  "po''  retaining 

out  of  the  con* 

the  defendant  to  the  plaintiff  set  aside,  and  the  deeds  sideration  mo- 

whereby  it  was  secured,  delivered  up  to  the  defendant  to  of  money  they* 

be  cancelled,  and  the  judgment  vacated; — on  the  ground,  ^''^^^u'^*  *^' 

that  part  of  the  consideration  money  for  the  annuity  well  as  the 

had  been  retained,  within  the  meanmg  of  the  statute  f^l^X^^' 

53  Geo.  3,  c.  141,  s.  6(a).     He  founded  his  motion  on  SlSfJh*^ 

an  affidavit  of  the  defendant,  which  stated  that  in  Oe-  Court  set  it  awdt 

upon  payment 

iober,  1814,  he,  being  greatly  distressed  for  money,  ap-  of  principal 
plied  to  Messrs.  Howard  &  Gibbs,  who  then  carried  on  ailhough  the 
business  in  copartnership  as  money  scriveners,  to  raise  I^j'^^^^JIj 
and  procure  for  him  a  sum  of  money  by  way  of  annirity,  them  with  the 
which  they  accordingly  undertook  to  do.  money,  was  not 

privji  to  the 
retainer,  as  it  was  his  duty  either  to  have  paid  it  oTer  himself,  or  watched  the  conduct  of  his  agents 
during  the  negotiation. 


(a)  See  this  section,  6  B.  Moore,  4.92. 
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1824-  That  it  was  shortly  afterwards  agreed  between  ihe 

defendant  and  Gibbsj  that  the  former  should  grant  to 
some  client  of  Messrs.  Howard  &  Gibbs  a  redeemable 
annuity  of  105L  a-year  for  the  sum  of  6302. ,  to  be  paid  to 
the  defendant  for  the  purchasing  thereof,  being  at  the  rate 
of  16/.  I3s.  4fd.per  cent,  on  the  purchase  money:  that  od 
the  12th  November,  1814,  the  defendant  executed  an  inden- 
ture of  three  parts,  bearing  date  on  that  day,  and  expressed 
to  be  made  between  the  defendant  of  the  first  part,  the 
Rt.  Hon.  Edward  Lord  Atheway  of  the  second,  and  die 
plaintiff  of  the  third  part,  purporting  to  be  a  doed  of  grant 
and  covenant,  whereby,  in  consideration  of  630/.  therein 
mentioned  to  be  paid  to  the  defendant,  he  granted  to  tbe 
plaintiff  an  annuity  or  yearly  sum  of  105/.  for  the  life  of 
the  defendant,  payable  in  the  manner  and  at  the  times 
therein  mentioned,  ^and  that  Lord  Atheway  executed  the 
deed  as  a  collateral  security  or  guarantie  for  the  due  pay- 
ment of  the  annuity;  and  that  he  and  the  defendant  at  the 
same  time  executed  two  warrants  of  attorney,  the  one  f(Hr 
confessing  a  judgment  against  the  defendant  in  this  Coart, 
and  the  other  for  confessing  a  judgment  against  Lord 
Athewaym  the  Court  of  Common  Fleets  in  Ireland,  for  the 
further  securing  the  annuity ; — that  at  the  time  of  the  ne- 
gotiation for  the  sale  and  grant  of  the  annuity,  and  pre- 
vious to  the  execution  of  the  deed  and  warrants  of  attor- 
ney, the  defendant  was  indebted  to  Howard  &  Gibbs  in 
90/.,  which  had  been  theretofore  lent  and  advanced  by 
them  to  him; — that  on  the  said  ISth  November,  1814,  and 
previous  to  the  execution  of  the  indenture  and  warrants  of 
attorney,  Gibbs  demanded  payment  of  the  said  sumof  9(ML 
from  the  defendant,  and  told  him  that  he  must  pay  him  that 
sum  out  of  the  said  sum  of  630/.,  the  consideration  or  pur- 
chase money  of  the  said  annuity  of  105/.,  and  that  tbe  de- 
fendant must  also  pay  him  and  Howard  the  further  sum 
of  50/.  for  their  costs  and  charges  of  preparing  and  per- 
fecting the  securities  for  the  annuity ; — that  the  defend- 
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ant,  fearing  that  the  purchase  of  the  annuity  would  not  wj^^. 
otherwise  be  carried  into  effect  or  completed  at  that  time, 
and  being  then  greatly  distressed  for  money  i  he  had  no  alter- 
nadye  but  to  submit  to  the  charge  of  50/.  and  repay  and 
return  the  said  sum  of  90/.  out  of  the  consideration  or  pur- 
chase money  of  the  6S0/.; — that  CUbbs,  then,  as  agent  of 
the  plaintifi^  produced  the  sum  of  630/.  in  bank  of  Eng" 
land  notes,  and  handed  the  same  over  to  the  defend- 
ant, who  thereupon  executed  the  deed;  and  that  im- 
mediately upon  such  execution,  he  returned  to  Gibbs  the 
said  siun  of  90/.,  and  also  paid  Messrs.  Howard  & 
Gibbs  the  said  sum  of  50/.  for  the  costs  and  charges 
of  preparing  the  securities.  That  the  defendant  did  not 
at  any  time  during  the  treaty  for  the  grant  of  the  annuity, 
cm:  at  the  time  of  the  execution  of  the  deeds,  see  or  con* 
▼erse  with,  or  have  any  sort  of  communication  with  the 
plainti^,  but  that  the  treaty  was  entirely  negotiated,  and 
the  whole  transaction  of  the  grant  of  the  annuity  con- 
ducted and  carried  into  effect  by  Messrs.  Howard  &  Gibbs, 
or  one  of  them,'  as  the  agents  or  agent  of  the  plaintiff. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  as  the  defendant  had  not  stated  that  any  part  of  the 
consideration  money  had  been  returned  to  or  retained  by 
the  plaintiff,  or  with  his  sanction  or  authority,  it  did  not  fall 
within  the  sixth  section  of  the  statute;  and  more  particu- 
larly so,  as  the  defendant  himself  had  expressly  admitted 
that  he  had  never  seen  or  had  any  communication  with 
the  plaintiff  at  any  time  during  the  treaty  for  the  annuity, 
nor  was  he  present  at  the  time  the  consideration  money 
was  paid  or  the  deeds  executed.  Messrs.  Howard  &  Gibbs 
having  been  merely  entrusted  by  the  plaintiff  to  lay  out  a 
sum  of  money  for  him  by  way  of  annuity,  they  had  no 
right  whatever  to  retain  any  part  of  the  consideration 
money,  nor  could  the  plaintiff  be  amenable  for  any 
tortious  acts  committed  by  them  beyond  the  scope  of  their 
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18g4»^       authority.     In  Williamson  v.  Goold  (a)  the  grantee  mere* 
ly  swore  that  no  part  of  the  consideration  money  was  re* 
tained  or  kept  back  by  his  direction^  authority,  or  privitj; 
and  the  Court  held  that  he  should  have  gone  fiirther,  aad 
stated,  that  none  was  returned;  and  here  the  facts  as 
sworn  to  by  the  defendant  constitute  a  return  of  part'of 
the  consideration  money  to  GsA&#,  add  not  a  retainer.    Al- 
though, in  Coventry  v.  CSMmpneySy  and  Gorton  ▼•  Champ- 
neys  (6),  where  Howard  &  Gibbs  were  employed  by  the 
grantor  to  raise  money  by  way  of  annuity,  and  by  die 
grantees  to  pi^  the  consideration  money  over  to  tbe 
grantor ;  and  at  the  time  of  Ae  execution  of  the  deeds  tt 
secure  the  annuity,  Messrs.  Howard  ft  CUbis  received  back 
from  tbe  grantor  a  part  of  the  consideration  money  for  t 
debt  alleged  to  be  previously  due  from  him  to  them,  it 
was  hdd  to  be  an  illegal  retainer;  yet  diat  case  was  de- 
cided <Hi  its  own  particular  facts;  and  there  the  grantor 
dM  not  state  that  there  was  a  debt  previously  due  froai 
btm  to  Howard  &  Gibbs,  whilst  here  the  defendant  hu 
admitted  that  fiurt,  and  that  they  demanded  payment  p» 
viously  to  the  execution  of  the  securities.    At  all  events 
they  acted  as  his  agents ;  and  it  mst  be  iherefbre  asauiBed 
that  he  sanctioned  their  retaining  the  som  i»evioudy  due 
from  him.     In  Mootham  v.  How  (c),  the  attorney  for  Ife 
grantor,  at  the  dme  of  liie  payment  of  the  purchase  bmh 
ney,  took  and  kept  an  unreasonable  part  thereof  for  the 
expenses  of  preparing  and  executing  the  deeds;  and  die 
Court  held  it  to  be  no  ground  for  setting  aside  die  annuity. 
So  in  Mouys  v.  Leake  {d)  wheie  it  was  agreed  between 
the  grantor  and  grantee  that  the  former  should  pay  dv 
expehses  of  the  writings ;  and  he,  immediately  after  le^ 


(«)  8  B.  Moore,  109;  ^.  C.  i  (c)  7  Taunt.  696. 

^i°^-  234 .  (d )  8  Tenn  Rq).  41 1. 

(6)  8  B.  Moore,  302;    5.  C.  1 
Binff.  287. 
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cetYing  the  can8ideratio&  moneyi  paid  the  fair  charges  of  ^if^ 
the  writings  out  of  that  money,  it  was  held,  that  no  notice 
need  be  taken  of  it  in  the  memorial,  but  that  k  might  be 
there  stated  that  the  whole  consideration  money  was  paid 
to  the  grantor.  Here,  however,  there  was  no  retainer; 
and  to  which  point  the  rule  for  setting  aside  the  annu- 
ity was  confined,  as  the  whole  of  the  consideration  money 
was  paid  into  the  defendant's  hands,  and  he  returned  part 
of  it  to  Gibb^  for  a  sum  previously  due  to  him  and  his 
partner  ^oi0arrf|  as  well  as  to  satisfy  the  expenses  of  prepar* 
ing  and  executing  the  deeds  and  other  securities  by  which 
the  annuity  in  question  was  granted. 

Mr.  Seijeant  Faughan,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Best. — ^The  point  in  this  case  ap* 
pears  to  me  to  have  been  expressly  decided  in  the  late 
case  of  Coventry  v.  ChampneySi  and  by  which  we  must 
now  bd  governed;   where  this  Court  decided  that  the 
6th  section  of  the   statute  53  Geo.  S,  c.  141,  applied 
to  the  agent  of  the  grantee  as  well  as  the  grantee  lumself : 
and  it  was  consequendy  held,  that  where  persons  were 
emjrioyed  by  the  grantor  to  raise  immey  by  way  of  annui«- 
ty,  and  by  the  grantees  to  pay  the  consideration  mo- 
ney -over  to  the  grantor,  and  at  the  time  of  the  ex- 
ecution of  the  deeds  to  secure  the  annuity,  such  per- 
sons received  back  from  the  grantor,  or  retained  a  eonsi*- 
^erable  proporti(m  of  the  consideration  money  for  a  debt 
.  alleged  to  be  previously  due  to  them  from  the  grantor; 
it  was  an  illegal  retainer,    and  the  securities  were  or- 
dered to  be  set  aside  on  terms.      So  here,  it  appeicrs 
that  Messrs.  Howard  &  Gibbs  were  the  agents  of  the 
grantee  as  well  as  of  the  grantor,  before  the  deeds  for  se- 
curing the  annuity  to  the  former  were  executed.     That 
they  not  only  demanded  a  sum  of  90^  from  the  grantor, 
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1824.  which  they  stated  to  he  previously  due  to  them,  hut 
the  grantor  himself  swears^  that  he,  fearing  die  pur- 
chase of  the  annuity  would  not  otherwise  be  carried 
into  effect,  had  no  altematiTe  hut  to  repay  or  retom 
it,  and  suhmit  to  the  charge  of.  SOL  for  preparing  the 
deeds  out  of  the  consideration  or  purchase  money  ol 
the  annuity,  and  that  immediately  upon  the  execatm 
of  the  deeds,  he  returned  the  above  sum  of  901.  to 
Gibbs,  who  was  present,  and  acted  as  agent,  andak> 
paid  the  said  sum  of  50/.  to  Howard  and  Gibbs,  ont  of 
the  consideration  money,  for  the  costs  of  ptieparing  the  se- 
curities. Although  tbey  might  be  entitled  to  thektter 
sum,  there  is  no  pretence  for  saying  that  they  had  a  right 
to  demand  or  extort  firom  the  defendant  the  debt  premoBlj 
due  to  them,  and  the  plaintiff  must  be  considered  as  r^ 
sponsible  for  their  acts ;  for  if  he  placed  them  in  the  sita- 
ation  to  obtain  the  annuity  from  the  grantor,  by  advanc- 
ing a  sum  to  them  for  that  purpose,  they  must  be  coofl* 
dered  as  the  agents  of  both  parties;  and  if  the  decision  in 
Coventry  v.  Champneys  were  departed  from,  the  ob* 
ject  of  the  statute  would  be  altogether  defeated.  So  in 
Mence  v.  Hammond  {a)^  where,  upon  the  grant  of  ansa* 
nuity,  the  agent  of  the  grantees,  on  paying  the  00Il8ide^ 
ation  money,  retained  a  considerable  sum  for  the  expenses 
of  preparing  the  deeds,  and  a  further  sum  by  way  of  ad* 
vance,  to  answer  the  first  year's  payment  of  the  annui^, 
the  Court  set  aside  the  deeds  against  a  surety,  on  die 
ground  that  it  was  an  illegal  retainer,  but  they  imposed 
on  him  the  terms  of  returning  the  principal  with  intteest, 
on  taking  an  account  before  the  Prothonotary:  and,  on 
our  imposing  similar  terms  in  this  case,  the  rule  must  be 
made  absolute. 

Mr.  Justice  Park. — ^There  never  was  a  case  which  un- 

.        («)  6B. Moore 491. 


Mr.  Justice  Burrouoh. — ^If  we  were  not  to  adhere  to  our 
decision  in  Covenirjf  v.  Champneffs,  the  statute  would  be 
a  mere  dead  letter.  Where  a  party  employs  an  agent,  it  is  his 
duty  to  watch  his  proceedings,  and  see  how  he  is  conducting 
himself.  The  consideration  money  should  be  paid  over  by 
the  grantees  themselves,  and  not  by  mere  agents  or  brokers; 
and  if  the  former  will  entrust  such  persons  with  their  money 
they  must  be  answerable  for  their  acts.  At  all  events,  the 
Court  is  bound  to  look  at  the  proceedings  in  such  a  case 
with  a  jealous  eye,  for  the  statute  does  not  confine  itself 
to  the  retention  of  part  of  the  consideration  money  by  the 
grantee,  but  enacts,  that  if  it  shall  be  retained  on  pretence 
of  answering  future  payments,  or  any  other  pretence^  the 

(c)7B.  Moore,  382. 
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derwent  more  mature  consideration  than  that  of  Coventry 
▼.  Champneyst  and  in  which  it  was  decided,  that  the  sta- 
tute applied  to  the  agents  of  the  parties  as  well  as  the  par- 
ties themselves ;  and  if  the  Court  had  not  come  to  that  con- 
clusion, the  object  of  the  statute  would  be  altogether  de- 
feated. There,  one  of  the  grantees,  Coventry ^  resided  at 
Beifford,  and  the  other,  Gorton,  was  dead,  and  his  child- 
ren were  defrauded  through  the  misconduct  of  Howard 
and  Gibbs.  All  was  there  urged  that  possibly  could  be 
in  £Eivour  of  the  annuities,  but  the  Court  held  that  they 
had  a  right  to  exercise  an  equitable  jurisdiction  in  cases  of  . 
this  description,  and  in  the  furtherance  of  such  discretion 
ordered  the  annuities  to  be  set  aside,  on  payment  of  the 
principal  and  interest  due  from  the  grantor.  The  case  of 
Si.  John  v.  Champney$  (a)  is  distinguishable,  as  there  the 
plaintiff  brought  a  fair  case  before  the  Court,  and  was  by 
DO  means  privy  to  the  misconduct  of  Howard  and  Gibbe. 
Here,  however,  the  rule,  must  be  made  absolute  on  the 
terms  imposed  on  the  grantor  in  Coventry  v.  Champ' 
meys. 
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securitiei  may  be  set  aside  on  an  appUcatioD  to  the  Court 
for  that  purpose. 

Mr.  Justice  Gaselee. — I  fully  accede  to  tlie  deciakm 
of  the  Court  in  Coventry  v.  Champneys,  and  Garten  t. 
Champneys,  and  by  making  this  rule  absolute  on  the  tenn 
proposed^  no  hardship  will  be  imposed  on  the  grantee^  as 
he  will  be  placed  in  the  same  situation  as  if  he  had  not  en- 
ployed  Howard  and  Gibbs.  That  appears  to  me  Co  k 
most  equitable  and  just:  and  therefore,  oa  the  terns  of 
the  defendant's  paying  such  a  sum  fbr  principal  and  inCa>> 
est  as  die  Prothcmotary  shall  find  to  be  due  to  Ae  pUih 
tiff  upon  taking  an  account  between  them,  this  rule  mart 
be  made 

Abeehrte. 


FndaVf 
IVoo.  2dM. 

An  asdgnment 
of  the  property 
of  an  insolvent 
debtor,  under 
the  statute  1 
Gto.  4,  c  119, 
only  transfers 
the  property 
the  insolvent 
was  possessed 
of  at  the  time  of 
presenting  his 
petition  for  his 
discharge,  and 
does  not  pass 
any  after-ac- 
quired property 
to  his  assignee; 
as  such  pro- 
perty can  only 
be  obtainecf  un- 
der the  warrant 
of  attorney  and 
Judgment  autho- 
rised by  the  25th 
section,  on 
which  the  Court 
may  permit  ex- 
ecution to  be 
sued  out 


Hepp£r  p.  Marshall  and  Another* 

JL  HIS  was  an  action  of  trespass.  The  first  count  of  Ik 
declaration  stated  that  the  defendants  broke  and  enteied 
tjbe  pbinllff's  hmne,  and  seised  his  fooda^  and  took  iIkm 
away,  and  converted  them  to  iheir  own  tnae.  The  aecool 
4outit  was  for  expelHng  the  plaintiff  from  his  faoose,  ud 
the  third  for  taking  away  his  goods.    Flea. — Not  €h|8^ 

:  At  idle  trial,  before  Mr.  Baron  Hnlleei^  at  tiie  iaog  At- 
Mzes  at  Newcasti^  it  appeared  that  tise  piaintif  hal 
been  ain  insolvent  debtor,  and  that  the  defiendant  Mmnkatt 
WBM  his  aasignee,  and  the  odier  defendant  an  auctioneefi 
acting  under  the  authority  of  Marshall.  That  an  assign- 
^ment  of  the  plaintiff's  property  was  executed  to  the  pio- 
Wfiianal  aasignee  on  the  5th  June,  1822,  That, xm  the  15^ 
.the  plaintiff  presented  his  petition  to  the  Insolvent  Ddbton 
Court,  and  assigned  all  his  property  and  effects  to  the  de- 
fendant Marshall,  and  on  the  .30th  August  was  dischai^ 
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uideTtbesUti]leiG€x>.4,c.ll9.  That,  in  November,  I89!i,       J!^ 

he  procured  money  through  the  assistance  of  his  friends,       fi«PMft« 

wkh  which  he  purchased  furniture^  wine,  spirits,  and  other     MAasHAU- 

articles,  and  set  himself  up  in  business  as  an  innkeieper* 

Hiat,  on  the  10th  May,  IS23,  he  was  brought  Up  before  the 

Comnussioners  of  the  Insolvent  Debtors  Court,  for  a  re^ 

hearing,  at  the  instance  of  MarehaU;  when,  it  being  discor 

viered,  that  he  had  been  guilty  of  fraud  by  withhold- 

ing  his  books,  the  Court  ordered  him  to  be  brought  up 

again  on  the  9th  June,  when  die  previous  order  for  his 

diacharge  was  revoked,  and  he  was  adjudged  to  be  comr 

HHtted  to  the  custody  of  the  Warden  of  the  Fleet  Prison, 

Ibr  twelve  calendar  months ;  and  which  aentence  was  car^ 

tied  into  effect  accordingly.-^It  also  appeared  that  the 

goods,  for  the  taking  of  which  Ais  action  was  brought, 

were  acquired  subsequently  4o  the  assignment  and  dis<> 

diarge  of  the  plaintiff  in  Auguei,  188S ;  and  that  the  de» 

fondant  MarehaU  acting  under  that  assignment,  and  mi^* 

emit  having  made  any  forther  applicaition  to  the  Insolvenl 

Debtors  Court,  on  the  18th  December,  1823,  authorised 

the  other  defendant  to  seize  all  the  goods  the  plaintiff 

then  had,  and  sell  dicsn  by  auction,  which  was  aceordmgly 

dione,  when  the  pseaent  action  was  coaanenoed. 

For  the  defendants,  it  was  conteqded,  that  aH  the  pro* 
party  and  effects  of  Which  At  plaintiff  was  possessed,  not 
mily  at  the  time  of  the  date  of  the  assignment  to  the 
pvovisioffial  assignee  on  presenting  his  petitiw*  but  also  att 
be  acquired  subsequently,  and  ontil  his  final  discharge 
tfom  prison,  passed  to  the- defendant  ^«fM£ircf,  as  htsper* 
manent  assignee. 

Far  <lie  plaintiff,  it  was  cpntended,  that  only  such  pro- 
peri7  p^^^ed  as  he  had  in  his  possession  at  the  dart6  of 
lus  petition  and  provisional  assigmnent.  But  the  defend- 
ants insisted  that  the  assignment  had  relation  to  the  time 
of  the  final  discharge,  on  the  grounds  '^Uiat  the  statuto 
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i^^  gives  particular  durections  as  to  the  property  of  insolventa 
acquired  subsequently  to  their  discharge,  from  which  it 
must  be  inferred  that  all  previous  property  was  already 
provided  for,  it  being  vested  by  the  assignment  in  the  as- 
signee ;  and  by  analogy  to  the  bankrupt  laws,  the  final  dis- 
charge of  an  insolvent  may  be  assimilated  to  the  certificate 
of  abanldrupti  and  until  such  discharge  or  certificate,  anj 
after-acquired  propeirty  cannot  belong  either  to  the  inaot 
vent  or  bankrupt. 

The  Jury  fouind  a  verdict  for  the  plaintiflT,  damagest 
i25L  the  value  of  the  goods  taken ;  the  learned  Baron  w- 
sendng  leave  to  the  defendants  to  move  to  set  it  aside,  and 
diat  a  nonsuit  might  be  entered,  in  case  the  Court  should 
be  of  opinion  that  the  property  acquired  by  the  plaintiff 
fnibsequently.  to  his  first  discharge  and  assignment  to  die 
defendant,  vested  in  the  latter,'as  such  assignee;  thepUn- 
tiff  not  having  obtained  his  final  dischltrge,  the  term  of  hit 
imprisonment  under  the  order  of  the  Insolvent  Debton 
Court  not  having  expired  at  the  time  the  goods  in  questioa 
were  taken. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Teiiii« 
accordingly  obtained  a  rule  nisi,  and  submitted,  that  al- 
though the  goods  in  question  were  purchased  by  the  plain- 
tiff, after  the  order  for  his  first  discharge  was  dgnedbj 
*  the  commissioners,  still,  that  as  he  had  obtamed  such  £§- 
charge  surreptitiously  and  fraudulentiy,  and  been  oobk 
mitted  to  prison  by  order  of  tiie  Court  on  a  rehearing,  be 
could  not  be  entitied  to  the  benefit  of  the  act  untillus  final 
discharge  from  such  imprisonment.  The  4th  section  of 
the  statute  provides,  that  if  a  prisoner  shall  not  obtain  his 
discharge  by  virtue  of  the  act,  the  conveyance  and  assign- 
ment tothe  pi?ovisional  assignee  shall  be  null  and  void ;  and 
the  25th  section  is  decisive  to  shew,  that  all  the  pliuntiff'a 
after-acquired  property  passed  to  his  asbignee,  and  tiiat 
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8  entitled  to  no  part  of  it,  until  he  bad  obtained  bis 
liscbarge. 

>  Serjeant  Wilde,  now  sbewed  cause.  As  tbe  plain- 
quired  tbe  property  in  question  tbrougb  tbe  assist- 
of  bis  friendsi  and  after  bis  discbarge  in  August 
it  could  not  pass  to  tbe  defendant  as  bis  assignee- 
effect  of  tbe  assignment  required  by  tbe  statute  is 
0  transfer  tbe  tben  existing  property  of  tbe  insol- 
and  tbis  is  evident  as  well  from  tbe  terms  of  tbe 
ment  itself,  as  from  tbe  4tb,  6tb,  and  7tb  (a)  sec- 
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(ydw  4th  section  it  is  enact- 
bat  when,  and  as  soon  as  the 
for  the  relief  of  Insolvent 
s  shall  be  folly  constituted 
ibfishedfit  shall  be  lawful  for 
son  in  that  part  of  the  unit- 
^om  called  Englandf  who 
:  in  actual  custody  upon  any 
wfaat8oever,for  or  by  reason 
debt,  damage,  costs,  sum 
If  of  money,  or  for  or  by 
of  any  contempt  of  any 
whatsoever,  for  nonpay- 
f  any  sum  or  sums  of  mo- 
r  of  costs  taxed  or  untax- 
ler  ordered  to  be  paid,  or  to 
ment  of  which  such  persons 
be  liable  in  purging  such 
ipt,  or  in  any  manner  in  con^ 
ce  of  or  by  reason  of  such 
ipt,  at  any  time  within  the 
)f  fourteen  days  next  after 
ourt  shall  have  been  so  Ail- 
itituted  and  established,  or 
the  space  of  fourteen  days 
fier  the  commencement  of 
ctual  custody,  or  witlun 
irther  time  as  the  sud  Court 
ink  reasonable,  to  apply  by 
a  in  a  summary  way  to  the 


Court  to  be  established  by  vir- 
tue of  the  act,  for  his  or  her  dis- 
charge from  audi  confinement,  ac- 
cording to  the  provinons  of  the 
act|  and  in  sndi  petition  shall  be 
stated  the  place  indierein  such  pri- 
soner shall  be  then  confined,  the 
time  when  such  prisoner  was  first 
charged  in  custody,  together  with 
the  name  or  names  of  the  person 
or  persons  at  whose  suit  or  prose- 
cution he  or  she  shall,  at  the  time 
of  preienting  suck  petition,  be  de- 
tained in  custody,  and  the  amount 
of  the  debts  and  sums  of  money, 
and  also  of  such  costs  as  aforesaid, 
so  far  as  the  amount  of  such  costs  is 
ascertained,  for  which  such  prison- 
er shall  be  so  detained,  and  shall 
pray  to  be  discharged  from  custody, 
and  to  have  future  Uberty  of  his  or 
her  person  against  the  demands  for 
which  such  prisoner  sludl  be  then 
in  custody,  and  agunst  the  demands 
of  all  other  persons  who  shall  be 
or  chum  to  be  creditors  of  such 
prisoner  at  the  time  of  presenting 
such  petition;  wUch  petition  shall 
be  subscribed  by  the  said  prisoner, 
and  shall  forthwith  be  filed  in  the 
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tions  of  the  statute,  which  cannot  be  taken  to  extend 
to  after-acquired  effects ;  and  the  35th  only  gives  the  Court 


said  Court;  and  such  prisoner 
shall,  at  the  time  of  subseribing 
audi  petition,  duly  execute  a  con- 
veyance and  assignment,  in  such 
manner  and  form  as  the  said 
Court  shall  direct,  of  all  the  es- 
tate, right,  title,,  interest,  and  trust 
of  such  prisoner  to  all  the  real 
and  personal  estate  and  efifects  of 
every  such  prisoner,  except  to  the 
wearing  apparel,  bedding,  and 
other  such  necessaries  of  raefa 
prTsoner  and  his  or  her  family,  wft 
exceeding  in  the  wfat»le  t&e  ndme  of 
20/.,  so  as  to  vest  all  such  real  and 
personal  estate  and  effisets  in  the 
provisional  assignee  of  the  sud 
Court,  subject  to  a  proviso,  that  fa 
case  such  prisoner  shall  not  obtafai 
his  discharge  by  virtue  of  the  act, 
such  conveyance  and  assignment 
shall,  from  and  after  the  ^Bsmis- 
sion  of  the  petition  of  such  pri- 
soner praying  for  his  discharge,  be 
nuU  and  void,  to  all  intents  and 
purposes.*^ 

*  Sect.  6.  By  which  it  is  enacted, 
^That  such  prisoner  shall,  wiAin 
the  space  of  fourteen  days  next 
after  such  petition  shall  have  been 
filed,  or  within  such  furdier  time 
as  the  Court  shall  think  reasona- 
ble, deliver  into  the  said  Court  a 
schedule,  containing  a  full  and 
true  description  of  all  and  every 
person  and  persons  to  whom  such 
prisoner  shall  be  then  indebted, 
or  who  to  his  or  her  knowledge 
or  belief  shall  clum  to  be  his  or 
her  creditors,  together  with  the 
nature  and  amount  of  such  debts 


and   claims   respectivdy,  distio- 
guishing  such  as  shall  be  admit- 
ted from  such  as  shall  be  disputed 
by  such  prisoner,  and  also  a  foil, 
true,  and  perfect  account  of  iH 
the  estate  and  effecti,  real  ui 
personal,  in  possession,  revmfli^ 
remsdnder.  Or    expectancy;  and 
also  of  all  places  of  benefit  or  ad- 
vantage, whether  the  emohuneDli 
of  the  same    arise    from  fixed 
8afaKries,or  from  fees;  andalaoof 
an  pensions  or  rilowwieeisftiie 
told  prisonef  In  possesraon  «r  re- 
reeAtftL,  or  held  by  aoyoilarper- 
son  or  pertonff  fur  or  en  behilf  «f 
the  said  prisoner,  or  of  udflat 
which  the  said  prisoner  doifei  tf 
may  deifre  nay  manner  of  beMlt 
or  advantage;  and  also  all  i^Ui 
and    powers    of    every    latm 
and  kind  whatsoever,  whidk  nA 
prisoner,  or  any  other  posoa  tf 
persons  in  trust  for  sodi  prim- 
er, or  for  Ins  or  her  nse^  beMA; 
or  advantage,  in  any  manneriM- 
soever,  shall  be  adsed  or  fH- 
sessed  of,  or  mterested  in  or  orfl^ 
ded  untOy  or  which  sneh  prisoKT, 
or  any  person  or  persons  h  tnot 
for  him  or  her,  or  for  haor  her 
benefit,  shall  have  any  pewer  is 
disposeof,  charjge,  orexercise,lBr 
the  benefit  or  advantage  of  sock 
prisoner,  at  the  time  of  piiseiiCiBg' 
such  petition,    together  wili  t 
full,  true,  and  perfect  acconat  of 
all  debts  at  such  time  owiog  t» 
such  prisoner,  or  to  anypenoo  or 
persons  in  trust  for  him  orher,or 
for  his  or  her  benefit  or  advantig^ 
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a  right  to  interfere  under  certain  mles  and  modifications. 
By  the  4th  section,  the  conveyance  and  assignment  of  such 
effects  must  be  executed  at  the  time  of  the  prisoner's  sub* 
scribing  the  petition  for  his  discharge ;  and  by  the  6th,  he 
must  cause  a  schedule  to  be  delivered,  containing  an  ac- 
count of  all  his  estate  and  effects  at  the  time  of  presenting 
his  petition ;  and  the  7th  assigns  all  the  estate  and  efiects 
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rither  solely  or  jointly  with  any 
odier  person  or  persons;  and  the 
names  and  places  of  abode  of  the 
sereral  persoDS  from  whom  sueh 
debts  iiiill  be  doe  or  owing;  and 
ef  the  witnesses  who  can  prove 
sueh  debts,  so  far  as  sach  prison- 
er can  set  forth  ^e  same;  and 
mwh  schednle  riiall  also  fully 
and  truly  describe  the  wearing 
apparel  and  beddfing  of  such  pri- 
soner and  his  or  her  fanuly,  and  Ifae 
wofking  tools  and  implements, 
ind  other  such  necessaries  not  ex- 
iMding  in  the  whole  the  sum  of 
90/.,  which  may  be  excepted  by 
anch  prisoner  firom  the  operation 
df  the  act,  together  with  the  values 
of  sudi  excepted  articles  respec- 
tively; and  the  said  schedule  shall 
be  subscribed  by  such  prisoner, 
mad  forthwith  be  filed  in  the  said 
Court." 

Sect  7*  By  wMch  it  is  enacted, 
^  That  when  the  said  Court  shall 
adjudge  any  prisoner  to  be  enti- 
tled to  his  discharge,  such  Court 
diall  appoint  a  proper  person  or 
persons  to  be  assignee  or  assig- 
nees of  the  estate  and  effects  of 
such  prisoner,  for  the  purposes  of 
llie  act;  and  when  such  assignee 
.or  assignees  shall  have  signified  to 
the  sttd  Court  thdr  acceptance  of 
the  said  appomtment,  every  such 


prisoner's  estate,  effects,  rights 
and  powers,  vested  in  such  pro- 
visional assignee  as  aforesaid, 
shall  immediately  be  asrigned  by 
such  provisional  assignee  to  such 
assignee  or  assignees,  in  trust  for 
the  benefit  of  sudi  assignee  or  as^ 
signees  and  tlie  rest  of  the  cre^Bt- 
ors  of  every  such  prisoner,  in  re^ 
spect  or  in  proportion  to  thdr  re- 
spective debts,  according  to  tiie 
provisiotts  of  the  act,  &c.  &c.  And 
such  assignee  or  assignees  is  and 
are  hereby  f^y  empowered  to  sue 
finom  time  to  time,  as  there  may  be 
occasion,  in  Ins,  her,  or  their  own 
name  or  names,  fbr  the  recovery, 
obtaining  and  enforcing  any  es- 
tate, effects,  or  rights  of  any  sudi 
prisoner;  and  also  to  execute  any 
trust  or  power  vested  m  or  cre- 
ated for  the  use  or  benefit  of  any 
such  prisoner,  but  in  trust  for  the 
benefit  of  such  assignee  or  assig* 
nees,  and  the  rest  of  the  creditors 
of  every  such  prisoner,  according 
to  the  provisions  of  the  act,  and 
to  give  such  discharge  and  cBs- 
diarges  to  any  person  or  persons 
who  shall  respectively  be  indebted 
to  such  prisoner  as  may  be  requi- 
site; and  every  such  assignment 
as  aforesaid,  vdietiier  to  a  provi- 
sional or  other  assignee  or  assig- 
neiies,  shall  be' entered  on  the  pro- 
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in  the  hands  of  the  provisionMj  to  the  permanent  assignees 
to  be  appointed  by  the  Court,  in  trust,  for  the  benefit  of  the 
creditors.  So,  by  the  assignment,  all  the  property  that  is 
intended  to  pass,  must  be  inserted  in  the  schedule,  at  the 
time  of  presenting  the  petition.  But  the  ^th  (a)  sectioo 
removes  every  doubt  on  the  question,  and  is  decisive  to 
shew,  that  nothing  passes  by  the  assignment  but  such  pro- 


ceedings of  the  said  Court,  and 
an  office  copy  of  every  such  as- 
signment shall  be  sufficient  evi- 
dence thereof  in  all  Courts,  and  to 
all  intents  and  purposes,  and  every 
such  assignee  or  assignees  shall, 
with  all  convenient  speed,  after  his, 
her  or  their  accepting  such  asagn- 
ment  as  aforesud,  use  his,  her, 
or  thdr  best  endeavours  to  re- 
cdve  and  get  in  the  estate  and 
effects,  of  every  such  prisoner,  and 
shall,  with  all  convenient  speed, 
make  sale  of  all  the  estate  and  ef- 
fects of  such  prisoner,  vested  in 
such  assignee  or  asdgnees:  and  if 
such  prisoner  shall  be  interested 
in  or  entitled  to  any  real  estate, 
dther  in  possession,  reversion,  or 
expectancy,  the  same,  within  the 
space  of  two  months  after  such 
assignment  and  conveyance,  or 
within  such  other  time  as  the  said 
Court  shall  direct,  shall  be  sold 
by  public  auction,  in  such  manner 
and  at  such  place  or  places  as  the 
major  part  of  the  creditors  of  such 
prisoner,  entitled  to  the  benefit 
thereof,  shall  in  the  mode  pointed 
out  by  the  act  approve." 
(a)  Sect.  25.  By  which  it  is  enact- 
ed,  "  That  when  any  order  for  the 
discharge  of  any  prisoner  shall  be 
made,  the  said  Court  may  also 
order  that  a  judgment  shall  be  en- 


tered up  against  such  prisonsr,  is 
some  one  of  the  superior  Cooti 
of  Wuiminiter,  in  the  aameof 
the  assignee  or  assagnees  of  sacb 
prisoner,  or  of  such  profiaQBd 
assignee  as  aforesaid,  ifnoodier 
assignee  shall  then  have  been  i|^ 
pointed,  and  shall  have  aceeplsd 
such  office,  for  the  amount  off  tk 
debts  of  such  prisoner,  wUek 
shall,  at  the  time  of  sudi  order, 
remain  due  and  ui^iaid  to  dbeoid 
creditors,  and  from  wluch  mA 
prisoner  shall  be  discfaaiged  bf 
such  order} — and  the  said prisonff 
shall  execute  a  warrant  of  atSQ^ 
ney  to  authorise  the  entering  sp 
suchjudgment,  and  such  judgnuii 
shall  have  the  force  of  a  recqfBi- 
zance,  and  such  order  of  the  Govt 
to  be  esjfcablislied  by  virtue  of  tte 
act,  shall  be  a  sufficient  antlioritf 
to  the  proper  officer,  for  eaterisg 
up  such  judgment ;  and  vhea  it 
shall  appear  to  the  salirfartioaof 
the  sud  Court,  that  such  prisoaer 
is  of  ability  to  pay  such  debt^  or 
any  part  thereof  or  that  he  ii 
d^,  leaving  assets  fSor  that  pir- 
pose,  the  Court  may  penmt  exe- 
cution to  be  taken  out  upon  sai^ 
judgment,  or  put  In  force  any 
other  power  given  by  the  set 
against  the  property  acqmred  bf 
such  prisoner  after  his  ^dni^e, 
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)>erty  as  the  prisoner  possessed  at  the  time  of  executing 
it,  as  it  gives  the  Insolvent  Debtor's  Court  a  power,  when 
an  order  for  the  discharge  of  a  prisoner  is  made,  to  order 
that  a  judgment  be  entered  up  against  the  prisoner  in  one 
of  the  superior  Courts  of  Westminster,  in  the  name  of  the 
assignee  or  assignees,  for  the  amount  of  the  debts  of  such 
prisoner,  which  shall,  at  the  time  of  such  order,  remain  due 
and  unpaid  to  his  creditors,  and  from  which  the  prisoner 
shall  be  discharged  by  such  order ;  and  that  the  prisoner 
shall  execute  a  warrant  of  attorney  to  authorise  the  enter- 
ing up  such  judgment,  which  is  to  have  the  force  of  a  re- 
cognisance; and  when  it  shall  appear  to  the  satisfaction  of 
the  Court  that  such  prisoner  is  of  ability  to  pay  such  debts, 
or  any  part  thereof,  the  Court  may  permit  execution  to  be 
taken  out  upon  such  judgment,  against  the  property  acquir- 
ed by  such  prisoner  after  his  discharge,  for  such  sum,  as  un- 
der all  the  circumstances  of  such  prisoner,  the  Court  shall 
order ; — such  sum  to  be  distributed  rateably  amongst  the  cre- 
ditor s."    It  is  therefore  quite  clear,  that  the  assignee  can- 
not possess  himself  of  any  after-acquired  property,  without 
the  authority  or  sanction  of  the  Insolvent  Debtor's  Court ; 
and  as  the  defendant  Marshall  has  not  pursued  the  course 
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lor  such  sum  of  moDey,  as  under 
all  the  circumstances  of  such  pri- 
soner the  Court  shall  order ;  such 
sum  to  be  distributed  rateably 
amongst  the  creditors;  and  such 
further  proceedings  shall  and  may 
be  had,  according  to  the  discretion 
of  the  said  Court,  from  time  to 
time,  until  the  whole  of  the  debts 
due  to  the  several  persons  against 
whom  such  dbcharge  shall  have 
been  obtained  shall  be  fully  pud 
and  satisfied,  together  with  such 
eosts  as  such  Court  shall  think  fit 
to  sward ;  and  no  scire  facias  shall 


be  necessary  to  revive  such  judg- 
ment, on  account  of  any  lapse  of 
time,  but  execution  shall  at  all 
times  issue  thereon,  by  virtue  of 
the  order  of  the  Court : — Provided 
always,  that  in  case  any  such  ap- 
plication against  such  prisoner 
shall  appear  to  the  Court  to  be 
ill  founded  and  vexatious,  it  jshall 
be  lawful  for  the  Court  not  only 
to  refuse  to  make  any  order  on 
such  application,  but  also  to  dis- 
miss the  same  with  such  costs  as 
to  the  Court  shall  appear  reason- 
able. 
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J^^.  pointed  out  by  that  section,  the  verdict  for  the  plaintiff 
Hbpfek  must  stand. 
Mahshall.  The  cases  of  assignments  under  commissions  of  bank- 
ruptcy,  by  virtue  of  the  statutes  13  Eliz.  c.  7,  s.  11,  and 
1  Jite.  1,  c  I5f  s.  13,  are  inapplicable  to  the  present  ques- 
tion^ as  there  all  the  bankrupt's  after-acquired  real  and  pe^ 
sonal  property  is  subject  to  the  authority  of  the  commisrioD- 
ersy  and  passes  to  the  assignees  under  the  deed  of  assign- 
menti  according  to  the  case  of  Kkchen  v.  BmrUek  (a).  Here, 
however,  by  the  S5th  section  of  the  statute  1  Geom  4,the  Coutt 
is  to  judge  whether  the  person  discharged  is  of  ability  to  pi^ 
his  debts,  and  his  assignee  cannot  strip  him  of  all  hi8sAe^ 
acquired  property  without  the  sanction  of  theCourt. — Sud 
property  can  only  be  subject  to  the  execution  to  be  takeaoiit 
on  the  judgment;  and  the  30th  section  provides,  thatifapo- 
soner,  i^r  his  discharge,  becomes  entitled  to  stock  in  the 
public  funds,  it  shall  be  lawful  for  the  Court,  on  the  appHct- 
tion  of  the  assignee,  to  order  the  person  holding  such  stock, 
to  retain  it  till  the  Court  shall  make  further  order.  If,  diere- 
fore,  all  the  after-acquired  property  of  the  insolvent  past- 
ed by  the  assignment,  that  section  would  be  altogetkr 
unnecessary,  as  such  property  would  be  equally  applictUe 
to  money  in  the  funds.  Looking,  therefore,  at  the  whole  of 
the  statute,  as  well  as  the  schedule  and  assignment,  its 
evident  that  the  lattet  only  relates  to  the  then  existm^f 
property  of  the  insolvent,  and  cannot  apply  to  effects  which 
may  be  acquired  by  him  aft;er  subscribing  and  proseariiy 
a  petitk)n  for  his  discharge* 

Mr.  Serjeant  Vaughan,  in  support  of  his  riJe.^The 
object  of  the  Legislature  in  passing  the  statute  1  ireo.  4, 
was  to  afibrd  a  protection  to  the  person  of  the  ilvscrftent, 
and  to  discharge  him  from  imprisonment,  on  his  makii^  a 
full  and  true  disdosure  of  his  property  and  effects^  and 

(a)  7  £sBt,  53. 
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surrendering  them  to  the  assignee,  for  tiaie  benefit  of  his 
cvediUMTs.  The  assignment  at  the  time  of  subscribing  and 
filmg  the  petition,  as  reqiuireMi  by  the  4tfa  section,  applies 
only  to  the  provisional  assigpuee;  and  there  is  a  manifest 
distinction  between  that  and  the  sabsequent  assignment 
to  the  general  or  permanent  assignees,  and  which  imgfat 
be  post|>oned  or  fmt  off  unliil  the  tine  of  the  final  dis- 
charge. The  7di  aeeiticn,  by  wUch  such  assignees  ave 
appointed,  and  in  whom  the  prisoner's  estate  and  effects 
vest,  must  be  taken 'to  extend  to  all  the  property  whieh  he 
may  possess  before  his  final  discharge  under  the  act,  and 
winch  fluirt,  consequently,  pass  ^o  his  assignees.  The 
statute  evidently  contemplates  a  surrender  of  all  the  pri- 
soner's property  up  to  the  time  of  liis  final  discharge,  and 
(be  iiSth  section  relates  to  bbaAer-^acquitted  property;  and 
k  would  wholly  defeat  the  intention  of  the  Legislature,  if  the 
permanent  assignee  should  not  be  denned  to  be  entitled  to 
eiverjr  diing  that  bdonged  to  the  iftsolvent  up  i;o  the  iperiod 
ef'liis  fiaaldischacge.  Here,  die  first  discharge  hairing  been 
obtained  by  fraud,  amounted  to  nothing,  and  oould  not  ap- 
plj^fto  the  subsequent  liberation  of  the  plaintiff  from  prison ; 
and  until  that  period  had  arrived,  be  icannot  be  said  to  be 
entitled  to  the  benefit  of  the  act.  Any  property  that  he 
might  acquire  previously  to  that  time,  ought  to  be  distribut- 
ed wteably  among  his  (^editors':  and  by  the  17^  section  it 
was  provided,  that,  when  it  shaH  appear  to  the  Ckmrt,  (as 
in  this  case),  that  the  prisoner  shall  have  destroyed,  or 
purposely  withheld  the  production  of  any  books  relating  to 
such  ef  his  afikirs  as  weresuligeot  to  investigation,  the  Odurt 
were  empowered  to  extend  the  term  of  his  imprisonmenft  to 
three  years.  There  must  be,  in  point  of  fact,  two  assign- 
ments, and  the  second  could  only  be  obtained  on  the  plain- 
tiff^s  procuring  his  final  discharge,  and  which  would  over^ 
reach  the  first.  On  the  whole,  therefore,  the  otqect  of 
the  statute  was  to  protect  the  ^person  and  not  die  pro- 
perty a^tbe  insolpfent,  and  there  are  thfvee  j»eriods  at  whidi 
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iBZi*  it  ^As  to  attach,  viz.  First,  on  the  provisional  assignment, 
Hepper  Secondly ,  to  that  made  before  the  plaintiff's  final  dischargei 
and  Lastly,  to  his  after-acquired  property :  and  as  such  dis- 
charge had  not  taken  place  at  the  time  of  the  taking  the  goods 
in  question,  the  defendant  Marshall,  as  his  assignee,  was 
justified  in  seizing  them,  and  the  plaintiff  has  no  legal 
ground  of  action  against  him  or  the  other  defendant,  who  act^ 
ed  under  his  order  and  direction  in  proceeding  to  the  sale* 

Lord  Chief  Justice  Best.  — There  was  no  doubt  in  our 
minds,  when  this  rule  was  granted,  as  to  its  ultimate  6tef 
but  as  the  statute  for  the  reUef  of  insolvent  debtors  is  ex- 
tremely important,  it  was  fit  that  a  general  question  arismg 
under  it,  and  which  is  of  rather  an  extensive  nature, 
should  receive  full  consideration  before  we  pronounced 
a  final  decision.  By  the  common  law,  a  creditor  can 
only  obtain  possession  of  the  property  of  his  debtor  by  a 
regular  judgment  and  writ  of  execution,  except  in  ease^of 
bankruptcy  or  insolvency ;  and  here  it  is  incumbent  on  the 
defendants  to  shew,  that  the  assignees  of  an  insolvent 
debtor  have  his  property  vested  in  them  by  the  operation 
of  the  statute;  if  not,  there  is  no  legal  defence  to  this  ac- 
tion ;  and  they  cannot  justify  the  taking  of  the  goods  b 
question.  I  have  looked  through  all  the  clauses  of  the 
act,  and  can  find  none  which  vests  property  of  an  insol- 
vent acquired  subsequently  to  the  execution  of  the  assign- 
ment, in  his  assignees.  Another  mode  has  been  prescribed 
by  which  such  property  may  be  got  at. 

An  insolvent  stands  in  the  same  situation  as  an  uncerti- 
ficated bankrupt,  except  as  to  his  person,  as  the  property 
acquired  by  him  subsequently  to  the  execution  of  the  as- 
signment and  discharge^  may  be  taken  by  virtue  of  a  judg- 
ment and  execution.  But  such  property  cannot  vest  m 
an  assignee,  without  an  application  to  the  Insolvent  Debt- 
ors' Court.  The  4th  section  only  relates  to  the  property  the 
insiQlvent  may  possess  at  the  time  of  eubscribing  his  peii- 
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tion;  and  the  prisoner  must,  at  that  time,  execute  a  con-         ia24. 
▼eyance  and  assignment  of  all  his  real  and  personal  estate       Hsbfer 
and  effects,  so  as  to  vest  them  in  the  provisional  assignee,     ^sj^'hall. 
It  is  quite  clear  that  such  assignment  only  conveys  or  trans- 
fers the  property  the  insolvent  was  possessed  of  at  the  time 
of  the  petition.     There  is  a  wide  and  proper  distinction  to 
be  drawn  between  this  case  and  that  of  a  bankrupt;  for,  by 
the  express  terms  of  the  statutes  13  Elizabeth  and  James 
1,  the  after-acquired  property  ofa  bankrupt  becomes  vested 
in  his  assignees ;  but  the  act  in  question  contains  no  such 
provision.     By  the  6th  section,  the  prisoner  is  required 
to  deliver  in  a  schedule,  containing  a  full  and  true  account 
of  all  the  estate  and  effects  he  shall  be  seised,  possessed 
of,  or  entitled  to,  at  the  time  of  presenting  his  petition;  and  . 
there  is  no  ground  for  drawing  a  distinction  between  the 
provisional  or  permanent  and  general  assignees ;  for  by  the 
7th  section  the  Court  may  appoint  proper  persons  as  as- 
signees of  the  prisoner's  estate  and  effects;    and  when 
such  assignees   shall    have   accepted   the    appointment, 
the  prisoner's  estate,  effects,  rights  and  powers  vested  in 
the  provisional  assignee^  are  to  be  immediately  assigned  by 
him  to  such  assignee  or  assignees,  and  the  rest  to  the  prison- 
er's creditors,  in  respect  of,  or  in  proportion  to  their  re- 
spective debts.     That  clause,  therefore,  restricts  the  lat- 
ter assignees  from  taking  any  more  of  the  msolvent's  pro- 
perty than  was  vested  in  the  provisional  assignee.     These 
clauses  of  the  statute,  therefore,  do  not  affect  the  after- 
acquired  property.     Although  it  has  been  said,  that  the 
16th  and  17th  sections  are  applicable  to  this  case,  as  the 
plaintiff's  conduct  was  fraudulent,  yet,  on  reference  to  them, 
they  do  not  in  any  way  affect  after-acquired  property,  but 
merely  give  the  commissioners  the  power  of  detaining  the 
person  of  the  insolvent.     It  is  unnecessary  to  go  through  all 
the  provisions  of  the  statute,  or  to  draw  an  analogy  between 
them  and  cases  relative  to  bankrupts.     The  great  and 
leading  distinction  between  a  bankrupt  and  an  insolvent 
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18M»        dclitor>  b  as  to  the  £fferenee  and  node  «f 
RcpRft       each  is  to  receire.    The  asstgnees  of  a  iHsdcnft  are  in- 
M AiuALL.     ▼^^  ^^  •  power  aver  his  fiiture  eflfectB,  vidmftremt- 
ing  to  die  commissionen ;  and  alt  his  aTlii  M.i|uiiid  fest' 
sonal  property  passes  to  them  by  the  aamgama^z  hot  it 
is  not  so  in  the  case  of  an  insolreat  debtor ;  fer  here  die 
statute  directs,  that  the   InsolTent  Court  may  orders 
judgment  to  be  entered  up,  and  diat  exeeotioa  may  k 
taken  out  in  one  of  the  superior  Conrta,  in  tfienaaicoftk 
assignee  or  assignees  of  the  prisono',  against  property  a^ 
quired  by  him  after  his  diselHtrge,  where  it  shall  ^ipeir  fti 
the  Court  that  the  prisoner  is  of  ability  to  pay  the  aawnt 
of  debts,  which  might  remain  dve  to  his  creditara  al  dK 
*  time  of  his  obtaining  the  order  for  his  diseharge:  botlleR 
it  appears  that  the  defendant  MarshM^  as  the  plaiBCtfTs 
assignee,  caused  his  property  to  be  taken  and  sold  without 
the  sanction  Or  authority  of,  or  eren  witibout  mak^  My 
appKcation  to  the  Insolvent  Debtor*s  Court.    They  aloae 
were  empowered  to  direct  amongst  which  of  the  cvrih 
tors  the  after-acquired  property  was  to  be  distribntedi  an- 
tit  the  whole  of  the  prisoner's  debts  should  be  fiiHy  paid 
and  satisfied.     Those  creditors,  who  have  furnished  «i 
insolvent  with  the  means  of  acquiring  new  property,  must 
be   first  paid,   as  they  have  a  fair  and  equitable  riglit; 
and  if  the  argument  for  the  defendants  could  prevafl,  the 
assignees  of  an  insolvent  might  seize  his  af^r-acqtdredpn>> 
perty  to  satisfy  the  debts  of  the  old  creditors,  and  Aoie 
who  furnished  it  would  not  receive  one  farthing.    They 
ought,  injustice,  to  be  protected;  and  property  acqmred 
by  the  insolvent  through  their  means  may  be  obtained  by 
virtue  of  entering  up  execution  on  the  judgment,  as  p(MII^ 
ed  out  by  the  S5th  section  of  the  statute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion. 

Mr.  Justice  Btjrrough. — The  plaintiflT  was  remanded 
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to  prison  for  an  offence  discovered  subsequent  to  bis  dis-       .jy*; 
charge;    and  tbe  commissioners   ordered  bim  to  remain 
there  a  certain  period,  by  virtue  of  tbe  authority  vested 
in  tben\  under  the  16tb  and  17th  sections  of  tbe  act,  which 
do  not  at  all  affect  his  after-acquired  property. 

Mr.  Justice  Gaseles. — As  this  is  a  question  of  great 
importance,  I  think  it  necessary  to  add  a  few  words.  It 
must  be  admitted,  that  the  provisional  assignment  will  not 
convey  the  after-acquired  property  of  the  insolvent;  if  so, 
eadii  qnuesiio;  for  tbe  general  or  permanent  assignee  takes 
no  more  interest  in  the  property  of  the  insolvent  than  the 
provisional  assignee,  who  could  only  be  entitled  to  what 
the  prisoner  might  have  at  the  time  of  subscribing  or  pre*  * 
renting  his  petition ;  and  if  he  acquired  property  after- 
wards, it  might  be  obtained  under  the  warrant  of  attorney 
and  judgment,  on  which  tbe  Insolvent  Debtor's  Court  in 
its  discretion  is  authorised  to  sue  out  execution.  Although 
the  language  of  the  25th  section  may  be  equivocal,  as  pro- 
perty might  be  acquired,  which  the  judgment  would  not 
reach;  yet  the  language  of  the  4th,  6th,  and  7th  sections 
ia  80  plain,  that  no  doubt  can  be  raised  by  any  of  the 
subsequent  provisions.  As  this  question  must  frequently 
^riae,  I  think  the  Court  have  put  a  true  and  proper  con- 
struction on  the  statute;  and  as  the  defendant  MctrshM 
has  not  puraiied  the  terms  of  the  S5tb  section,  by  having 
ri^pour^e  to  the  judgment  Mu)  execution  as  there  pointed 
gut|  tJuB  rule  must  be 

Discharged. 
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Friday,       STAFFORD  and  Another,  Assignees  of  Clark,  the  Younger, 
^^'^'  26<V  a  Bankrupt,  r.  Clark,  the  Elder. 

A  judgment  re-  ±  HIS  was  an  action  o{  assumpsit,  and  brought  by  the  plain- 
same  cause  of  titfk,  as  assignees  of  Clark,  the  younger,  a  bankrupt.  The 
t^cn  thS**8^c  ^^claration  consisted  of  seven  counts.  The  first  and  second 
parUes,  may  be  were  for  goods  sold  and  delivered,  the  third  for  money  leet, 

given  in  evi-  . 

denceinoMicmp.  the Jaurth  foT  uionoy  paid,  the  Jifih  for  money  had  and  re- 
genend^Lue:if  reived  to  the  bankrupt's  use,  the  sixth  on  an  accoant 
it  be  pleaded,  it    stated  with  the  bankrupt,  and  the  seventh  on  an  account 

operates  as  a  •* 

bar;  if  not,  it  is  stated  with  the  plaintiffs  as  his  assignees.  The  defaidant 
though  not  con-  pleaded  the  general  issue,  and  paid  5/.  into  Court,  on  (he 
^rtf^ncy  ^^^^  second,  and  fifth  cottnts.  At  the  trial,  before  Lord 
into  Court  on      Chief  Justicc  Best,  at  Westminster,  at  the  Sittings  after 

several  general       ,      ,         «^  i         i   .     .«•  i  ^ 

couBU,  one  only  the  last  Term,  the  plaintiffs  sought  to  recover  the  amount 
to  ttie  plaint"  ^^  ^^  ^^'^  ^^  exchange,  one  for  26/.  and  the  other  for  12L 
demand,  admits  ^hich  the  bankrupt  had  indorsed  to  the  defendant  after 

a  cause  of  ac-  ^     ^  *^ 

tion  on  that  the  Commission  of  an  act  of  bankruptcy,  as  well  as  the 
^'  sum  of  thirty  shillings,  which  the  defendant  admitted  lie 
had  received  from  his  son  aft;er  such  act. — For  the  de- 
fi^ndant,  it  was  contended  that  the  5/.  paid  into  Court  ap* 
plied  to  the  latter  demand ;  and  with  respect  to  the  biDs 
of  exchange,  it  appeared  that  they  had  been  the  subject 
oran  action  of  trover  between  the  same  parties,  and  wbidi 
was  tried  before  Mr.  Justice  Burrough,  at  Westminster, 
at  the  Sittings  SitteT  Michaelmas  Term^  18S3;  when  the 
plaintiffs  obtained  a  verdict  for  72/.  (a).  The  defendant 
then  offered  in  evidence  the  record  and  office  copy  of  the 
judgment  in  that  action,  as  a  bar  to  the  plaintiffs'  recover- 
ing the  amount  of  those  two  biUs  in  the  present  suit; 
when  it  iK^as  objected  by  the  plaintiffs'  counsel,  that  the 
judgment  was  not  conclusive  evidence,  unless  pleaded: — ^his 
Lordship,  however,  allowed  it  to  be  received,  giving  the 

(a)  See  1  Carr.  &  Payne's,  N.  P.  C."  24. 
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plaintiffs  leave  to  move  the  Court  for  a  new  trial,  in  case  ,  108^ 
they  should  be  of  opinion  that  the  judgment  was  not  ad- 
missible in  evidence  under  the  general  issue;  and  he  was 
also  of  opinion  that  the  plaintiffs  were  only  entitled  to  re- 
cover the  sum  of  1/.  10«.  as  it  was  admitted  that  the  bills 
of .  exchange  were  included  in  the  declaration  in  the 
former  action  of  trover,  and  evidence  was  given  in  re- 
spect of  them ;  but  that  the  plaintiffs  had  not  then  recover- 
ed,  on  account  of  an  omission  to  prove  an  act  of  bankrupt- 
cy early  enough  to  over-reach  the  delivery  of  the  bills  by 
the  bankrupt  to  the  defendant;  and  consequently  that  the 
plaintiffs  could  not  recover  in  a  ^iecond  action,  what  they 
might  have  recovered  in  the  first.  The  verdict  for  1/.  lOs. 
was  about  to  be  taken  on  the  fifth  count,  when  it  was  ob- 
jected for  the  defendant,  that  there  was  no  count  for 
money  had  and  received  to  the  use  of  the  plaintiffs  as  as- 
signees, which  was  necessary,  as  it  appeared  that  the  de- 
fendant had  received  that  sum  from  the  bankrupt,  after 
the  act  of  bankruptcy.  But  his  Lordship  directed  the  ver- 
dict to  be  entered  on  that  count,  with  liberty  to  the  plain- 
tiffs to  move  to  increase  it  by  adding  the  amount  of  the 
bills,  and  to  the  defendant  to  move  to  enter  a  nonsuit  (a)« 

Mr.  Serjeant  Petty  on  a  former  day  in  this  Term,  accord- 
ingly obtained  a  rule  nisi  on  the  part  of  the  plaintiffs^  to 
increase  the  damages  from  11.  10«.  to  39L  lOs.  or  that  a 
new  trial  might  be  granted,  on  the  groimd  that  the  oflSce 
copy  of  the  judgment  ought  not  to  have  been  received  in 
evidence,  as  it  had  not  been  pleaded ;  and  Mr.  Serjeant 
Vaughan  on  the  part  of  the  defendant,  obtained  a  rule  nisi, 
that  a  nonsuit  might  be  entered,  on  the  ground  that  the  5L 
paid  into  Court  on  the  first,  second,  and  fifth  counts  must 
be  applied  to  the  discharge  of  the  IL  10«.  found  to  be  due 
on  the  latter  of  those  counts  only.  The  Court  directed 
both  rules  to  come  on  together;  and  on  this  day — 

(a)  Sec  1  Carr.  &  Payne's  N.  P.  C.  403, 
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And  in  Ouiram  v.  Morewood  (a),  it  was  decided,  that  if  a 
Terdict  be  found  on  any  fact  or  tide,  distinctly  put  in 
issne  in  an  action  of  trespass,  such  verdict  may  be  plead- 
ed by  way  of  estoppel  in  another  action  between  the  same 
parties,  or  their  privies,  in  respect  of  the  same  fact  or  tide. 
Bot,  if  a  judgment  be  not  pleaded,  but  only  given  in 
evidence,  it  is  not  an  estoppel  so  as  to  preclude  the  Jury 
from  finding  a  verdict  according  to  the  truth  of  the  fact. 
In  PkiUips  on  Evidence {b)  it  is  said,  ''when  a  judg^ 
ment  is  pleaded  as  an  estoppel,  the  plaintijOTwill  not  be  al- 
lowed to  discuss  the  case  with  the  defendant,  and  for 
the  second  time  to  disturb  and  vex  him  by  the  agita- 
tion of  the  same  question;  but  if  the  defendant  plead  not 
guilty,  in  the  second  action,  he  has  thereby  elected  to  sub- 
mit his  case  to  the  Jury,  who  are  to  give  their  verdict  up- 
on the  whole  evidence  submitted  to  them;  wnAm Ferrer^s 
case  (c),  it  was  resolved,  that  when  one  is  barred  in  any  ac- 
tion personal,  by  judgment  on  demurrer,  confession,  or 
verdict,  he  is  barred  as  to  that  or  the  like  action,  of  the  like 
nature,  for  the  same  thing,  for  ever ;  and  all  personal  actions 
are  of  the  same  degree,  and  therefore  each  is  a  perpetual  bar. 
.Here,  however,  it  may  be  said,  that  as  the  defendant  has 
only  pleaded  the  general  issue,  the  verdict  and  judgment 
in  the  former  action  cannot  avail  him.     It  might  be  so,  if 
the  phintifFs  had  offered  no  evidence ;  but  they  attempted 
to  recover  the  same  bills  of  exchange  as  in  the  present  suit; 
and  it  is  laid  down  as  a  well  known  principle,  that,  in  ae^ 
suntpsit,  whatever  goes  to  discharge  the  cause  of  action, 
may  be  given  in  evidence  under  the  general  issue.     In 
Brawn  v.  CornUh  (d),  it  was  held,  that  matter  which  might 
be  given  in  evidence  under  the  general  issue  o(non  assump^ 
siif  might  be  pleaded  specially,  if  it  admitted  that  the 
plaintiff  had  once  a  cause  of  action;  on  the  ground,  that 

ia)  3  East,  346.  (c)  6  Rep.  7. 

(6)  5th  Edit.  Vol.  1,  320.  {d)  1  Ld.  Raym.  217. 
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^Q^^       no  plea  which  admits  that  there  was  once  such,  a  cause, 
amounts  to  the  general  issue:  and  in  Coke  Littleton  (a),  it 
is  laid  down,  that  pleadings  which  amount  to  the  general 
issue  are  not  to  be  allowed^  but  the  general  issue  is  to  be  en- 
tered.    A  release  may  be  given  in  evidence  in  assumpsit  un- 
der the  general  issue.  Miller  v,  Aris[b)\  or  a  foreign  attacb- 
ment,  Brook  v.  Smith  (c),  Savage's  case  (d)^     So  accord  and 
satisfaction  may  be  either  pleaded  specially,  or  given  in  evi- 
dence under  the  general  issue.   Paramore  v.  Johnson  (e). 
Although  in  VoogfU  v.  Winch  (f),  it  was  decided,  that  a 
verdict  obtained  by  the  defendant  in  a  former  action,  and 
which,  if  pleaded  in  bar,  would  be  an  estoppel  when  given  in 
evidence  under  the  general  issue,  is  not  conclusive  against 
the  plaintiff,  but  only  evidence  to  go  to  the  Jury.    So 
here,  the  office  copy  of  the  judgment  was  admissible  in 
evidence  although  not  an  estoppel,  and  when  once  admit- 
ted it  was  conclusive  against  the  plaintiff's  right  to  recover 
in  this  action.    Although  in  Trevivan  v.  Lawrence  {g)^  it 
was  held  that  if  a  party  will  not  rely  on  an  estoppel  when 
he  may,  but  takes  issue  on  the  fact,  the  Jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth  of 
the  fact;  yet  there,  the  estoppel  was  by  the  act  of  the  par- 
ty himself,  and  that  is  explained  by  Rawlins's  case  {h)  where 
it  was  resolved,  that  an  estoppel  being  found  by  verdict,  the 
Court  ought  to  judge  upon  the  whole  special  matter  ac- 
cording to  law.     Here,  however,  the  judgment  was  admis- 
sible to  shew  the  identity  of  the  parties,  and  that  the  cause 
of  action  was  substantially  the  same  in  both,  and  if  it  were 
admissible  for  that  purpose,  it  must  operate  as  a  bar  to 
the  plaintiff's  right  to  recover  in  this  suit.    In  Birdy.  Ran- 


[a)  303  b.  (e)  1  Ld.  Raym.  566. 

(6)  3  Esp.  Rep.  234.  See  also         (/)  2  Bam.  &  Aid.  662. 
Gilb.  C.  P.  64.  (g)  1  Salk.  276. 

(r)  I  Salk.  280.  (A)  4  Rep.  53. 

'd)  Id.  291. 
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datl{a),  Lord  Mansfield  said,  that "  an  action  upon  the  case  >i2^ 
is  founded  upon  the  mere  justice  and  conscience  of  the  plain- 
tiff's case,  and  is  in  the  nature  of  a  bill  in  equity,  and,  in  effect, 
is  so;  and,  therefore,  that  a  former  recovery,  release,  or  satis- 
faction, need  not  be  pleaded,  but  may  be  given  in  evidence.'' 
Thecaaeof  Mosesy.  M(icferlan{b)f  wasdecided  on  the  same 
principle,  and  Lord  Mansfield  there  said,  (c)  *'  one  great 
benefit  which  arises  to  suitors  from  the  nature  of  an  action 
for  money  had  and  received,  is,  .that  the  plaintiff  need  not 
state  the  special  circumstances  from  which  he  concludes 
that,  ex  tequo  et  bono,  the  money  received  by^the  defend- 
ant ought  to  be  deemed  as  belonging  to  him:  he  may 
declare  generally,  that  the  money  was  received  to  his 
use ;  and  make  out  his  case  at  the  triaL  This  is  equally 
beneficial  to  the  defendant.  It  is  the  most  favourable 
way  in  which  he  can  be  sued ;  he  can  be  liable  no  further 
than  the  monies  he  has  received;  and  against  that,  may  go 
into  every  equitable  defence  upon  the  general  issue ;  he 
may  claim  every  equitable  allowance;  he  may  prove  a  re- 
lease without  pleading  it;  in  short,  he  may  defend  himself 
by  every  thing  which  shews  that  the  plaintiff,  extsquo  et  bonOf 
h  not  entitled  to  the  whole  of  his  demand,  or  to  any  part  of 
it."  In  Geyer  v.  Aguilar{d),  a  sentence  of  a  foreign  court 
of  Admiralty  was  held  to  be  conclusive  evidence  on  un- 
derwriters against  a  warranty  of  neutraUty,  in  an  action  on 
a  policy  of  assurance,  on  the  ground,  that  it  was  a  judg- 
ment in  rem,  and  obligatory  as  long  as  it  remained  m 
force  on  the  parties,  who  had  distinct  rights  depending 
on  the  same  question;  and  in  Bolton  v.  Gladstone  (e),  it 
was  decided,  that  a  sentence  of  a  foreign  court  of  compe- 
tent jurisdiction,  to  decide  questions  of  prize,  is  to  be  re- 
ceived here,  as  conclusive  evidence  in  an  action  on  a  po- 

(a)  3  Burr.  1353.  (6)  2  Burr.  1006. 

(c)  Id.  1010.  (d)  7  Term  Rep.  681. 

(e)  5  East,  155. 


7S9 


7S0  CASES  IN  MICHAELMAS  TEHM, 

rtg4k  iicy  of  insuTftnoe  upon  ev^ery  subject  Blatter  wkhki  the  jt- 
rkdiction  of  such  Courts  and  on  which  it  has  profieised  to 
decide.  So  in  Burrmos  y.  Jemiao  (a),  where  die  pbumiff 
accepted  a  bill  of  exdian^,  drawn  upon  kiiB  abroad,  sod 
instituted  a  suit  there,  and  his  acoeptence  was  vacated  by 
a  sentence  of  the  foreign  Court,  and  he  was  again  sued  en 
the  biHy  on  his  return  to  this  <XMiBtry,  Loni  Chancdlor  jEny 
hdUl,  that  the  cause  was  to  be  determined  acoording  to  ds 
k>cal  laws  of  the  place  whei^e  thebiU  was  negotiated»and^ 
^e  sentence  there  was  conclusive,  and  bousd  die  Coint  ol 
Chancery  here.  And  his  Lordship  said,  that  he  nemciAflP- 
ed  a  case  whichcame  before  hbn  in  the  Lord  May or'a  Court, 
when  he  was  Recorder  of  £ofMfon,  where  a  anariner  sued  in 
the  Admiralty  Court  for  bis  wages,  and  thece  being  a  sen- 
tence against  him  diere,  he  afterwards  brought  his  no- 
tion in  the  Mayor's  Court  for  the  same  wages;  andbiB 
Lordship,  (as  Recorder),  being  doubtful  whether  he  ahovU 
allow  the  defendant  to  give  the  sentence  in  the  Admindty 
Court  in  evidence  upon  ntm  assmmptitg  asked  the  opinioa 
of  Chief  Justice  HoU,  who  said,  that  whatever  defeated 
die  promise  might  be  giv«en  in  evidence  on  mm  iumuif 
^t,  and  that  the  sentence  in  the  Admiralty  Conrt  wouM 
be  good  'evidence. — With  respect  to  the  payment  of  tbe 
sum  of  51.  into  Court  by  the  defendant,  as  it  was  paid  in 
<m  three  several  counts;  only  one  of  which  was  appMcaUe 
to  the  plaintiff's  demand,  it  must  be  taiken  to  admit  a  canse 
enaction  on  that  count  only^  and  as  it  was  more  dianflo^ 
fident  to  cover  the  amount  for  which  the  verdict  was  tAen 
on  that  count,  the  plaintiffs  cannot  be  entitled  to  mover, 
and  the  rule  for  the  nonsuit  nrast,  consequently,  be  made 
aiisohite. 

Mr.  Serjeant  Pell  in  support  of  bis  rule^  submitted, 
,/irst,  that  the  ^^erdiot  should  have  been  taken ^m  these- 

(V)  «  eir.  753. 
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▼enth  county  which  was  on  an  account  Btated  with  the  ,  iBSt^ 
plaint!^  as  assignees,  and  that  there  was  sufficient  evi- 
dence to  support  that  count,  as  the  defendant  had  admitted 
to  a  person  who  called  on  him  on  behalf  of  the  assignees, 
that  he  had  received  the  sum  of  30^.  from  his  son,  after 
he  had  committed  an  act  of  bankruptcy,  and  if  so,  the 
plaintiffs  al^  entitled  to  it,  in  their  own  right,  as  it  was  evi- 
dence of  an  existing  debt,  which  is  all  that  can  be  requir- 
ed oti  an  account  stated.  In  all  the  other  counts^ 
the  promises  were  laid  before  the  bankruptcy,  and  the 
slightest  admission  is  sufficient  to  sustain  a  count  on  an 
account  stated,  although  it  consist  of  one  item  only.  In 
KnomieM  v.  Michel,  Dord  EUenbwrough  said  (a),  *^  if  there 
were  an  acknowledgment  by  the  defendant  of  a  debt  due 
upon  any  account,  it  was  sufficient  to  enable  the  plaintiff 
to  recover  upon  the  count  for  an  account  stated ;  and  in 
Higkmare  v.  Primrose,  his  Lordship  said  (i),  that  **  though 
in  ibrm,  a  count  upon  an  account  stated  is  '  of  and  con- 
cerning divers  sums  of  money,**  yet  proof  of  one  item  is 
good  to  maintain  such  a  count;  divers  may  be  supported 
by  evidence  of  one.  The  practice  has  been  so,  and  if 
Aert  is  any  variation  from  it,  it  has  arisen  from  not  at- 
tending to  the  form  of  the  count.  The  count  does  not 
import  a  mutuality  of  account,  and  there  seems  to  be  no 
meason  why  an  account  should  not  ^  stated  consisting  of 
one  item  only  as  well  as  a  plurality."  And  Mr.  Justice 
Bayley  said,  "he  remembered  a  case  before  Mr.  Justice 
Butter,  where  the  only  proof  was  the  acknowledgment  of 
a  particular  debt,  and  that  he  recollected  his  saying,  ^  that 
wUl  do  well  enough  upon  an  account  stated.*  "—Here  the 
plaintiffs  had  two  separate  demands  on  the  defendant,  and 
in  different  rights,  and  as  he  paid  money  into  Court  on 
three  counts,  he  thereby  admitted  that  something  was  due 
0n  each,  as  well  as  that  he  had  received  a  certain  sum  from 

(a)   13  Ewt,  260.  (b)  6  Mau.  &  Sdw.  67- 
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1624.  his  son  since  the  bankruptcy,  which  applies  to  the  account 
stated  between  him  and  the  assignees,  and  not  to  that  for 
money  had  and  received  before  the  bankruptcy,  and  qn 
which  the  verdict  was  taken. 

[Lord  Chief  Justice  Best. — The  defendant  adnuttedto 
an  agent  of  the  plaintiffs,  that  he  had  received  30«.  from 
his  son  since  his  bankruptcy.  That  can  only  apply  to  dib 
fifth  count,  on  which  money  was  paid  into  Court ;  Imd  tBat 
being  the  only  count  for  money  had  and  received,  it  ip- 
pears  to  me  to  be  conclusive.]  ,  ' 

The  Court  being  of  the  same  opinion,  the  learned  Se^ 
jeant  contended,  secondly^  that  the  record  and  copy  otiblt 
judgment  ought  not  to  have  been  admitted  in  evidence  ^ 
der  the  general  issue.  There  are  two  species  of  trius, 
one  per  pais^  the  other  per  recardum.  In  the  one,  the 
facts  are  left  to  the  consideration  of  the  Jury,  but  m  thp 
other,  the  Judge  or  Court  is  the  only  competent  judge,  t 
Jury  being  unable  to  understand  the  nature  or  true  effect 
of  a  record,  which,  to  be  available  in  the  present  instance, 
should  have  been  pleaded,  when  it  might  have  been  nMSt 
by  a  proper  replication;  but  if  it  maybe  given  in  evidence 
under  the  general  issue,  the  plaintiff  may  be  called  iqwo 
to  meet  it  in  the  hurry  of  Nisi  Prius.  The  language  irf 
Lord  Chief  Justice  Abbott,  in  Vooght  v.  TVinch,  is  conrfa- 
sive  on  this  point,  and  must  be  taken  in  a  general  and  un- 
restricted sense.  His  Lordship  there  said  (a),  "  I  am  aware 
that  in  Bird  v.  Randall,  luord  Mansjieldis  reported  to  have 
said,  that  a  former  recovery  need  not  be  pleaded,  but  Wiffpe 
a  bar  when  given  in  evidence.  I  cannot,  however,  aoJwc to 
that ;  for  the  very  first  thing  I  learnt  in  the  study  of  tl« 
law  was,  that  a  judgment  recovered  must  be  pleadedf^* 
has  so  strongly  engrafted  itself  on  my  mind  as'  ia'  jgei 
principle,  that  nothing  I  have  heard  in  argumentiSis'cbjf 
has  shaken  it."    Here  the  judgment  was  ofieired  as  tie 

(a)  2  Bam.  &  Aid.  668. 
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oondusiye,  becauie  it  was  matter  of  recordi  and  not  the  1824^ 
knie  the  Jury  were  sworn  to  try  between  the  parties. 
Although  payment,  accord  and  satUfactioUi  a  foreign  at- 
taehment,  or  a  release,  may  be  given  in  evidence  under  the 
general  issue,  it  does  not  follow  that  the  judgment  of  a  su- 
perior Court,  which  is'  matter  of  record,  may,  although  it 
may  apply  to  the  same  parties,  and  refer  to  the  identical 
cause  in  dispute  between  them.  But  if  it  be  pleaded,  the 
plaintiff  might  have  an  opportunity  of  repl3ring,  as  in  Sed- 
dom  V.  TtUop  (a),  that  the  promises  and  undertakings  in 
the  second  action,  were  not  the  same  identical  promises, 
fer  llie  non-performance  of  which,  the  sum  was  recovered 
by  the  former  judgment.  If,  therefore,  the  defendant  had 
pleaded  the  recovery  in  the  action  of  trover,  it  would  have 
been  conclusive,  and  operated  as  an  estoppel ;  but  as  he 
baa  pleaded  the  general  issue  only,  he  has  elected  to  sub- 
mit the  whole  of  his  case  to  the  Jury,  who  were  to  give 
th^  verdict  upon  the  whole  evidence  before  them ;  and 
by  submitting  a  case  to  a  Jury,  the  facts  only  are  left, 
faidependently  of  the  record.  On  these  grounds,  the  judg- 
ment was  not  admissible  in  evidence,  and  the  plaintiffs  were 
eonsequently  entitled  to  recover. 

Mr.  Justice  Park. — I  am  of  opinion  that  thb  verdict 
camiot  stand,  but  that  a  judgment  of  nonsuit  must  be  en- 
tered.— ^With  respect  to  the  application  of  the  sum  of  5/. 
paid  into  Court,  it  appears  that  the  verdict  was  taken  on 
the  fifth  count,  for  money  had  and  received,  and  not  on  the 
eerenth,  which  was  on  an  account  stated  with  the  plaintiffs  as 
Mflignees.  But  even  if  it  had  been,  it  appears  to  me  that 
diet  count  was  not  supported  by  the  evidence;  for  although 
iratj  dfight  evidence  is  sufficient,  yet  it  is  one  thing  for  a 
party  to  say  that  he  owes^  and  another  that  he  has  re- 
eehtd;  and  here  the  defendant  admitted,  that  he  had  re- 

(fl)  6  Term  Rep.  607. 
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ceived  tke  sum  fey  which  the  verdkt  was  taken^  from  b 
SOB  afterhehadcoimnitted  an  act  of  bankruptcy:  and  ask 
clIrm.       ^^  P^^  money  into  Court,  on  thai  and  two  otber  eoutili, 
speoiflcaUyy  it  is  not  competent  to  the  party  taking  it  oak, 
to  draw  it  into  another  channel,  or  say,  that  it  applied  l9 
other  counts  than  those  on  which  he  received  it.     On  dttt 
potet,  therefore,  I  am  of  opinion  that  the  plaintifili  hare  m 
right  to  recover. — With  respect  to  the  second  question,  I 
think,  on  the  ground  taken  at  the  trial,  that  a  noniak 
ought  to  be  enteted,  and  that  the  copy  of  the  judgncit 
in  the  former  action  was  properly  admitted  in  evideiM 
Whether  it  be  conchisive  or  not,  in  all  caaes,  f  at  pufat 
abstain  from  giving  any  opinion ;  stiff,  there  can  be  nodooK 
but  that  a  record  is  admissible  in  evidence  befbfe  a  Jka)^ 
in  many  instances,  without  being  pleaded,  and  iti^e  wM 
to  hold  otherwise,  we  should  be  running  counts  to  sH 
previous  authorities.     The  distinction  is,  that  wherif  i 
party  intends  that  it  shall  operate  as  an  absolute  bar  to  Ik 
action,  he  must  plead  it;  but  if  he  omit  to  io  so,  he 
may  give  it  in  evidence  under  the  general  issue.     Aldida^ 
Chief  Justice  De  Orey,  in  the  Dnchees  of  Kingsidtfi  ease^ 
and  Lord  Mansfield^  in  Bird  v.  Randatt,  were  of  opUdfli^ 
that  a  judgment  if  admitted  in  evidence  was  condusivei 
yet  Lord  Chief  Justice  ^Mof^  thought  otherwise  in  VobgU 
V.  Winch.    Here,  however,  it  is  sufficient  to  saydmtit 
was  admissible  in  evidence,  not  as  being  oondusive,  or 
for  ihe  Jury  to  try  the  validity  of  the  record,  as  tf  it  acre 
pleaded,  but  only  as  a  circumstance  or  matter  «ijpaif» 
to  satisfy  their  mind^,  that  it  was  applicable  to  tb^  saioi 
parties  and  the  same  subject  matter  then  before  diedi^ 
Although,  therefore,  it  may  be  considered  as  conchuiv^ 
in  one  sense,  yet  it  cannot  in  all ;  and  even  if  it  hatf  1)c«i 
pleaded  as  a  bar  to  the  action,  and  the  pki|itiff  lia^t  le^ 
plied  that  it  did  not  relate  to  the  same  matter^  or  causa 
of  action  in  the  suit  to  which  it  was  pleaded,  stili  tliak  miist 
go  to  the  Jury,  and  they  might  look  at  the  record"  fo  1^ 
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cevtain  whether  it  related  to  the  same  parties  and  the 

aame  subject  matter ;  and  here  the  copy  of  the  judgment 

was  not  put  in  ai  in  a  trial  per  recordum,  but  merely  as       clark. 

evidence  to  shew  that  the  plaintiffs  had  previously  re* 

covered  damages  in  trover  for  the  conversion  of  the  same 

bilb  of  exchange,  the  amount  of  which  was  sought  to  be 

reoohrered  in  the  present  action. 

Mr.  Justice  Burrouoh. — As  the  verdict  was  taken  on 
the  cojunt  for  money  had  and  received,  it  is  conclusive, 
and  covered  by  the  sum  paid  into  Court  by  the  defendant 
on  tiiat  count. — ^Widi  respect  to  the  second  point,  I  am  of 
opinidn  that  the  record  and  copy  of  the  judgment  were  ad- 
missile  in  evidence ;  not,  however,  as  being  conclusive, 
but  because  the  defendant  could  not  have  shewn  what 
took  place  at  the  former  trial  without  their  production. 
But  the  ground  on  which  I  think  that  the  present  action 
cannot  be  maintained,  is,  that  a  plaintiff  cannot  be  allowed 
to  spHt  one  cause  of  action  into  several  parts,  and  thereby 
harass  a  defendant.  Here,  the  plaintiffs  at  the  first  trial, 
did  not  produce  the  requisite  evidence,  and  it  was  their 
own  fault  that  they  did  not;  and  it  would  be  too  much  to 
say,  that  they  can  be  entitled  to  recover  in  a  second  ac- 
tfbn,  what  they  might  hafve  recovered  in  the  first,  if  they 
had  brought  forward  sufficient  evidence  for  that  purpose. 

Mr.%histice  Oaselee. — As  the  verdict  was  taken  on 
the  fiifth  count  of  the  declaration,  on  which  a  sum  was 
paid  into  Court,  more  than  sufficient  to  cover  the  amount 
of  such  verdict,  it  appears  to  me  to  be  conclusive,  although 
it  hasl  been  insisted,  that  as  it  was  paid  in  on  three  counts, 
the  defendant  admitted  that  there  was  something  due  on 
each,  and  consequently  that  the  plaii^tdffs  are  entitled  to  a: 
▼erdSet  on  the  other  two. — The  only  other  question  is, 
whether  the  record  and  office  copy  of  the  judgment  in  the 
formei^  action,  were  admissible  in  evidence  under  the 
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y}^^,       general  Jssue,  •  Upoa  .the  quQstiontoft  cpfU^W^y^fOKf^Jf 

^xAFfOftp      ibrbear  from  giving  any.  ppipipn^  as  i4^c^  ajpe;  9fliV9/f?^ 

CjtfV^.       gpinions  on  the  poiint. ,   But  Im^  i  bpft  P«P^^.  cwJ^P^ed 

fbat  the  judgment  wa^  npt;  cpaolpsivf^j  ^P^  ^  f<>9  #^  .^ 

questioA.  is,  whether  it;  wftajreceiY^bk  v^^^^W^^f^iHf^. 

thereifi  not  a  s^lgle.avth<Mrity(tq.fbew  that[«,.irefj9^^jf  ni^ 

admissible  in  evidence  belbra  a  Jwy* »  1O9  .tbf$;<;Q9|raf3fAJi| 

appears  that  the  distinction  was  finst  t^ke^  ii^  Tr^pivf^t^ 

Latorenf^e  {a),  viz.  that  where  the  plaint^'^  ti^l^ia  bj^fpt^ 

pel,  and  the  defendant  j^eads  th^  genepJ: j^iye,^  j  tb^  ^^ 

a^e  bound  by  the  estpppel ;  for  here  is  a  title|ji^it|^^g||i%-^ 

ti^^  that  is  a  good  title  in  law,  and  a  goo4  title,  ^^esvf*, 

ter  had  been  disclosed  and  relied  w  in  pleadu^.j  1h^j)( 

the  defendant  pleads  the  special  mattexi  and  tbe  p^jpti^ 

will  not.  rely  on  the  estoppel  when  he  may,  but  t^J^  jfi^ 

on  the  fact,  the  Jury  shall  not  be  bound  by  the  est^ppidii  fol\ 

then  they  are  to  find  the  truth  of  the  fact  wbicb  i^  agUMt 

him:  and  the  only  authority  against  this,  is  the  langn^jQ| 

Lord  Chief;  Justice  Abbott,  in  Vooght  v.  Wi$^^^  iffl^^^^ 

his  Lordship  is  reported  to  have  said,  that  "  the.  fin^, 

thing  he  learnt  in  the  study  of  the  law,  was,  tbat  Iiju4g*: 

n^ent  recovered  must  be  pleaded;"  but  he  did  notme^tOj 

lay.dpwn  §0  broad  a  rule  as  haa  been  now  contended  fi^ 

He  only  meant  that  if  a  party  wished  to  make  a,  judginent  ,ft, 

conclusive  bar  to  the  aqtion,  he  must  plead  it,  aqd  if  410^, 

that  it  can  only  be  received  as  evidence  of  suchxeqoveij*. 

I  am.therefpre  of  opinion,  that  it  was  properly  r^|ye^j|tj 

this  c^e,  and  co^seA)uent}y  that,  there^  mua^^  b^  J^f^'fln^: 

ofnonsuit...  ■    * ..,,.,    ,.-'...i,,.,,,.^. 

^^ord  Chief  JustiqC;  l^BST.-7lam,^tirqljr.of,.t|ip^ffi(^ 
0|>inion.   ,|rhref>  points  were  raised , at  ^^,^r^f^^ftfr|f])f^ 
thej,  the  bills  |n  q^^^tipii,  ,^vii»g.l|^i|i,  w49,tti^,^^ijj^ 
a  ^onnpi:  actipn^. and  eyid,epce.  >IW^,!?P9h «fflW|WWJferf 

(«)  1  Salk.  277. 


inff  tlVMylSfef't^lilintiffa  ct»iild  b^  eMitled  to  fecoTCt  tfa^ 
MiAaik'ih  the pfen^tl  Ihkd  thto  no  doubt  lliat  th^y 
bdiMhoti  mid  I  Atfll'cbntifttt^  bf^^he  aamt  opinion,  on  the 
^ifittci|)tb,  'thii  ff  H  pkititi£Pffatih^  tfi^eral  eauses  of  action 
Ij^nsfir  defender,  proc^cfds  t(y  trial  and  offers  evid^nt^ 
M^aUj'htit  M\n  to  ^stabMr  Myme  ibr  want  of  ^ufBeietit 
jkoSlP;  'bi'^dMtidt^rffterwardft  t«eof^r  ift  another  action  fbf 
sAdf 'eab^e^  ^  he  ftlled  Cb  estabKiJh.  The  i^resient  aetiobi 
'9Htif'Vr6>iLght^i6  reebrer  thre^  diiftmct  aumi;  and  With  re- 
^Ij^  tb'the'MBB'of  ^eitdiarige,  it  was  proved  that  an  acttoi^ 
of'tklV^  hud  been  preriousiy  brought  for  them,  and  wft- 
nifsAlfc^'^ntibnihed  reft)peetiilgthem;  and  the  only  reason  that 
pt^Vtnited^the  ]E>iaintiff^  ftom  recovering,  was,  that  they  did 
nbi'tiirbte'an  act  of  batilcruptcy  sufficiently  early  to  bver- 
rektAi  th6  delirery  of  the  bills  by  the  banlcrupt  to  the  de- 
iMdoiit^  -but  the  plaintiffs  had  idl  the  materials  for  such 
ptMrfV  ^nd  if  they  were  permitted  to  recover  in  a  secCmd 
ijetibn  what  they  might  and  ought  to  have  done  in  the  first,' 
it  #oald  not  only  be  hamssing  a  defendant,  but  increase 
it^'eosts  against  him  to  a  ruinous  extent.  The  opinion  I 
h«r^ formed  on  this  point,  appears  to  me  to  be  borne  out 
by  aiithbrity.  In  Hall  t.  Stone  {a) ^  where  on  executing  a 
writ;  of  inquiry,  the  plaintiff  was  surprised  with  a  defencel 
aftod'tiot  prepared  to  prove  his  whole  demfand;  the  Coun 
set  it '  aside  on  payment  of  costs,  the  damaged  being  too 
anidt  "and  in  Markham  v.  Middletan  (&),  tlie  plaintiff  ap- 
pfied-to  set  aside  a  verdict  6n  a  writ  of  inquiry,  in  order 
th)at  h^might  have  an  opportunity  of  prbvin^  his  whole^ 
demand  in  the  former  action;  on  the  ground  that  a  witness 
declined  to  give  any  evidence  before  the  Jury,  although 
hii'liad  previously  said^  that  he  coidd  prove  the  plaintiff's 
deiniKid;  add  the  Court 'set  aside  the  inquididoui  and ^ 
ordcfred  i  hew' writ  of  ift^iiu:^  rfn  jiayttitet  of  cS^^i'  '  ^6;- ' 
hek^tlic!  lilafaittflk  thight  have  api^Iil^  to  the  Coifirt  to  bet" 

(a)  1  Str.  616.  '  '         (b)  2  Str.  1269. 
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^^  -aside  the  verdict  in  the  first  aodon,  on  the  gioimd  of  tk 
insufficiency  of  proof  as  to  the  bilk  of  eychanget  and  ivUdi 
might  have  been  granted  on  payment  of  the  costi  of  ^ 
first  trial;  so  that  the  defendant  would  not  suffer  £mi 
having  all  the  costs  thrown  on  him  in  ooiaseqqan^  of  the 
fsJainti^s'  not  being  prepared  at  the  former  triaL  lift 
case  of  Markkam  y,  Mi4dlekm  waa  re-OMMudei^ed  bylisnl 
K0ny&H  in  Seddany.  JXHop;  where  he  said  (aX  ^^til^ 
though  the  Jury  gave  inadequate  damages  f^r*  the  pub- 
tiff's  demand)  on  account  of  his  not  being  p^epaieiA  «Mi 
proof  of  his  whole  bill,  yet  he  wauld  have  been  bwredlqr 
the  verdict  if  it  had  stood.  We  ouist  take  eltre,  (i^  lui 
Lordship),  not  to  tempt  persons  to  try  experimeDli  iaane 
action,  and  when  they  fatl|  to  suffinr  them  to  hting  othn 
actions  for  the  same  demand:  the  plaintiff  who  hriigi  s 
second  action,  ought  not  to  leanre  it  to  nkae  iHtestigpftian 
to  see  whether  the  two  causes  of  action  be  the  stmt^  ke 
ought  to  shew  beyond  aU  controversy,  thai  the  BecflBiiii 
a  difierent  cause  of  action  firom  the  first,  in  which  he  U- 
fd.'*  So,  if  a  plaintiff  offer  evidence  on  Sertoli  duBSsiif 
action  <m  the  first  trial,  imd  faBs,  he  oannot  ikhmwuii 
bring  another  action  for  diose  causes.  The  irae-  distbe- 
'  tion  is  this,  Ihat  if  a  phdntiff  otffar  no  evidence  itr^die  fint 
action,  on  a  particular  part  of  his  claim,  then  a  new  so- 
tion  may  be  brought  forl^uch  part;  butif  he  does  ofier  evi- 
dence, and  fails,  he  is  prevented  firom  brinj^eg  a  fnA 
action,  because  it  would  tend  to  harass  and  oppress  tk 
defendant. — Secondly,  as  to  whether  the  record  and /rig* 
ment  in  the  former  action  could  be  given  in  evidence  on- 
flejr  the  gene^ral  issue  in  thif  cause,  I  reserved  the  point 
for  the  consideration  of  the  Court,  in  consequence  of  wbat 
f(9U  fillip  J^ipprd  Chief  Justice  AbboH,  ki  FoogJkt  v.  WimA; 
and  although  I  was  at  first  inclined  to  think  that  thef 
$^uld  not,  yet  the  cases  of  Bird  v.  Randall,  and  Burrmu 

C«)  6  Term  Rep.  609. 
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v«  Jeminoy  have  entirely  removed  that  doubt;  and  I  am       .jy^. 
now  clearly  of  opinioni  that  it  waa  competent  for  the  de- 
fendant to  give  the  judgment  in  evidence,  without  plead- 
ing it ;  for  whatever  puts  an  end  to  the  plaintiff's  cause  of 
action  in  assumpsit,  may  be  given  in  evidence  under  the 
general  issue. — With  respect  to  the  kst  point,  as  to  the 
payment  of  money  into  Court,  it  appeared  that  the  de- 
fisndant  had  admitted  that  he  had  received  !/•  lOt.  from 
lu»  son  after  he  had  committed  an  act  of  bankruptcy,  and 
whadi  could  only  be  recovered  under  the  count  for  momey 
had  and  received ;  and  I  am  of  opinion  that  the  verdict 
was  prcqierly  taken  on  that  count.     But  it  has  been  said, 
that  aa  the  defendant  had  paid  51.  into  Court  on  three 
eonnts,  he  had  thereby  admitted  that  something  was  due 
on  each:  but  the  evidence  as  to  the  1/.  10s.  applied  to 
one  of  those  counts  only,  and  there  was  nothing  to  sup- 
port an  account  stated.     Although,  if  a  party  admit  a  ba- 
lance to  be  due,  it  is  suflScient  evidence  of  an  account  stat- 
ed, yet  the  admission  of  a  single  item  is  not  enoqgb  to 
shew  that  there  was  a  balance  due  on  a  previous  running 
aocount.    As,  therefore,  it  appean  to  me  that  the  defend- 
ant, by  paying  money  into  Court  on  several  geneval  counts, 
one  of  which  only  applied  to  the  plaintiff's  demandi  admitted 
'Sk  cause  of  action  on  that  count  only ;  and  as  the  sum  paid 
in  wiSB  more  than  sufficient  to  oever  tike  piaintWs  demMd 
otf 'die  coiuit  for  which  the  verdict  was  tdten,  and  to  which 
it  can  only  apply,  the  rule  for  endering  a  nonsuit  mvtst  be 

«Mide 

Absolute. 

And  that  for  increasing  the  verdict  to  the  amount  of  the 

bills  of  exchange  be 

Discharged. 
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wwcfw*         Rogers,  Demandtot}  *W*rfrf4;'Tfeiiiant;  Llotb  and 

A  -i^".!!.,;  Mtfft^tjeaiif  OnsUm,  ^nibV^rf  fliit'  tills ' VcfeoV^^ 

ifah^^^<d^^«  ^Weiffises  'W^re 'tffe^^Hb^  a^  k  fkrm)  la^'ds^^d'fie^d^^^ 
!!K^X  '  li^AA.  condi^iiag  of 'fiV^'me^tiagesrofJe^HtttaiTyd^iJ^ikis^ 
SSK^  D^aaoW;  atie  Htindwa  d6res^^of  pdiitirre,  cftieiiMABd'ttiy 

SSSrSSwbl  ^f  a*^l^*^'*3»*a^*  fifty  airei6f  Wdbd  IkteJ;  iii  Ihte  patiiies 
cd'tiitffcigfii  dfDownhoM  and  5oofA  Enjfield,  in  the  couiity  oT'Eii^.  ' 
$*2Id2r«^^  The-ieai^nei  Scijeant  produced  an  affidavit,  which  stefrf/ 
!?!!?r5^^^  that  part  of  the  wood  land  wai  in  the  parish  of  Wiclfiftti 
thepuMi  ta  a  and  on  the  deed  to  lead  the  uses  being  reKd,  the  UA' 
^  we're  Ithetein  described  a's  being  situate'  in  the  ^[Mdrisfi^' 

of  Dowhham  and  5otrM  Enfield^  or  elsewheref*iA  mi 

county  o{  Essex. 


•i"  ■  ■ 


■•• 


"■'.  •  i' 


^The  Coiirf  considering  that  the  terms  of  the  deed  iMi 

sufB^eiflf -to  embrace  the  parish  in  question— 

...   jg^  ,, 

■  -  ■  •  .  ■■..■./• 

.'*♦  .....        .\  . -       *  .(■♦•/ 

Nov!^m.        *  Lloyd,  Plaintifi*;  Simmons,  Deforciant.* 

A  fine  may  be  Jmr.  Serjt.  Pell  moved  that  this  fine,  wikkh.l^iMVil^ 
erafingthename  l^^i^d  in  1768,  might  be  amended,  by  erasing  the  word 
•uSSiSSSn  J^^fford,^.  inserting  that;  of  ^yi^>rd  m,il,,.«t»fli 
ther  in  its  itead,  In  the  de^d  to  lead  the  uses,  the  propetty  was  deacabed . 

in  order  to  make        -''■-■  ^      k  .  ,    ^  t*  -^    r^t.ii:. 

it  conformable     as  fp^j^-fifths  of  Certain  premises  in  the  parish  of  AiWfT., 
\Li  tiit^     /<»"4|  .and  %  Pfish  pf  Dartford  yri^  not  mfptipn^, ,  ,H^. 

pro^iiced  ^a^Bdavit  f>f  ^aXt/orn^j at  Darff^ 
^°u^^^^J^^  premises  m  guestioniw^d  :<f^0jptt>^dj,^^ 

*°.\H?"«  W'f^y.^l  V17  property  in  ^|xe  .parwh,<;5(,^Pff5^„ 

'^'"'-  mat. 


IN  THB  FIFTH  YEAR  OP  OBO*  lY.  741 
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HIS  was  an  action  df  ^tetfpass  tor  an  ^sault  and  battery.      Where  in  kn 
'[J^.^^qcjl^atipn  (joptained  two  counts.    The  defendldil  l^i^^^H 


pj|fc)ded;/{r8^  Not  Guilty i  secondly ^  Son  assauli  demesne  f*'^^*** 
tcf  )l^tb  pounts ;  thirdly f  moUiier  manus  imposuit  to  ]remoTe  nen^  itmey  aiMl 
l^^p^ntiff  ^m.  the  defendant's  pew ;  fourthly.  That  the  JSSSl^^ir 
<ififeffdftntwas  seised  of  the  exclusive  possession  of  thepewj.  ^I^^^^J^    ' 
aAjd^^t  he  necessarily  removed  the  plaintiff  in  defence  of  and  Um  pfeSDiiff 
such  possession;   and,  lastly.  Son  assault  demesne  to  the  general  veffdftet^  ^ 
second  cpunt  of  the  declaration.    The  plaintiff  added  a  Jt-  SStSTSL'*" 
mUHfir  to*the  first  plea  of  not  fruilty,  and  as  to  the  se»  ««»dtobe 
coadjithirdy  fourth,  and  last,  replied  de  injurid  sud  pro^  iiiiertioae/« 
pri^,;.dji^  concluded  thus: — "  And  this  the  plaintiff  prays  \MaitB,  and 
maijjr  be  enquired  of  by  the  country,  &c."    The  issue  roU  S|^!j^S^!?*J]! 
omitted  the  similiter  to  tlie  latter  issues;  and  the  award  of  entered  ap  on 
the  venire  was  as  follows :   Therefore,  as  well  to  try  this  only. 
issue.  i|8  the  said  other  issues  between  the  parties  afore- 

# 

said,  the  sheriff  is  commanded  that  he  cause  to  come  here, 
on,  &t^9  twelve,  &c.,  by  whom,  &c.,  and  who  neither, 
&c.,  to  recognize,  &c.,  because  as  well,  &c. 

At  the  trial,  before  Lord  Chief  Baron  Richards,  at  the 
last  Assizes  at  Norwich,  the  Jury  found  a  general  verdict 
for  the  plaintiff,  damages  one  shilling;  and  his  Lordship 
r^s^  to '  certify. 

•  .  *  ■  ,  ■  ■ 

/Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob^' 
tkliiedf  a  rule  nisi  that  the  verdict  might  be  entered  for  the 
pUuntiff  on  the  first  plea  of  not  guilty,  or  that  it  might  be 
set  asid6  as  to  the  four  last  pleas ;  and  that  all  further  pro-  ' 

cwdin^^  thereon  might  be  stayed,  the  record  being  iir-  '. 
re^ttfai^  for  the  want  of  a  similiter;  and  he  relied  on  the 
ciifes  of  Griffith  V.  Crock/ord(a),  andFerrers  v.  JVeaU{b), 
in  if&e  former  of  which,  an  avowant  in'replevui  laving 
tak^h  aowh'the  isstie  to  trial  Hvithout  adding  t&e  simiUter 

(a)  6  B.  Moore, 51 ;  S.  i\  3 Brod.  &Bing.  1.        (4)  2  B.  Moore,  215. 
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>|gft4»^  to  a  plea  in  bar  concluding  to  the  country  i  the  Court  «i 
aside  the  verdict  for  irregularity;  and  in  the  latter,  wUck 
was  an  action  of  debt  for  tithes,  and  the  defendant  {deBd^d 
six  sereral  pleas,  and  the  plaintiff  did  sot  repfy  to  iim 
last,  but  left  it  wholly  unnoticed  in  the  ceoordy  which  he 
was  aware  of  before  the  trials  and  a  verdict  waa  found  fa 
the  plaintiff  with  nominal  damages,  subject  to  the  swatd  d 
an  arbitrator,  who  found  for  the  plaintiff  on  the  first  and 
second  issuesi  and  for  the  defendant  on  ^e  third,  fouprth, 
and  fifth,  without  prejudice  to  the  objectioii  an  the  se- 
eord ;  it  was  held  that  the  plainti^  covid  ngt{  amend  bj 
adding  a  traverse  and  similiter  V>  thi^  ^th  orlas^.plvi*. 


Mr.  SeijeanI  Crois  afterwards  efctaified  a  Bsds  ajif  ihit 
the  ftimpfius  recovd  might  he  amended  1^  adding  tin  J^ 
mulUer;  and  both  rules  now  came  on  together^  b  sof- 
yort  of  the  htter,  an  affidavit  of  the  phdnliff'a 
who  was  present  at  the  trials  was  vead,  and  vfav 
that  the  plaintiff's  counsel  opened  all  the  isaiie»6o  Ae  JiiB)r« 
and  that  witnesses  weie  called  and  examiBed  ioK^the  de- 
fendant in  support  ef  all  his  pleas,  aad  that  he  veeeiaedihe 
fuH  benefit  of  their  testimony.  The  kamed  Setyeaat  re- 
lied on  the  ease  of  Sanfm'  v.  i%HHidt(a)  as  behqp'eaKpmm- 
hf  m  point  in  fiivour  of  the  amaidmefit#  when  it  wasde- 
cided  that  a  replication  might  be  amended  aAm  veMBct, 
by  inserting  the  similiUr  instead  of  an  &c.,  aa  itwas'a 
mere  omission  or  mistake  of  the  clerk  of  the  partes.    ' 


Mr.  Seijeant  WiUe  far  the  defendania,  sttbmitlid  that 
the  Court  would  not  interfere  or  allow  the  anietidmtet,  is 
the  verdict  for  the  plaintiff  Was  dearly  inregulav^  aad 
•the  only  question  now  was  aa  to  the  costs;  and  if  thevk- 
diclwere  confined  to  the  fdea  of  not  guil^,  it  would  imi 
to  assist  the  justice  of  the  case,  the  Lord  dasi  Bsros 
having  refiised  to  certify.    At  aH  evente»  the  Court  we«U 

(a)  Cewp.407. 
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d«0poise  its  equhabie  disoietioo.  The  iaane  was  correedy  _l8B4k 
foined  cm  the  plea  of  not  guilty ;  and  the  defendant  was 
cemp^ifid  to  go  down  to  triali  and  could  not  have  seen 
the  reo#fd|  until  k  was  produeed  in  Court  by  the  plains 
tiff;  and  as  the  error  is  equally  imputaUe  to  him,  no  kk- 
jostieeinll  be  done  io  either  p«rty  by  confining  the  Terdiet 
to  theissue  on  the  plea  of  not  guiky* 

LoM  Chief  Justice  Bisr. — It  is  certainly  in  the  discre- 
tion of  Che  Court  to  allow  the  amendment  as  prayed  for, 
or  not  The  defendant  has  put  pleas  on  the  record,  which, 
behig  unable  to  proTe,  have  been  found  against  him.  He 
is  therefore  liable  to  pay  the  costs,  and  ought  to  do  so,  as 
the  plaintiff's  expenses  must  haye  been  increased  by  car- 
trying  down  witnesses,  in  order  to  disprove  such  issues.  But 
It  has  ^heen  said,  that  in  this  case,  although  the  defend- 
lart  has  pleaded  several  pleas,  he  is  not  liable  to  pay  coats 
mi  account  of  the  omission  of  a  nmUiier  on  the  record. 
But  the  case  of  Saffer  v.  Pocaek  is  in  circumstancea  un- 
fistinguiBhable  from  the  present,  and  Ae  record  was  Aere 
sonlNided  after  verdict  by  allowing  the  similiter  to  be  add- 
•edi  and  Lord  Man^fieU  reprobated  such  an  objection  in 
the  strongest  possible  terms.  It  has  been  said,  however, 
tfcat  the  late  cases  of  Crr\fflth  v.  Croekford  and  Ferrers 
v^  JFeaU,  in  this  Court,  have  established  a  different  rule; 
but  they  are  both  materially  distinguishable  from  the  pre- 
sent. The  latter  differed  in  circumstances,  as  the  plaintiff 
did  not  merely  pray  to  amend  by  adding  a  similiter,  but 
fdso  by  inserting  a  traverse,  which  was  most  properly  re- 
fused. There,  too,  the  defect  in  the  record  was  pointed 
•ut  to  the  plaintiff  previously  to  the  trial ;  and  Lord  Chief 
Justice  Oibbs  said,  ^  No  case  has  been  adverted  to,  in 
which  an  amendment  has  been  permitted,  where  the  de- 
fcct<  in  a  record  has  been  pointed  out  previously  to  trial ; 
nor  where  the  party,  in  whose  hands  the  record  is,  after- 
wards goes  on  to  trial ;  nor  where  a  plea  is  left  wholly  un- 


J^Jl^       qpticed  in  ih^frecord,"  ^^cor^^  to  0ie  c^.pf  f3^r{/)^^4 

ICBAi^n       CJroclffard,  a^  report^  in  M^ofre^  if;  ^^pm  tbat,1^^<}pHrl 

BlS)m.        ffited  mo3t  propeijy  in  x^fij^g  ^«.  Wpt^^^Wr.  ^ri%S 

' '  ''^  t^plaintiff  *s  ^toxnej  re^si^  the  iasuf  tp  the,d^feii4q)tg 

and  [he  was  called  pn  tp  amend  Jby  adcMiPlg.tife  spfiilUesii:,}^^ 

fom trial;  l^ut  Uiat  he;  refua^  tp  dp  so^/  Thfere,  tOQ,4)ieR 

v^  ):]io  cro^^  motion  as  ip  tUJB  case;  and .the^jqc^h^ ]mj( 

b^en  sqme  difficulty  here,  if  the  plaintiff  had  xipt^obt^^^ 

a^i^ulj^^tpamend;  but,  ii^^depfipdently  crf'fijithority,  tbygJp-, 

tij^^e  cff  the  case  is  witht^e^plajn^    Botify  pj^ftifs.fflflfi'te^ 

l||aife^  and  went  down  tp  tri^ias  if  th^re  h^d  beeq  a^per-^ 

fe^t  record*    I  am  therefore  of  opinipHj^ .  Jliat ,  tb^%ifpo^j^ 

ment  ought  to  be  allowed.  ,   i,  ,  >i 

Mr,  Justice  Park. — I  am  of  the  aune  opjoi^on..  .JCb;, 
justice  of  the  case  is  clearly  with  the  plaintifij^  ^  ^^*9 
tlie  reasoning  of  Lord  Mansfield  m  Sayer  v^  ^ooocl,, 
wh^re  be  said  (a)  that,  ''by  amending^  the.  Coi^irj^.qiijk 
make  that  right,  which  the  def^dant  himself  ^deRstoQjl| 
to  be  so,  by  his  going  down  to  trial."  I  was  at  first  a  lit- 
tle staggered  by  the  cases  of  Ferrers  v.  Weall  and  Gr^- 
Jith  ¥•  Crockford,  which  were  decided  sinoe  I  took  ay 
seat  in  this  Court,  and  in  which  I  concurred ;  but  it  appean 
to  me  that  they  are  altogether  distinguishable  from  the  pre- 
sent, and  consequently  that  the  rule  for  the  amendment 
myst  be  made  absolute. 

Mr.  Justice  Burrouoh. — If  an  application  had  been 

made  at  Nisi  Prius  to  add  the  similiter^  the  Lord  Chief 

Baron  would  have  allowed  it  to  have  been  done  as  a  mere 

.^S  !    A  matter  of  course;  and  the^partiesj,q}4gfc^tojyif^je  t^     care 

that  they  went  down  to  trial  on  a  perfect  record.  rr 

Ib    v«ra    -   .  .'in  1 


5^* 


VfiSt^^l  ihe^iai^er;  for  ih  (^ndfy  y.  Jlf^S (a),  where  ^4aMr 
i^cAfiJl^r  bBndWded  tb  the  dovih,  fnisrt^Jtd  of  the  country,  tSS^ 
mrM'  plaihtiff  kaaed  a  simHtei-,  mA  took  the  record        *•  ••  •« 

f  I     I  J  BLOOM. 

aiftW'id' t^il;  Mid  thb  def^ndbtit  obtained  a  verdict,  tfai^ 
C6{i]^^tiw6d'tfa&TnfbrtnaKty  fii  the't^  to  be  amended^ 
iid'iih  )bI  iiot^'  by  Mr.  Serjt.  WitHami  to  :B^)iil^  v.  jffo^ 
&fiii{iif);iie  says  that ''  it  was  6hte  holden  that  the  waiit  of  a 
MiiSSier  Was  iiot  aided  or  amendable  after  verdict,  Cooper 
T.'Sp€nceHj:\  And  that  wher^,  in  the  similiter,  the  de- 
felidiufit^s  name  was  put  uistead  of  the  plaintiff's.  Lord 
Gait  Jiisticd  Lee  dismissed  the  Jury,  conceiving  he  had 
n6  'cbmmission  to  try  the  issue.  Heaih  v.  Walker  (d). 
But  that  in  a  subsequent  case,  where  a  similar  mistake 
was  made,  the  Court,  after  trial  of  the  issue,  reftised  to  ar- 
r^t  the  judgment ;  Harvey  v.  Peake  {e) ;  and  that  at  length 
the  similiter  was  allowed  to  be  inserted  after  verdict,  in-^ 
stolid  of  &c.**  for  which  the  grounds  assigned  by  Lord 
Jtfansfietdf  in  Sayer  v.  Pocock,  are  cited  as  an  authority. 
The  nile  for  the  amendment  must  therefore  be  made 

Absolute  on  payment  of  costs. 

And  the  rule  for  confining  the  verdict  to  the  first  plea 

Discharged  without  cpsts  (/). 


r.T.' 


.'(i)lNewRcp.i».  (<D  J^Str.  1117. 

(h)  2  Wm.  Saand.  319  a,  n.  6.  (e)  3  Burr.  1 793. 

(tf)  1  Sir.  641;    S.C.S  Mod.  (/)  Sec  Wright  v.  Horton,  6 

37^    I  Mau.&Sdw.W.      ;. 


r  I' 


t  •  <  ( * 
JJL'}  u  . 


3>BKMiJN,  Demandant;  -Bcrtt,  TenaJlt:    '         '  "'  Aov.90<ib. 

HIS  was  a  proceeding  by  writ  of  entry.     Mr.  Seijeant  ^^^  mtiS- 
Pell  applied  for  a  nUe  nisi,  that  an  attachment  which  had  low  the  tenant 

tcrloctttorjr  proceedJMt  tnd  ajudgment  irregaJarly  obtained  by  the  demandant 

; 

/ 
/ 
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costs,  m^ht  be  set  aside,  cm  the  ground  that  the  FroliiiH 
notary  had  allowed  the  tenant  die  costs  of  a  Judge's  curdsfg 
which  the  Coart  had  ordered  to  be  veacinded^  as  well  at 
the  costs  for  setting  aside  a  judgment  irregularly  signed  by 
the  demandant  (a).  The  lesamed  Serjeant  submitted  Ikat 
ahhough  the  Judge's  order  might  be  consideMd  as  an  i»> 
terlocutory  proceeding,  stSl  thai  there  was  no  statute  wbidi 
had  made  any  provision  for  costs  in  a  writ  of  entry,  whi^ 
must  be  considered  as  a  real  actidn^  and  in  which  no  don* 
ages  are  recorerabte  at  law. 


Lord  Chief  Justice  Best.  —  The  ground  of  this  aiqiiica- 
tion  iff,  to  relieve  die  demandant  from  an  attachment,  wUeh 
has  been  issued  against  him  for  noD-payment  cif  costs.  Ne 
statute  was  required  to  authorise  die  PtothonotaiVs  al- 
lowing the  tenant  the  costs  in  question.  Akboo^  a  m^ 
don  to  set  aside  proceefings  mtsf  not  be  moved  wi&  obstiy 
still  it  is  quite  clear  that  the  Court  hav«  a  disorefin  H 
impose  costs  on  the  party,  and  partievAarly  where  he  bat 
been  gmlty  of  an  nrreguUurity,  as  the  demandant  in  this  cue 
clearly  was;  and  the  tenant  not  only  moved  to  rescind  die 
order,  and  set  aside  the  judgment  with  costs,  but  die 
Court  made  the  rule  absolute  in  the  terms  as  prayed.  Hie 
statute  of  Gloucester  does  not  extend  to  interlocutory  pro- 
ceedings, but  only  provides  for  cases  wheM  final  jadgnwt 
has  been  obtained.  Besides,  t&e  costs  in  questloii  caa- 
not  be  considered  as  costs  in  the  cause.  T  am  (herttoie 
of  opinion,  that  there  is  no  ground  for  this  appli 


Mr.  Justice  Park.  —  Costs  on  motions  of  this  descrip- 
tion may  be  allowed  or  not,  as  the  Court  may  di&akfit,  and 
if  an  application  were  made  at  chambers,  to  amend  any  df 
the  proceedings  in  a  writ  of  entry,  it  is  clear  that  it  coM 
only  be  done  on*  payment  of  coste. 


(a)  See  unit,  page  69i. 
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My.  Jottiee  BtntnouaH,  and  Mr.  Juatiee  Gassleb,  con*'  j^f*^ 

—  Dbnman, 

Rale  reraseo.  bvh, 


I>ATni  r.  The  Gotcrnor  and  Company  of  the  Bank  of       Mond^, 

Enolahd.  Sov.^h. 

R  HIS  was  a  special  action  on  the  case,  for  breach  of  duty^  where  the  Oo- 

in  permitting  a  transfer  of  the  plaintifTs  stock,  without  ▼c™©'  *nd 

his  authority,  and  for  refusing  to  pay  him  the  dividends  Bank  of  Eng- 

thereon.     The  first  count  of  the  declaration  stated,  that  !^i^^^^ 

the  phmtiff  was  entitled  to  10,000/.  3  per  cent.  Consoli-  fcrredorgoid 

3      \   M         •  •  ...  .  m  %  out  under  forged 

dated  Annuities,  standing  in  his  name  in  the  books  of  the  powers  of  attor- 

defendants ;  and  that  the  defendants,  contrary  to  their  duty,  uon'on  Um*  ^' 


permitted  this  stock  to  be  transferred  out  of  the  plaintiff's  ^|^5je 
name,  without  his  authority,  by  which  the  plaintiff  had  lost  bolder,  for  per- 
die  stock,  and  all  benefits  and  advantages  that  he  would  to  be  transferred 
have  acquired,  if  such  stock  had  continued  in  his  name,  ^rity^andre- 
ITie  third  count  was  Kke  the  first,  except  that  it  complamed  hi^"§,^J?Ji^ 
oftSL  part  of  178/.  18^.  Long  Annuities,  belonging  to  the  dendidue  there- 
plaintiff,  being  permitted  by  the  defendants  to  be  transfer-  his  property  in 
red  out  of  his  name,  without  his  authority.    The  second  ^®  J^^^ 
count  stated  that  before  the  time  of  the  committing  the  «nd  that  the 

,  ,  .^  Bank  could  not 

grievances  theremafter  next  mentioned,  the  plamtiffwas  refuse  to  pay 
lawfully  possessed  of  a  certain  other  large  sum,  to  wit,  ^ends,  although 
10,000/.  3  per  cent.  Consolidated  Annuities;  which  said'  J*  knew  of  the 

*  r  ^  '  forgeries  six 

last  mentioned  stock,  before  the  time  of  the  committing  months  before 

Ai.«i  .,.  .«  m  t       ■"**  dividends 

of  the  said  last  mentioned  greivances,  was  m  the  care  of  the  became  payable, 
defendants,  and  standing  in  the  public  books  of  the  de-  iSjl^theUiegai 
fendants,  in  the  name  of  the  plaintiff,  for  the  purpose,  toin«fe"  hfd 
amongst  other  things,  of  paying  to  the  plainti£F^  or  to  such  which  drcum- 

;  I  stance  be  con- 
cMiled  from  the  Bank,  and  did  not  demand  payment  of  the  dividends  until  after  the  escape  of  the 
party  who  bad  committed  the  forgeries : — on  the  groundsi  Fhtt,  that  H  is  Amt  Aity  of  the  Bank 
to  prevent  the  entry  of  a  transfer  of  stock,  antil  they  are  satisfied  that  tha  par^.  claiming  to  make 
such  transfer  is  duly  authorised  to  do  so;  And  Seeondltf,  that  the  mere  act  of  conceidment  by 
the  holder,  in  tha  aheeace  of  proof  of  assent  to^  or  adcpdoo  of  the  acts  of  the?  offending  party, 
would  not  divest  the  forpier  of  his  right  of  action,  which  vested  immediately  oa  the  illegal  trans- 
fcnbeiiig  made. 
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2^8^.  penon  cyr  persons  as  he  should  leg«Hy  uppoiiit  fbr 
that  purpose^  all  the  dividends,  interest,  and  prodnee 
which  might  and  should  accrue  due  for  and  in  respect  of 
the  said  last  mentioned  stock,  whilst  the  same  should  not 
be  transferred  to  any  person  or  persons  in  the  said  books 
with  the  order  and  authority  of  ihe  plaintiff;  and  that  be- 
fore and  at  the  time  of  the  committing  of  the  grieraneei 
thereinafter  mentioned,  the  plaintiff  was  entitled  to  the 
said  last  mentioned  stock,  and  the  same  had  not  been,  aor 
was  transferred  in  the  said  books  to  any  perscm  or  per- 
sons with  the  order  or  authority  of  the  plaintiff;  snd 
thereupon,  by  reason  of  the  premises  in  that  count  raeatm- 
ed,  the  defenduits  became  and  were  liable,  and  it  beesae 
and  was  their  duty  to  pay  to  the  plaintiff,  or  to  suck  per- 
son or  persons  as  he  should  legally  appoint  tor  that 
purpose,  all  the  dividends,  interest  and  produee  wbidi 
might  and  would  accrue  due  for  and  in  respect  of  tiie  nid 
last  mentioned  stock,  whilst  the  same  was  not  transfisned 
in  the  said  books  to  any  person  or  persons  with  the  order 
or  authority  of  the  plaintiff.*'  A  request  to  pay  tiie  diri- 
dends  on  the  SOth  September ^  18I80,  and  a  refusal  by  die 
Bank  was  then  averred.  The  fourth  count  was  the  sameti 
tiie  second,  except  that  it  applied  to  dividend  due  in  re- 
spect of  178/.  18«.  Long  Annuities.  The  cause  wasint 
tried  at  the  Sittings  after  Trinity  Term,  1821,  andseeonl- 
ly,  at  the  Sittmgs  after  Hilary  Term,  18S2,  before  the  Isie 
Lord  Chief  Justice  Dallas,  when  a  verdict  was  found  Ar 
the  defendants,  and  the  &cts  were  afterwards  ovdend  b; 
tiie  Court  to  be  reduced  into  the  following  case: *- 

The  plaintiff,  in  the  month  of  May,  1819,  had  standisg 
in  his  own  name,  in  the  books  of  the  de&ndaaiOy  10,OIW 
8  per  cent.  Consolidated  Bank  Annuities f  IISL  Ui* 
Long  Annuities;  and  800/.  Navy  5  j90r  e^mU  AmmUsi; 
and  was  at  that  time  entided  to,  and  in  faoei|it«f^lii9  di- 
vidends arising  fltmi  the  said  several  ttodka^  and  In'M^ri 
1819,  he  received  the  dividends  on  the  Ap^^mmK,  OMA- 


/ 


I 
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'k4J0ik}ii^iB  Chiaier,  1319,  thefdivideikdB  upoq^  Birf&      •«*» 
f.Jjonf^AnnuilMfi^^dt&diTideads  itpo^  d|Bfr»M<*GtesbiB,    iMBAlk  of 

tioAiStkJnl^  in  every  year;  and  the  dividends  u|>ontLioilg 
.AnnitttiMii)eib|;  pay^bld  M  ihei^iikjipni,  wmdflQth  Ofi»- 
e-AfTjin^verf  jncar.       ;  ...  .  .if»  -  l.i     u  t 

li^r^^pid  out  tbesunof  5OO(NL=Sjji^€0fti.  Gomolidafeed  Bilr 

iAf»mitift#i  part  of  tha  Consolidated  Bank  Annuities  tben 
l<9tanding.in;  the  name  of  the  plaintifF  in  the  books  of  tke 

tdytfftndante;  and  on  the  15th^o9Mi6er^folloiring,  the  aidd 

Mem^  Drummand  9o]d  out  the  further  sum  of  500018 
'^^iMU'  Consolidated  Bank  Annuities,  then  also  standing 
J  Jill  tl|e /name  of  the  plaintiff,  in  the  books  of  die  defand- 
(tanta^  uiMbr  and  by  virtue  of  two  certain  instrumtnlii, 
i^beaciDg! date  respectively  the  6th  Odober,  1819,  seoAAe 
[,i8th  NavembeVf  1819,  purporting  respectively  to  be  po/yk- 
j€yrs.  of  attorney,  authorising  the  said  Messrs/  Drurnnond 
.i^isell  out  the  said  two  several  sums  of  5000/.  Consolidated 

Annuities^  and  purporting  to  have  been  executed  by  the 
j|>lliintiff«;in  the  presence  of,  and  attested  in  the  names*  tf 

JP.  JDiM^,  and  John  Henry  Davis;  but  the  signatures  to 
(jwkichsaid  several  instruments  and  attestations,  so  por- 

iDWting  to  b^  the  signatiures  of  the  |Jaintiff,  and  the  attei- 
4$^io|i6  oiF.JDavU^  were  respectively  ibrged  and^onntef- 
ifililed'by  the  said  John  Henry  Doris.  ■  .   .  i  v.-  .f 

V .'  b-MftnMMiry,  I8S0,  the  plainfiiff  purchased  Aeftnrtiaar 

sum  of  100/.  N«vy  Qper  eeni^AiamAes;  akidcnihe^lOtfa 
^i£UfM0#^  18SQ|  the  said  Messrs.  DmsmmondfihB  baiillers, 
•VydQ,i>tit,tibttxfittm-of  75/.  Bank  Long  Annuities,  port  of^the 
.^bi>n|(f04muilseattbei^statadteg  in  tbelname  of  tbe^  ^laiqtiBr 
; MillMtlil^lfla^^ theidl^iiHidAta^  utiderc and  byimftueoCli 
-ii^Mir\t4»t^*t:mtlll4Ban^^bteid■gt  dafa^  the  Bd Fsimirn^ 
,^fNIPl^4iIlPKtiitgtiU^#s«ie**olM^a  pdwec  rfajtUnnay  f  lMilhiy» 

mm  tHM^^feam^  DtmmMd  t^Fnefrioiitr^the  jhiiMMi 
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of  75/.  Bank  Long  Annuities,  likewise  purporting  to  hare 
been  executed  by  the  plaintiff,  in  the  ptesence  of,  and  at- 
tested in  the  names  of  JP.  Davis,  and  John  Henry  Davis; 
but  the  signature  to  which  said  la8t-4nentioned  instrmnent, 
in  the  name  of  the  plaintiff,  as  welt  as  the  attestation  of 
F.  Davis,  were  likewise  seyerally  forged  and  counterfeited 
by  the  said  John  Henry  Davis. 

The  plaintiff,  at  or  previous  to  the  dates  of  the  said  se- 
teral  forged  and  counterfeited  instruments,  never  had  an; 
dealings  or  transactions  with  the  said  Messrs.  Drummosdy 
nor  did  he  ever,  previously  to  the  said  dates,  employ  them 
in  any  business  whatever,  or  directly  or  indirectly  author 
rise  or  empower  the  said  John  Henry  Davis,  to  sell  out 
all  or  any  of  the  said  several  sums  of  money,  so  sold  out 
as  aforesaid,  nor  did  he  ever  receive  any  monies  whaterer, 
coming  and  arising  from  the  sale  of  the  said  sums,  know- 
ing  the  same  to  be  the  produce  of  the  said  sales,  or  eidier 
of  them. 

On  the  3d  March,  18^,  the  said  John  Henry  Datit 
was  apprehended,  and  committed  to  Crilispur  Street  Conp 
ter,  to  be  brought  before  the  Lord  Mayor  of  London,  for 
examination,  on  a  charge  of  forgery  of  certain  acceptanees, 
purporting  to  be  of  Messrs.  Drummond,  and  in  respect  of 
which  the  Bank  of  England  had  no  interest  or  connectkm; 
and  on  the  5th  March  then  following,  the  plaintiff,  in  i 
conversation  which  he  had  with  the  said  John  Henry 
Davis  in  the  Giltspur  Street  Compter,  said  to  him,  "as 
you  are  charged  with  committing  a  forgery  on  a  stnuiger, 
have  you  done  any  thing  wkh  regard  to  my  property!"* 
In  answer  to  which  question,  the  said  John  Henry  D&m 
replied,  ''  that  he  had  taken  10,000/.  Consols  belonging  to 
the  plaintiff,  and  75/.  part  of  the  178/.  18«.  Long  Amnu- 
ties,  belonging  to  the  plaintiff.**  Whereupon  tlie  plaintiff 
observed,  ''  then  you  have  endeavoured  to  beggar  ne.* 
This  was  the  first  occasion  in  which  die  plaintiff  became 
acquainted  with  the  sales  of  the  said  several  sums  of  500BL 
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and  5000/.  Consolidated  Bank  Annuities,  and  75/.  liOng       >J?^ 
Annuities.  Dams 

On  the  3d  April  foUowing,  the  said  John  Henry  Davis    xhe  Bank  of 
stiD  being  in  the   Giltspur  Street  Compter,  drew  a  dralft      England, 
in  &your  of  the  plaintiff,  and  also  wrote  a  letter  to  him,  of. 
which  the  following  are  coaxes: 

London,  April  3d,  1820. 

Messrs.  Dmmmond, — I  desire  you  will  pay  to  Horatio 
Davis,  Esqr.  bearer,  the  balance  of  my  account  in  your 
hands,  and  any  money  you  may  receive  for  me  subsequent 
to  this  date.     Your  obedient  servant,       j  wj  jyavis  ** 

April  3d,  1820. 
'^  My  dearest  Brother, — I  enclose  you  a  draft  oa  Messrs* 
Drummond,  for  the  balance  of  my  account ;  you  can  pre- 
sent it  when  you  please.  I  think  it  right  to  inform  you,  that 
I  granted  them  a  power  of  attorney  to  receive  my  salary  at 
the  Lord  Chamberlain's  office  when  it  became  payable^  of 
which  there  will  be  two  quarters,  which  of  course  they  will 
receive,  due  on  the  5th  April.  There  was  also  a  bill  drawn 
by  Major  Mundy,  on  Mr.  Kirkpatrick  in  Paris,  for  40/. 
which  they  were  to  forward,  and  which  I  have  not  heard 
any  tidings  of  from  them ;  I  am  consequently  ignorant  of 
what  money  they  may  have  of  mine,  and  therefore  draw  a 
draft  for  the  balance  generally.  Believe  me  ever  to  remain 
your  affectionate  brother,  j  tt    r%g^ »» 

By  virtue  of  the  said  draft,  the  plaintiff  on  the  2d  June, 
applied  to  Messrs.  Drummond,  and  on  the  6th  of  that  month 
obtained  from  them  the  sum  of  23/.  2s.  Od.  being  the  ba- 
lance of  the  said  John  Henry  Davis's  account  with  them. 

On  the  7th  April  then  next  following  the  date  of  the  draft 
and  letter,  being  after  his  apprehension,  and  previous  to  his 
examination  before  the  Lord  Mayor  on  the  said  charge^  the 
said  John  Henry  Davis  escaped  from  the  Compter,  and  ulti- 
maiely  got  out  of  the  kingdom.  The  plaintiff  gave  no  infor- 
malkm  to  any  person  respecting  the  said  forgeries  or  sales, 
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nor  made  any  claim  upon  the  defendants  in  respect  of  the 
said  several  sums  so  sold  out  as  aforesaid,  until  the  30th  day 
of  September^  1820;  when  he  executed  two  powers  of  attor- 
ney, bearing  date  respectively  the  27th  September,  1880; 
thereby  authorising  Robert  Marsden  and  Charles  Shaw 
to  receive  the  dividends  due  upon  the  said  sum  of  10,OOM 
Consolidated  Bank  Annuities,  and  178/.  ISs,  Long  Annui- 
ties. In  pursuance  of  these  several  powers  of  attorney, 
Marsden  and  Shaw  applied  to  the  defendants,  for  the  pur- 
pose of  receiving  the  dividends  upon  the  several  sums  of 
10,000/.  Consolidated  Bank  Annuities,  and  178/.  lOs.  Long 
Annuities ;  but  the  defendants  refused  to  pay  the  plaintiff 
any  dividends  on  the  said  10,000/.  Consolidated  Annuities, 
or  on  75/.  of  the  Long  Annuities  so  sold  out  as  aforesaid. 

The  values  of  the  several  stocks,  at  the  times  of  the  sales, 
were  respectively  as  follows,  viz. 

6000/,  Consols £3450  *0   0 

5000/.  Consols 3356    5   0 

75/.  Long  Annuities 1348    6   3 

The  value  of  the  whole  at  the  time  of  the 

demand  under  the  powers  of  attorney, 

executed  30th  September,  1820 7987  10   0 

At  the  time  of  bringing  the  action 8801  II    3 

At  the  time  of  the  first  trial 9067    3   3 

At  the  time  of  the  second  trial 9412  10   0 

The  amoimt  of  the  dividends 1125    0    0 

The  Jury  found  that  the  plaintiff  did  not  know  of  the 
forgeries  until  the  5th  March,  1820,  and  that  he  concealed 
them  until  the  30th  September,  1820;  and  that  they  had 
no  other  evidence  of  adoption  than  such  concealment 

Either  party  was  to  be  at  liberty  to  refer  to  the  jdeadings 
or  documents  in  the  course  of  the  argument. 

If  the  Court  should  be  of  opinion,  that  the  plaintiff  was 
entitled  to  recover,  then  a  verdict  was  to  be  entered  forUnii 
for  such  sum  as  the  Court  should  think  fit/for  the  value  of 
the  stock,  together  with  the  dividends  whicb  would  hate 
accrued  due  thereon,  if  the  stock  had  still  remained  stand- 
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ing  in  the  books  of  the  defendants,  in  the  name  of  the  ,183^ 

plaintiff:  but  if  the  Court  should  be  of  opinion,  that  the  Davis 

plaintiff  was  not  entitled  to  recover,  then  the  verdict  was  rue  Bank  of 

to  stand.     Either  party  was  to  be  at  liberty  to  turn  the  ^"««'^»»- 
case  into  a  special  verdict. 

This  case  was  twice  argued;  first,  in  the  last  Easter 
Term,  by  Mr.  Serjeant  Onslow^  for  the  plaintiff,  and  Mr. 
Serjeant  Lawes^  for  the  defendants ;  and  again  in  this 
Term,  by  Mr.  Serjeant  Vaughan,  for  the  plaintiff,  and  Mr^ 
Serjeant  Taddy,  for  the  defendants. 

For  the  plaintiff,  it  was  submitted,  that  as  the  Jury  had 
expressly  found  that  there  was  no  assent  by  him  to  the 
forgeries  committed  by  his  brother,  nor  any  evidence  to 
afford  even  a  presumption  of  an  adoption  of  his  acts,  ex- 
cept by  the  concealment  by  the  plaintiff  from  March  till 
September;  such  mere  concealment  could  not  debar  him 
of  his  right  of  action,  and  more  particularly  so,  as  he  was 
not  aware  of  the  forgery  until  after  his  brother  was  in  cus- 
tody. The  subsequent  concealment,  therefore,  could  not 
operate  as  an  adoption,  as  the  plaintiff  was  guilty  of  no 
act  of  delusion  by  not  disclosing  it  to  the  Bank;  and  hb 
cause  of  action  against  them  arose  at  the  time  of  the  trans- 
fers by  his  brother,  and  which  they  improperly  allowed  to 
be  made  without  any  authorised  power  from,  or  even  with 
the  knowledge  of  the  plaintiff.  There  is  therefore  nei^ 
ther  principle  nor  authority  at  law  to  impeach  the  plain- 
tiff's right  to  recover  against  the  defendants  for  a  tart,  as 
they  have  been  clearly  guilty  of  a  breach  of  duty;  ^rst, 
in  allowing  his  stock  to  be  transferred  without  his  autho- 
rity; and  secondly,  even  if  it  had  not  been  transferred,  in 
refusing  to  pay  him  the  dividends  arising  therefrom. 
With  respect  to  the  breach  of  duty,  it  is  necessary  to  con- 
sider the  rights  and  relative  situations  of  the  parties. 
The  duty  of  the  Governor  and  Company  of  the  Bank  of 
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England  is  regulated  by  various  statutes,  all  of  wfaidi 
breathe  the  same  language.  The  plaintiff  was  Ae  legal 
proprietor  of  certain  stock  at  the  time  of  the  commeDoe- 
ment  of  the  action^  and  on  which  he  had  prevkmsly  re- 
ceived the  dividends.  The  Bank  must  be  oonsidered  ts 
agents  for  the  public  as  well  as  for  the  plaintiff,  as  they  re- 
ceive a  pecuniary  remuneration  for  the  discharge  of  a  cer- 
tain duty,  as  by  tiie  statute  31  Geo.  3,  c.  S3,  a.  3,  they 
are  to  be  paid  for  the  charges  of  the  management  of  die  pub- 
lic debt,  at  the  rate  of  450/.  per  anmam,  for  each  miUioo 
of  the  capital,  and  which  is  reduced  by  a  sabsequcnt  set 
to  the  sum  of  300/.  In  Comyns's  Digest  (a),  it  is  laid 
down,  that ''  in  all  cases  where  a  man  sustaiiia  a  temporal 
loss  or  damage,  by  the  wrong  of  another,  he  may  hare  an 
action  upon  the  case,  to  be  repaired  in  damages,  and  that  it 
lies  against  the  Bank,  &c.  for  refusing  to  transfer  stcx^*' 
And  the  case  of  TheXtn^  v.  The  Bank  o£  England  (b)  is 
referred  to  in  support  of  that  position,  where  the  Court 
refused  to  grant  a  mandamus  to  the  Bank  to  traasfisr 
stock,  on  the  ground  that  the  party  had  his  remedy  by  an 
action  on  the  case,  if  they  refused  to  do  so. 

Hie  mode  of  transacting  business  between  die  Bad^ 
and  the  public  as  to  transfers  of  stock,  is  this:  On  ever; 
loan,  the  contributors  or  contractors  have  their  names 
entered  in  a  book,  which  is  required  to  be  kept  in  the  ae- 
countanf  general's  office,  and  in  which  the  entries  of  tnms- 
fer  must  be  signed  by  the  parties  making  them;  and  die 
persons  to  whom  such  transfers  are  made  must  undenmte 
their  acceptance,  and  no  other  mode  of  transferring  sftod 
can  be  valid.  The  statute  12  Geo.  1,  c.  2,  a.  23,  refen  in 
terms  to  the  statute  1  Gto.  1,  atat.  2,  c.  19  (c).     In 


(«)  VqLI,  3d  Edit.  byKyd,  tit. 
''Action  upon  the  Case^  A." 

(&)  2  Doug.  524. 

(c)  By  tbe  1 1th  section  of 
which  it  is  enacted,  that   **  aB\ 


the  monies  to  be  advaaeed  «r 
contributed  towards  tiie  pvr 
poses  of  that  act  shall  be  deeo- 
ed,  reputed  and  taken,  to  be  one 
capital  or  joint  stocik,  <tai  wUck 
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Case  (a),  where  the  prisoner  was  found  guilty  (m  an  ii 
ment  charging  him  with  forging  a  transfer  of  stocky  an  objec- 
tion was  raised,  (among  others,)  that  the  stock  had  never  been 
accepted  by  the  person  in  whose  name  it  stood ;  and  that 
no  transfer  could  be  made  or  completed  until  the  stock 
was  actually  accepted :  yet  that  objection  was  overruled,^ 
on  the  ground  that  the  nature  of  the  offence  would  not 
have  been  altered,  if  the  party  whose  name  was  forged 
had  not  any  stock  standing  in  his  name ;  for  that  the  trans- 
fer forged^by  the  prisoner  was  complete  on  the  face  of  it, 
and  imported  that  there  was  such  a  description  of  stock 
capable  of  being  transferred,  and  that  neither  the  forgery 
nor  fraud  would  have  been  less  complete  if  the  party  had 
really  had  no  stock.  Although  therefore  the  Bank  do 
not  actually  transfer,  yet  if  they  permit  a  transfer  to  be 
nMide  improperly,  diey  are  guilty  of  a  breach  of  duty,  and 


V, 
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the  aiUHiiiies,  after  the  rate  of 
^Yt  ppunds  per  centum  per  an- 
num,  shall  be  attending ;  and  that 
every  person^  in  proportion  to  the 
money  by  him  advanced  upon  the 
swd  act,  shall  have  and  be  deem- 
ed to  have  an  interest  or  share  in 
the  stocky  and  in  the  proportional 
annnity  attending  the  same,  at  the 
rale  aforesaid,  for  the  nooies  so 
by  faijm  advanced;  and  that  the 
said  capital  or  joint  stock,  or  any 
share  or  interest  therein,  and  the 
proportional  annidty  attending  the 
same  shall  be  assigaable  and 
transferrable  as  the  act  directSt 
and  not  otherwise ;  and  that  there 
shall  be  constantly  kept,  at  all 
reasonable  times,  in  the  office  of 
the  chief  accoaatant  lor  the  time 
being,  within  the  city  of  London, 
a  book  or  books,  wherein  all  as- 
dgnments  or  transfas  of  die  stods, 
or  any  part  thereof,  and  the  pro- 


portional annuity  attendtng  the 
same,  at  the  rate  aforesaid,  shall 
be  entered  and  registered ;  which 
entries  shall  be  conceived  in  pro- 
per words  for  that  purpose,  aad 
shall  be  signed  by  the  parties  mak^ 
ing  such  assignments  or  transfers, 
or,  (if  such  party  be  absent),  by  his 
or  their  attorney  thereunto  law- 
fblly  authorised,  by  writing  ua- 
der  his  or  thdr  hands  and  seals, 
to  be  attested  by  two  or  more 
credible  witnesses;  and  that  the 
person  or  persons  to  whom  such 
transfer  shall  be  made,  do  «m- 
derwrite  his  or  their  acceptance 
thereof;  and  that  no  other  method 
of  assigning  or  transferring  the 
sud  stock,  and  annuities  attending 
Che  sane,  or  any  part  thereof,  or 
any  interest  therein,  sball  be  good 
or  avsdlable  in  law." 

(«)  Russell  on  Crimes,  VoL  2, 
p.  1531. 
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Uable  to  the  party  whose  stock  is  so  wroDgfuHy  transferred. 
In  the  late  case  of  Sutton  v.  The  Bank  of  England  (a),  h 
was  held  that  the  Governor  and  Company  having  neglect- 
ed and  delayed  to  pass  a  warrant  of  attorney  for  the  trans- 
fer of  stock  for  an  unreagonabk  time,  were  liable  to  an- 
swer in  damages  for  a  loss  sustained  by  the  party  execut- 
ing the  power,  in  consequence  c^  an  intermediate  £all  of 
the  funds.  If,  therefore,  the  Bank  are  liable  for  laches 
or  neglect,  a  fortiori,  they  must  be  liable  to  the  plaintiff, 
and  must  be  so  considered  on  the  principles  of  public  po- 
licy. They  are  guarded  and  protected  by  the  Legisla- 
ture, as  a  party  who  causes  a  firaudulent  transfer  to  be 
made  is  guilty  of  forgery,  and  liable  to  the  penalty  of 
death  without  benefit  of  clergy.  When  a  party  wishes  to 
transfer  stock,  a  power  for  that  purpose  must  be  lodged 
at  the  Bank,  and  left  there,  in  order  that  an  enquiry  may 
he  made  whether  it  be  genuine  or  not ;  and  if  a  due  de- 
gree of  caution  be  not  exercised,  they  are  clearly  fiable; 
and  here  both  the  plaintiff  and  his  brother  resided  m 
London  when  the  powers  in  question  were  presented. 
The  purchaser  of  stock  has  no  means  to  discover  that  a 
forgery  has  been  committed;  the  mode  of  ascertainiDg 
it  is  entrusted  to  the  Bank  alone.  But  the  stock  in  ques- 
tion has  never  been  actually  or  legally  transferred,  as  die 
powers  were  forgeries  and  altogether  inoperative  and 
void.  Besides,  the  Bank  has  refused  to  pay  the  plabtiff 
the  dividends  due  on  his  stock ;  and  although  it  may  be 
said,  that  he  has  been  guilty  of  misconduct  by  conceal- 
ment, as  he  ought  to  have  disclosed  all  the  circumstances 
of  the  forgery  to  the  Bank,  yet  the  transaction  on  which 
they  refused  to  pay  the  dividends  took  place  five  months 
before  he  knew  that  the  forgery  had  been  committed;  and 
the  moment  the  powers  were  acted  on,  under  which  the 


(#)  1  Ryan  &  Mood.  N,  P.  G.  6^. 
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unauthorised  transfers  were  made,  the  plaintiflTs  right  of 
action  accrued ;  and  if  so,  it  cannot  be  divested  by  any 
subsequent  circumstances ;  and  either  assent  or  adoption 
by  the  plaintiff  of  his  brother's  acts,  is  altogether  negatived 
by  the  fisicts,  and  finding  of  the  Jury.  In  the  one  case,  he 
must  be  taken  to  have  assented  to  a  felony;  in  the  other, 
he  would  have  been  guilty  of  a  misprision  of  felony;  for  ei- 
ther of  which  he  would  have  been  liable  to  an  indictment 
But  the  commission  of  a  crime  will  not  destroy  a  civil 
right;  and  if  the  plaintiff's  brother  had  been  indicted  for 
forgery,  he  could  not  set  up  as  a  defence  the  assent  of  the 
plaintiff,  so  as  to  purge  his  wrongful  acts.  Although^ 
therefore,  the  maxim  that  "  amnis  rati/uMtio  retrb  tra- 
kitur,  et  mandato  €Pquiparatur,*'  may  be  applicable  to  all 
civil  rights,  it  cannot  operate  in  this  case,  as  there  was 
neither  an  adoption  nor  assent  by  the  plaintiff,  but  a  mere 
concealment  only. 


•. 
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For  the  defendants  it  was  insisted,  that  the  plaintiff's 
stock,  had  not  been  transferred.  It  does  not  appear,  ei- 
ther on  the  face  of  the  declaration  or  by  the  finding  of 
the  Jury,  that  he  has  lost  any  stock  through  the  fraudu- 
lent transfers  made  bv  his  brother.  He  has  never  de- 
manded  it,  nor  has  the  Bank  refused  to  transfer  to  him; 
.and  it  is  only  alleged  that  they  had  refused  to  pay  him 
oertain  dividends  due  on  his  stock,  although  he  had  made 
a  demand  on  them  for  that  purpose.  The  first  and  third 
counts  of  the  declaration,  therefore,  are  altogether  out  of 
the  question ;  and  the  second  and  fourth  merely  state,  that 
it  was  the  duty  of  the  defendants  to  pay  the  plaintiff,  or 
such  persons  as  he  should  appoint,  all  the  dividends  which 
might  accrue  due  in  respect  of  the  stock,  whilst  the  same 
was  not  transferred  in  the  books  to  any  person  with  the 
order  or  authority  of  the  plaintiff;  and  that  on  the  30th 
September,  18^,  he  requested  the  defendants  to  pay  the 
dividends  then  due,  which  they  refused  to  do.     Now,  the 
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plaintiff  knew  of  the  forgeries  committed  by  his  brother 
more  than  fiix  months  before  that  request  was  made,  and 
yet  he  concealed  it  from  the  Bank,  by  whadi  they  suffer- 
ed a  most  serious  injury.  The  proprietors  of  stock  hafe 
public  duties  imposed  on  them  as  well  as  the  Bank,  wko 
may  be  considered  <as  their  agents  fior  the  due  approprisr 
tion  of  money  invested  in  the  pubfic  fimda,  and  keeping  t 
true  and  regular  account ;  and  if  a  ftmud  be  oomndtted  <m 
them,  the  offender  ought  immediately  to  be  brought  to  pub- 
lic justice;  and  here  the  guilt  of  the  offending  party  was 
known  to  the  plaintiff  alone,  and  yet  he  c<Micealed  it  fiton 
the  Bank  until  he  demanded  those  dividends  which  he  knew 
must  have  been  paid,  in  the  mean  tia^e,  to  the  parties  to 
whom  the  stock  had  been  so  improperly  tranafened,  At 
payment  of  which  nught  at  all  events  have  been  prevented, 
if  he  had  m^de  the  necessary  communication.  The  plain- 
tiff, therefore,  has  no  right  to  recover  tho3e  dividends,  on 
two  grounds :  First,  that  an  action  on  the  case  is  not 
maintainable;  and  secondly ,  on  the  ground  of  public  poli- 
cy. First,  as  to  the  form,  nature  and  requisites  of  an  ac- 
tion on  the  case^  and  the  principles  on  which  it  is  founded. 
It  is  quite  clear,  that  it  cannot  be  maintained  against  jus- 
tice and  conscience;  and  here  the  question  is,  not  whether 
the  plaintiff  ^s  right  of  action  vested  at  the  time  the  un- 
authorised transfers  were  made,  but  whether,  under  sH 
the  circumstances  and  facts  connected  together,  he  has 
received  such  a  wrong  as  to  entitle  him  to  recover  hem 
the  defendants;  and  if  he  himself  has  been  guilty  of  an 
offisnce  against  the  law,  or  any  iking  connected  wi&  it, 
his  claim  is  thereby  defeated.  His  conduct  has  been  any 
thing  but  fair  and  candid ;  and  although  he  complains  of 
a  neglect  of  duty  in  the  Bank,  in  allowing  his  stock  to  be 
improperly  transferred,  yet  that,  per  se,  wSl  constitute  no 
ground  of  action ;  and  more  particularly  so,  if  the  come- 
quences  might  have  been  in  any  measure  prevented  throw^ 
the  means  of  the  c<Hnplajning  party;  and  if  he  has 
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to  do  what  lie  ought,  and  the  defendants  have  thereby 
received  an  injury,  it  will  prevent  him  from  recovering; 
and  the  adopticm  or  assent  by  the  plaintiff  to  the  frau- 
dulent acts  of  his  brother,  constitute  a  full  and  legal 
answOT  to  this  action.  He  had  a  duty  imposed  on  him 
by  law;  and  although  the  guilty  party  was  his  own 
brother,  the  obligation  remained  the  same.  Suppose 
the  case  of  a  forgery  by  a  draft  on  a  bknkeri  who  had 
paid  the  sum  drawn  for,  and  the  person  who  had  forged 
the  draft  was  afterwards  met  by  the  party  whose  name  he 
had  forged,  and  if  he  did  not  seise  him,  but  allowed  him  to 
escape,  it  is  quite  clear  that  he  could  maintain  no  action 
against  the  banker  who  had  paid  the  money.  So,  if  goods 
be  stolen  from  a  carrier,  although  he  is  responsible  at* all 
events,  yet  if  the  owner  meet  the  thief,  or,  knowing  that 
die  theft  had  been  committed,  he  afterwards  assists  in  con- 
cealing the  offisnder,  he  could  have  no  right  of  action 
against  the  carrier,  eidier  on  the  custom  of  the  realm  or  for 
a  breach  of  contract.  So,  in  the  case  of  an  escape  of  a 
debtor  from  the  sheriff,  if  the  escape  were  countenanced  by 
the  creditor,  or  if  he  aided  or  asristed  therein,  he  could  not 
recover  against  the  sheriff.  Agun,  if  through  the  oon- 
duet  of  a  plaintiff,  an  injury  is  superinduced  to  a  defend- 
ant, the  former  loses  his  remedy ;  and  here,  the  plaintiff, 
by  keeping  the  forgeries  a  secret,  caused  the  accounts  at 
the  Bank  to  become  entangled ;  and  if  they  had  received 
the  earliest  communication,  they  might  have  taken  prompt 
measures,  and  immediately  brought  the  offender  to  jus- 
tice ;  and  which  was  defeated  by  the  improper  concealment 
by  the  plaintiff  Formerly,  the  remedy  by  an  action 
on  die  case  was  unknown,  but  the  party  aggrieved  had 
•  his  remedy  by  writ;  but  as  complicated  injuries  arose, 
which  required  different  remedies,  the  statute  of  Weit^ 
mmter  S,  (18  Edw.  1,  c  S4),  provided  that  •*  Quo- 
tienscumque  de  cetera  evenerit  in  Cancellaria^  quod  in 
uno  casu  reperitur  breve^  ei  m  canHmili  casu  cadente  sub 
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lg24.  eodem  jurCy  et  simili  indigente  remediOf  eoncordent  ck- 
Davis  rid  de  Cancelktria  in  brevifaciendof  vei  aiiermineni  que- 
Bank  of  ^^^^^^^  *^  proximo  parliamento^  et  scribani  casus  in  quilms 
Bnoland.  concordare  non  possuni  et  referani  eos  ad  proxsmum  par- 
liamenium,  et  de  consensujurisperitorumifiat  breve ^  ne  coih 
tingat  de  cetero  quod  curia  diu  dejiciat  querenMus  in 
justitia  perquirenda''  Writs,  therefore,  were  to  be  soiled 
and  adapted  to  the  &cts  of  each  particular  case,  and  not 
confined  to  one  individual  act  or  thing ;  and  in  Bird  r. 
Randall  a  distinction  was  drawn  between  cases  of  joint 
trespassers  and  joint  contracts ;  and  Lord  Mams/ieid  said  (o), 
*'  Another  essential  difference  between  those  cases  upon 
torts  and  actions  upon  the  case,  is,  that  those  are  actions 
stricti  juris;  and  therefore,  a  former  recoyery,  release, 
or .  satisfaction  cannot  be  given  in  evidence,  but  must  be 
pleaded;  but  an  action  upon  the  case  is  founded  upon  the 
mere  justice  and  conscience  of  the  plaintiff's  case,  and  is 
in  the  nature  of  a  bill  in  equity,  and,  in  effect,  b  so;  and, 
therefore,  such  a  former  recovery,  release,  or  satisfibction 
need  not  be  pleaded,  but  may  be  given  in  evidence:  fiir 
whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bartheplaintifrs  recovery,  may,  in 
an  action  on  the  case,  be  given  in  evidence  by  the  defend- 
ant; because  the  plaintiffmust  recover  upon  the  justice  and 
conscience  of  his  case,  and  upon  that  only.**  There,  too,  it 
was  held,  that  although  a  complete  right  of  action  had  ac- 
crued, it  might  be  divested  by  subsequent  circumstances; 
and  therefore,  that  a  UMSter  could  not  twiawitytn  as  sc- 
tion  for  enticing  away  his  servant,  after  die  latter  had  paid 
him  the  penalty  stipulated  by  his  articles  for  leaving  him. 
At  all  events  the  plaintiff  could  <mly  be  entitled  to  recover 
such  dividends  as  he  had  required  the  Bank  to  pay  him,  and 
which  they  refusedyttfir,  those  which  became  due  on  die  Long 
Annuities,  on  the  5th  Aprils  1830,  and  those  on  the  Consols, 

(«)  3  Burr.  1363. 
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in  the  month  of  JtUt/  following ;  and  if  the  plaintiff  had  given 
notice  of  the  forgeries,  of  which  he  had  notice  on  the  5th 
March  preceding,  the  Bank  might  have  refused  to  have 
paid  those  dividends  to  the  persons  to  whom  the  transfers 
were  made;  and  if  so,  they  are  not  recoverable  by  the 
plaintiff;  for,  according  to  the  case  of  Stokes  v.  Twit* 
chen  (a),  if  a  party  be  privy  to  an  illegal  transaction,  he 
cannot  recover,  as  he  must  be  taken  to  be  equally  criminal 
vrith  the  actual  aggressor;  and  it  was  there  held,  that  money 
paid  as  a  premium  for  an  apprentice,  by  a  parent  to  a 
master  under  an  indenture,  cannot  be  recovered  back,  if 
such  indenture  be  void,  for  not  having  the  amount  of  the 
premium  inserted  therein;  although  the  statutes  relative 
to  the  duties  payable  on  such  indenture,  impose  a  penalty 
on  the  master  alone  for  such  omission;  as  the  parent,  by 
executing  the  instrument,  must  be  considered  to  be  aware 
of  its  illegality,  and  therefore  in  pari  delicto  with  the  maa- 
ter.  With  respect  to  the  assent  of  the  plaintiff  to  the  acts  of 
hiabrother,  it  may  be  implied  as  well  as  express ;  and  there 
may  be  an  original  or  subsequent  assent  as  well  in  law  as  in 
fact;  and  a  subsequent  adoption  must  be  considered  in 
the  same  Ught  as  the  original  assent.  And  although  it  may 
be  said  in  this  case  that  the  plaintiff  has  only  been  guilty 
of  a  concealment;  yet  silence  gives  consent:  and  if  no 
complaint  be  made  at  the  time,  it  amounts  to  an  adoption. 
At  all  events,  the  concealment  has  a  retrospective  effect: 
and  in  Hull  v.  Pickersgill  (b),  it  was  held,  that  an  uncerti- 
ficated bankrupt  cannot  maintain  an  action  oftrespasa 
against  subsequent  creditors,  for  breaking  open  his  house 
and  seizing  his  afler-acquired  property,  although  his  as-> 
signees  do  not  ratify  the  seizure,  and  although  they  were 
upknowD  to  the  defendants  until  afler  the  commencement 
of  the  action;  on  the  ground,  that  a  subsequent  adoption 
by  the  assignees,  of  the  entry  and  seizure  by  such  ere* 
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ditors  justified  them,  as  such  adoplaon  was  equiTaknt  to  % 
command.     So  here,  the  assent  by  the  jdaintiff  to  the  ficaiid, 
after  the  communication  made  to  him  by  his  brother,  must 
be  considered  in  the  same  light  as  if  he  had  been  acquainted 
with  it  from  the  beginning,  and  must  have  reference  to  the 
acts  of  forgery,  which  the  pkdntiff  adopted  by  such  con- 
ceabnent.    Secondly ^  this  action  cannot  be   maintainsd 
by  the  pkintiff  against  the  defendants  on  the  ground  of 
public  policy.     It  is  an  estaUisbed  rule,  that  no  actioB 
can  be  maintained  where  a  felony  has  been  committed  Ibr 
any  matter  which  arises  directly  or  collaterally  out  of  tlial 
felony,  until  after  prosecution  or  convictioii.     The  zight 
of  administering  public  justke  is  entrusted  to  certain  in* 
diriduals ;  and  the  principle,  that  a  civil  actioD  is  merged  ia 
a  felony,  is  founded  on  the  ground  of  public  poliey ;  as,  if  an 
individual  may  obtain  a  remedy  by  private  action  on  a 
contract  which  has  been  carried  into  effect  in  viidatiaB 
of  law,  a  public  prosecution  would  seldom,  if  ever,  be  le- 
sortedto;  and  it  is  the  weU-known  policy  of  the  law  to  assist 
the  justice  of  the  country,  and  not  to  stifle  or  suppress  it 
If  a  party  has  sold  and  delivered  smuggled  goods,  he  csb- 
not  derive  any  benefit  firom  the  contract,  as  it  was  made  id 
infringement  of  the  law :  so,  if  a  person  has  bestowed  Us 
work  and  labour  in  printing  newspapers  on  unstamped  pa- 
per, or  without  the  nanie»of  the  printer  and  publisher,  al- 
though these  are  mere  statutable  regulations^  he  cannot  be 
entitled  to  recover  (a).    In  Dawies  v.  Coveneigk  (6),  wlieiv 
the  defendant  was  indicted  for  a  felony  in  breaking  the  pun- 
tiff's  house  and  taking  his  money,  and  found  guilty,  and  the 
plaintiff  afterwards  brought  an  action  of  trespass  i^ainsC 
the  defendant  for  entering  his  house,  and  carrying  away  the 
money;  the  question  was,  if  after  the  defendant  was  con- 
victed and  found  guilty,  and  bwnt  in  the  hand  for  this  f^ 


(a)  See  the  stotute,  38  Geo.  3,  c.  78. 

(k)  Style's  Rep.  346;  S.  C.  2  RoUe^s  Abr.  557. 
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at  the  suit  of  the  Commoiiwealthy  an  action  of  trespass  quote 
elaumtm  /regiif  and  for  carrying  away  the  money,  was 
maintainable  by  the  party  who  was  thus  robbed,  against 
the  party  that  robbed  him;  and  Lord  Chief  Justice  RoUe 
there  drew  the  distinction,  and  said,  **  This  is  after  a  conyic* 
tion,  and  so  there  is  no  fear  that  the  felon  shall  not  be  tried: 
but  if  it  were  before  conviction,  the  action  would  not  lie, 
for  the  danger  the  felon  might  not  be  tried."  There,  the 
action  was  brought  against  the  offender  himself,  and  grew 
immediately  out  of  the  felony;  but  in  Higgins  v.  Butcher, 
Mr.  Justice  Tanfield  said  (a),  *'  if  a  man  beats  the  servant 
o{J.  S.  so  that  he  dies  of  that  battery,  the  master  shall 
not  have  an  action  against  the  other  for  the  battery  and 
loss  of  the  service ;  because  the  servant  dying  of  the  ex- 
tremity of  the  battery,  it  is  now  become  an  offence  to  the 
Crown,  being  converted  into  felony,  and  that  drowns  the 
particular  offence  and  private  wrong  offered  to  the  master 
before,  and  his  action  is  thereby  lost;  to  which  Mr.  Justice 
Feimer  and  Mr  Justice  Yeherion  agreed."  That  was  con* 
firmed  by  Mr.  Justice  Twi^sden,  in  Cooper  v.  Wiiham  {b) ; 
and  Higgins  y»  Butcher  was  also  referred  to  in  Ditwkes  v. 
Co9ef^eigh{c),  In  Bractan{d),  it  is  laid  down,  that  if  one 
knows  that  another  has  been  guilty  of  a  crime,  he  shall 
immediately  acquaint  the  King  with  it,  vim,  **  Si  dt  aKquis 
qui  aUum  noverit  inde  esse  culpabHem  ;  vel  in  aUquo  crimi^ 
nosum,  statim  et  sine  intervaUo  aliquo  accedere  debet  ad  ip* 
sum  regem  si  possit^  vel  miUerey  Mt  venire  nanpossit,  ad  all- 
T^^^  regifamiliarem,  et  omnia  ei  manifestare  per  ordinem. 
Nonenimdebetmorariin  uno  loco  per  duos  noetestvel perdu* 
OS  dies,  antequampersonamregis  videat,  necdebet  €uialiqua 
negotia  quamvis  urgentissima  se  converter e;  quia  vixper- 
nUttitur  ei  quod  retro  aspiciat''  And  by  the  statute  21  Hen* 
8,  c.  1 1,  it  is  cfnacted,  that  the  owner  of  stolen  goods  shaU 
be  entitled  to  restitution  after  the  attainder  of  the  fekm, 
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viz.  in  case  he  prosecutes  the  offender  to  conrictuMu    It 
therefore  follows^  that  if  an  individual  knows  that  another  his 
committed  a  forgery  on  him,  or  been  guilty  of  a  felony,  he 
ought  to  make  it  known  as  soon  as  possible,  in  order  that 
the  offender  may  be  brought  to  public  justice ;  and  if  he 
does  not,  he  is  guilty  of  a  misprision  of  felony.    In  Hawkmit 
Pleas  of  the  Crown  (a),  it  is  laid  down,  that  ''  generaUj, 
misprision  of  felony  is  taken  for  a  conceahnent  of  felonj, 
or  a  procuring  of  the  concealment  thereof,  whether  it  be 
felony  by  the   common  law,   or  by  statute.      In  Hak^t 
Pleas  of  the  Crown  (6),  it  is  said,  that  the  crime  of  mii- 
prision  of  felony,  is  the  concealing  of  a  felony,  which  a  man 
knows,  but  never  consented  to ;  for  that,  if  he  consented,  he 
is  either  principal  or  accessary  in  the  felony,  and  consequent- 
ly guilty  of  misprision  of  felony,  and  more;  *'  and  again,  it  is 
said(e),  ^'if  A.  knows  that  B»  hath  committed  a  febny, 
but  doth  not  discover  it,  this  doth  not  make  A.  an  accea- 
sary  q/ifer,  but  it  is  misprision  of  felony,  for  which  A.  maj 
be  indicted,  and  upon  his  conviction  fined  and  imprisoned. 
Mbprision  of  felony,  therefore,  does  not  consist  in  the  par- 
ticipation of  the  original  act,  but  in  the  concealment  of  tlie 
offence.     And  here  the  plaintiff  had  not  only  communicat- 
ed with  the  offender,  but  given  no  information  to  the  Bank 
on  the  subject,  which  it  was  his  bounden  duty  to  hafe 
done,  or  he  should,  in  point  of  strictness,  have  ccwuDenoed 
a  prosecution  himself,  as  his  interest  was  principally  aflfected. 
On  the  whole,  it  is  clear,  that  he  has  been  guilty  of  a  deie- 
liction  of  public  duty,  and  if  a  party  remain  dormant  tiB  the 
actual  offender  has  eluded  public  justice,  he  thereby  loiei 
those  privileges  the  law  might  otherwise  have  afforded  luBif 
and  if  the  plaintiff  had  communicated  the  circumstaneei 
within  his  knowledge  to  the  Bank,  they  might  have  pot 
his  brother  in  a  place  of  greater  security ;  and  it  wooU  be 
too  much  to  say,  that  one  person  can  allow  another  to  eo- 


(a)  Vol.  U  8th  Edit,  by  Cur- 
wood,  p.  73. 


{h)  VoLl,byWikoii,p.S7i 
(e)  Id.  618. 
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joy  the  fruits  of  bis  crime,  and  to  lay  by  for  any  unlimited 
time  witbout  prosecution ;  and  although  here  the  conceal* 
ment  by  the  plaintiff  was  only  for  the  space  of  six  months, 
yet  he  might  have  connived  at  the  offence  for  an  indefi- 
nite period ;  and  the  statute  of  limitations  cannot  apply,  as 
the  payment  of  every  new  dividend  creates  a  new  cause 
of  action.  In  Hales  Plects  of  the  Crown  (a),  it  is  said, 
that  the  apprehending  of  a  felon  is,  in  many  cases,  a  duty, 
and  not  arbitrary,  even  in  cases  of  a  private  person,  with- 
out  any  other  warrant  than  what  the  law  gives,  and  that 
the  omission  thereof  is  a  misdemeanor. 

On  these  grounds  therefore,  as  well  as  on  principle  and 
authority,  it  was  the  duty  of  the  plaintiff  as  an  individual 
to  render  the  public  a  service  required  at  his  hands,  viz, 
either  by  endeavouring  to  prevent  a  commission  of  crime, 
or  in  case  of  its  being  committed  and  made  known  to  him, 
to  disclose  it  as  quickly  as  possible,  in  order  that  the  offend- 
er might  not  escape  unpunished.  And  here  the  Court  must 
determine  according  to  principle  and  public  justice,  and  not 
allow  themselves  to  be  actuated  on  by  private  feelings  or 
the  relative  situations  of  the  parties. 
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In  reply,  it  was  insisted,  that  the  defendants  had  lost  no 
remedy,  or  any  opportunity  they  might  have  otherwise  had, 
by  the  plaintifTs  not  communicating  to  them  what  had  trans- 
pired between  him  and  his  brother,  during  the  time  the  latter 
was  in  custody ;  nor  could  they  be  placed  in  abetter  situation 
if  such  communication  had  been  made.  The  offender  being 
in  custody  on  a  criminal  charge,  the  Bank  were  empowered 
to  detain  him,  and  ought  to  have  attended  to  the  means  of  en- 
suring his  safe  detention,  and  the  plaintiff  was  not  only  igno- 
rant of,  or  unconnected  with  his  escape,  but  did  not  know 
of  the  forgeries  until  long  after  they  had  been  committed, 
and  then  merely  concealed  his  knowledge  of  them  for  six 
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months,  which  could  not  amount  to  an  adoption.  The 
stock  was  either  divested  out  of  the  plaintiff  by  the  frao- 
dulent  sales,  or  not;  and  if  not,  he  was  clearly  entitled  to 
receive  those  dividends  which  the  Bank  refiised  to  pay,  on 
demand  being  made  for  that  purpose.  The  case  of  Bird 
v.  Randall  is  altogether  inapplicable,  as  there  the  master 
had  recovered  the  whole  of  the  penalty  from  his  servanti 
which  must  be  considered  as  a  full  satisfaction,  previously 
to  the  commencement  of  the  action  for  enticing  him  awaj; 
and  the  authority  of  that  case  has  been  since  questioned  (a). 
So,  in  Hull  V.  Pickersgillf  the  assignees  of  an  uncertificated 
bankrupt  adopted  an  act  of  trespass  as  their  own,  but  that 
cannot  apply  to  a  tortious  act  of  concealment^  which,  it  is 
contended,  the  plaintiff  has  been  guilty  of.  But  a  mere 
concealment  is  not  an  adoption  of  a  forgery.  Although  it 
has  been  assumed  that  the  dividends  have  been  paid  to 
another,  there  is  no  foundation  for  such  a  presumptioiL 
It  has  also  been  said  that  the  plaintiff  cannot  be  entitled  to 
recover  on  the  ground  of  pubUc  policy^  as  it  was  his  duty 
to  make  a  communication  to  the  Bank,  when  he  was  aware 
of  the  nature  of  the  offence  committed  by  his  brother,  as 
being  against  the  State;  and  that  a  civil  remedy  by  actioD 
is  merged  in  a  felony :  but  that  is  too  general  and  broid 
a  proposition.  In  actions  against  carriers,  where  goods 
have  been  feloniously  stolen  whilst  on  their  progress,  the 
owner  may  recover  against  the  carrier  in  an  action  for  the 
loss,  through  the  negligence  or  misconduct  of  hunselfor 
his  servants,  although  public  justice  has  not  been  sa&fied 
by  the  apprehension  or  conviction  of  the  felon.  Akhou^ 
it  has  been  said,  that  an  action  cannot  be  maintained 
against  a  party  who  lias  been  guilty  of  a  felony,  until  after 
conviction,  and  that  the  same  law  applies  to  third  personsj 
according  to  the  case  of  HigginsY.  Buic^er,  yet  if  a 
pawnbroker  receive  stolen  property,  and  the  owner  brings 
trover  for  it  whilst  it  continues  in  the  possession  of  the  pawn* 
broker^  the  party  ckit^g  caiihbt  be  considered  as 

(«)  See  Godndi  v.  Boidmrp,  9  East,  78. 
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ry  to  the  robbery,  but  is  entitled  to  recover,  although  the 
felon  has  not  been  proceeded  against,  or  even  apprehend- 
ed. With  respect  to  the  authority  cited  from  Bracton,  vix. 
that  a  person  ought  not  to  stay  in  one  place  for  two  nights  or 
days  before  he  saw  the  person  of  the  king,  it  is  wholly  beside 
the  present  question,  (orkx  neminem  cogitadimpossibilia. 
At  the  time  the  plaintiff's  brother  made  the  confession  to 
him,  he  was  in  custody  for  a  capital  offence;  and  if  he  had 
been  convicted,  there  would  have  been  no  doubt  but  that 
his  life  would  have  been  forfeited.     Even  if  the  plaint^ 
can  be  said  to  have  been  guilty  of  a  misprision  of  felony, 
it  only  subjects  him  to  fine  and  imprisonment,  the  amount 
.and  duration  of  which  is  altogether  in  the  discretion  of  the 
Court.    A  civil  remedy  ought  not  to  be  confounded  with  a 
•criminal  offence ;  and  although  a  party  must  answer  for  the 
one,  it  does  not  deprive  him  of  his  right  to  the  other. 
Although  it  has  been  assumed,  that  if  the  plaintiff  had 
.made  the  communication  to  the  Bank,  they  would  not  af- 
tei:wards  have  paid  the  dividends  to  another  person;  yet 
if  he  did  not  know  of  the  forgery  until  after  the  transfers 
.  h^  been  made,  they  could  not  refuse  to  pay  him  the  divi- 
jdends ;  and  the  admission  by  the  Bank,  that  a  party  is  a  pro- 
•prietor  of  stock,  is  conclusive  to  shew,  that  they  are  bound 
^to  pay  him  only,  and  no  other.    By  the  statute  \2  Geo.  1,  c. 
S,  3*  ^,  it  is  enacted, ' '  that  the  cashier  to  whom  monies  shall 
JErom  time  to  time  be  issued  for  payment  of  the  annuities 
therein  mentioned,  after  the  rate  of  three  pounds  per  cen- 
tum per  annum^  shall  from  time  to  time,  without  delay,  ap- 
.ply  and  pay  the  same  accordingly.*'    That  must  be  taken  to 
-apply  to  the  proprietors,  whose  names  are  registered  in  the 
books;  and  if  a  person  forge  an  order  on  a  wharfinger,  and 
t)ie  goods  are  sold  in  coi^sequence,  and  an  action  is  brought 
by.  the  real  proprietor,  there  can  be  no  doubt  but  that  the 
wharfinger  is  liable.  So  here,  the  defendants  are  liable  to  the 
]^iuntiff,  as  th^y  ought  not  to  have  admitted  the  title  of  a 
.party  cUdming  under  forged  powm,  without  using  due  di* 
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particularly  so,  where  the  act  complained  of  did  not  arise 
The  Bank  of    through  the  default  or  knowledge  of  the  plaintiff  himself. 

EltOLAlfO. 

Cur.  adv.  rvft. 

Lord  Chief  Justice  Best  no^  delivered  the  judgment 
of  the  Court  as  follows. — This  is  an  action  of  tort.  The 
first  count  of  the  declaration  stated  that  the  plaintiff  was  en- 
titled to  10,000/.  3  per  cent.  Consolidated  Annuities,  stand- 
ing in  his  name  in  the  books  of  the  defendants;  and  that 
they,  contrary  to  their  duty,  permitted  this  stock  to  be 
transferred  out  of  the  plaintiff's  name,  without  his  autho- 
rity, by  which  the  plaintiff  had  lost  the  stock,  and  aIlb^ 
nefits  and  advantages  that  he  would  have  acquired,  if 
such  stock  had  continued  in  his  name.  The  third  count 
was  like  the  first,  except  that  it  complained  of  75/.,  part  of 
178/.  18#.  Long  Annuities  belonging  to  the  plaintiff,  being 
permitted  by  the  defendants  to  be  transferred  out  of  his 
name,  without  his  authority.  The  second  count  stated 
that  the  plaintiff  was  possessed  of  the  Consolidated  Annui- 
ties mentioned  in  the  first  count,  and  that  he  had  autho- 
rised no  transfer  of  this  property,  and  yet  the  defendants 
refiised  to  comply  with  a  demand  he  had  made  on  them  to 
pay  him  the  dividends  due  on  this  stock.  The  fourth 
coiuit  was  the  same  as  the  second,  except  that  it  applied 
to  the  Long  Annuities  mentioned  in  the  third  count— -The 
first  question  we  are  to  decide^  is,  have  the  stocks  which 
stood  in  the  plaintiff's  name  in  the  books  of  the  Bank  been 
transferred  out  of  that  name  ?  We  think  that  the  pon- 
tiff's property  in  the  funds  has  not  been  transferred— that 
he  is  still  the  legal  holder  of  these  funds,  and  entitled  to 
the  dividends  payable  on  account  of  them.  He  cannot 
therefore  have  a  verUict  on  the  first  or  third  counts;  and 
there  is  no  occasion  for  us  to  consider  what  verdict  is  to 
be  entered  for  the  value  of  the  stock,  which  these  counts 
state  that  the  plaintiff  has  lost  by  an  unauthoiriqed  traps- 
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fer.  The  Sper  cent.  Consolidated  Annuities  are  perpetual 
annuities,  which  have  been  created  by  Parliament,  in  con- 
sideration of  loans  made  to  the  State  by  the  original  pro- 
prietors, subject  to  a  right  of  redemption  in  Government. 
The  Long  Annuities  were  created  by  the  same  autho- 
rity, and  for  similar  loans,  for  a  certain  number  of  years. 
Both  the  Consolidated  Annuities  and  the  Long  Annui- 
ties are  transferrable  at  the  Bank.  This  is  not  a  spe- 
cies of  property  that  could  be  transferred  by  delivery. 
The  assent  of  the  owner  to  part  with  it  must  be  express^ 
ed  in  writing;  and  it  will  be  found  that  it  has  always  been 
the  practice  to  transfer  by  writing,  and  that  the  law  re- 
quires such  a  mode  of  transfer.  I  take  it  to  be  clear,  that 
a  transfer  in  writing,  not  made  by  the  party  transferring, 
or  some  agent  duly  authorised,  can  have  no  effect.  A 
forged  indorsement  on  a  bill  of  exchange  conveys  no  in- 
terest in  such  bill.  Transferrable  shares  of  the  stock  of 
any  company  cannot  be  divested  out  of  the  proprietors  by 
any  act  of  the  company  without  the  authority  of  the  stock- 
holders. The  Bank  of  England  has  no  more  authority 
to  affect  the  interest  of  any  stock-holder,  than  the  most  in- 
significant chartered  company  has  to  dispose  of  the  shares 
of  any  of  the  members  of  such  company.  The  Legisla- 
ture, (so  far  from  allowing  any  act  of  the  Bank  to  deprive 
the  stock-holder  of  his  interest),  has  taken  care  to  direct 
in  what  manner  the  interest  he  has  in  the  public  annuities 
shall  be  conveyed  away,  and  to  declare  that  no  other  n^ode 
of  conveyance  shall  be  legal.  Under  the  early  Loan  Acts, 
tallies  were  delivered  to  the  first  contractors;  and  they 
were  authorised  to  transfer  their  interest  by  indorsement 
on  their  tallies,  which  indorsements  were  directed  to  be  re- 
gistered in  the  books  of  the  Bank.  The  entry  of  these  in- 
dorsements in  the  Bank  books  was  only  to  inform  the  Oo- 
vemment  who  were  the  persons  to  whom  the  dividends 
were  payable;  the  right  of  thesie  persons  to  the  divi- 
dends depending  entirely  on  the  indorsement  on  the  tally. 
With  this  indorsement  the  Bank  had  no  more  to  do,  than 
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they  have  with  the  mdorseniJ^iit  on  any  bffl  which  they 
have  accepted ;  and  yet  they  were  as  nduch  bound  to  pay  the 
dividends  accordiitg  to  the  indbrsettienft  oil  die  tally,  as  thej 
are  to  pay  their  acceptance  accordiiig  to  the  iodorsenieiit  <» 
the  bill  accepted.  These  tallies  are  not  now  uftcd;  but 
the  shares  of  the  loah  contractors  tad  fh^  aKngneei 
are  registered  in  books  k^pt  at  the  Bank.  Iii  rnkbj^  if  nol 
all  the  Loan  Acts,  the  indde  of  ttansfeHing  iHxick  is  pr^ 
seribed  by  the  following  #ords :  '*  There  shall  ht  kept  h 
the  office  of  the  Accomptant  in  London,  booki,  whereiD 
transfers  of  stock  shall  be  entered,  which  entries  shaB  k 
iigi^d  by  the  parties  making  such  tiwfiilfers,  or  by  thdr 
attornies  authorised  by  writing  tinder  theit  hands  aod 
seals,  and  attested  by  two  witnesses;  and  the  penoDS  to 
whom  such  transfers  are  made  shall  underwrite  their  ae- 
ceptance :  afid  no  other  method  of  transferring  stock  thA 
be  good  {ay  The  assignnient  by  the  stock-holder,  and 
the  acceptance  by  the  assignees,  complete  the  tnnsfer. 
The  Bank  take  no  part  in  this  transaction :  they  are  only  to 
see  that  the  transfer  is  properly  registered  in  their  bdoks. 
In  the  piresent  case,  the  assignment  by  the  dtOck-hoUer  is 
wanting,  the  persons  who  made  the  assignment  having  no 
authority  from  the  stock-holder.  The  Bank  books  should 
contain  a  perfect  transfer;  and  I  admit,  that  even  copies 
of  these  books  are  primd  facie  evidence  in  a  Court  of 
justice,  that  such  a  transfer  has  been  duly  Hmde.  This  is 
settled  by  the  cases  of  Breton  v.  Cope  (6),  Marsh  v.  O* 
nett  (c),  and  Auriol  v.  Smith  (d).  But  in  the  latter  case,  tfce 
Lord  Chancellor  made  an  exception  to  this  rede,  andirUch 
applies  to  the  present  case.  His  Lordship  said  {e),  "  Whert 
the  question  is,  whether  a  transfer,  purporting  to  be  the 
hand-writing  of  an  individual,  is  genuine,  the  books  them- 
selves must  be  produced." — ^Why?  that  the  party  sap- 


(a)  See  12  Geo.  1,  c.2,  s.  23;  I 
Geo.  I,  Stat.  2,  c.  19,8.11. 

(b)  Peake'8  m.  Pri.  Ca«.  3d  edit. 
43. 


(c)  2  Esp.  Rep.  665l 

(d)  ISVes,  198. 
{e)  Id.  S06. 
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posed  to  have  made  the  transfer  might  shew  that  it  was 
not  hi^  Iiand^-writing.  If  a  stock-holder  is  permitted  to 
shew  that  a  transfer  purporting  to  be  made  by  himself 
is  not  his  writing,  he  must  also  be  permitted  to  shew,  tliat 
when  a  transfer  is  made  by  attorney,  the  pretended 
attorney  had  no  authority^  the  power  under  which  he 
claimed  to  act  being  a  forgery.  We  are  not  called  on 
to  deddcy  whether  the  Bank,  the  parties  who  presented  the 
forged  power  of  attorney,  or  the  parties  who  accepted  the 
stocks  under  the  said  transfer,  are  to  endure  the  loss.  We 
know  that  funds  will  not  be  issued  from  the  Exchequer  to 
pay  the  dmdends  on  the  stock  in  the  plaintiff's  name,  and 
the  same  stock  in  other  persons'  names.  We  feel,  that 
these  circumstances  may  occasion  dilBculty  an4  embarrass- 
ment to  the  Bank.  We  think,  however,  that  the  Bank 
should  be  subjected  to  such  difficulty  and  embarrassment, 
rather  than  the  btock-holder  should  suffer  injustice.  |t 
is  the  duty  of  the  Bank  to  prevent  the  entry  of  a  trans- 
fer, until  they  are  sat^ed  that  the  person  who  claims  to 
be  allowed  to  make  it  is  duly  authorised  to  do  so.  They 
may  take  reasonable  time  to  make  enquiries,  and  require 
proof  that  the  signature  to  a  power  of  attorney  is  the  writ- 
ing  of  the  person  whose  signature  it  purports  to  be. 
It  is  the  Bank,  therefore,  and  not  the  stock-holder,  who 
is  to  suffer,  if,  for  want  of  enquiry  (and  it  does  not  appear 
that  any  enquiry  was  made  in  this  case)  they  are  imposed 
on,  and  allow  a  transfer,  made  without  a  proper  autbori* 
ty,  to  be  entered  in  their  books.  We  cannot  do  justice 
to  the  plaintiff,  unless  we  hold  that  ^e  stocks  are  still  his. 
If  we  say  that  they  have  been  transferred,  and  that 
he  must  take  a  verdict  for  compensation  for  the  loss 
of  th^m,  (as  these  transactions  occurred  four  years  ago,) 
the  highest  sum  that  we  can  give  upon  this  verdict  will 
fell  very  short  of  what  it  will  cost  the  plaintiff  to  replace 
his  capital ;  and  he  must  besides  lose  all  the  dividends 
that  have  become  due  since  the  trial,  which  took  place 
nearly  two  years  since.     In  every  case  that  can  occur,  the 
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l^f^'  stock-holder,  (if  he  is  to  proceed  for  compensation),  must 
Davis  run  the  risque  of  having  his  capital  and  income  diminished 
The  Bank  of  ^Y  ^  ^^^^  ^  ^^^  funds  between  the  verdict  and  judgment; 
England,  ^jj  j  jf  ^y^^^^  judgment  be  delayed,  as  will  frequently  happen^ 
by  the  occurrence  of  any  legal  difficulty,  he  will  lose  die 
dividends  that  would  have  become  due  to  him  during  that 
time.  This  case  shews,  that  that  time  may  be  several 
ye^Ts.  It  may  be  said,  that  he  may  prevent  this,  by  ffe> 
placing  the  stock ;  but  it  may  frequently  happen,  that  hif 
is  not  in  a  condition  to  do  so.  Another  consequenoe  of 
the  stocks  being  considered  as  transferred,  will  be  most 
alarming  to  those  who  live  at  a  distance  from  Ltm- 
don,  and  receive  their  dividends  by  attorney,  namelj, 
that  their  <;laim  to  compensation,  in  case  their  stocb 
should  be  transferred  without  their  authority,  may  be 
barred  by  the  statute  of  limitations.  What  has  latdy 
occurred,  has  shewn  us,  that  the  forging  of  powers  of 
attorney  to  transfer  stock  may  be  concealed  for  more 
than  six  years;  and  the  cases  of  Battley  t.  Faulkner {d^^ 
Shofi;  V.  McCarthy  {b),  and  JBrotm  v.  ^otrarcf  (c),  prove 
that  the  statute  of  limitations  begins  to  run  from  the  time 
of  the  act  being  done  that  gives  occasion  to  the  actkm, 
although  it  was  not  known  to  the  party  who  sufiers  from  it 
I  can  find  no  case  in  which  the  question,  whether  the 
stock  is  transferred  by  the  act  of  the  Bank,  has  ever  been 
raised.  There  is  one  in  Bamard$ston*s  Reports  of  Cases  in 
Chancery  (df),  where  a  man  of  the  name  of  Edward  Horn* 
son  got  South  Sea  Stock,  which  belonged  to  another  Ed- 
ward Harrison,  placed  to  his  account  in  the  books  of  tbe 
Company,  and  then  transferred  this  stock  to  his  broker  to 
sell,  and  which  he  accordingly  sold.  A  bill  was  afterwards 
filed  by  the  executor  o{  Edward  Harrison,  the  owner  of  the 
stock,  against  the  executor  of  Edward  Harristm,  who  so 
fraudulently  procured  it  to  be  placed  to  his  account;  and 


(a)  3  Barn.  &  Aid.  288.  (c)  4  B.  Moore,  608. 

{b)  Id.  626.  (d )  Harrison  v.  Pryse,  p.  324 
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Lord  ChanceUor  Hardwicke  said,  that  the  plainti£P  should 
have  a  quantity  of  stocky  equal  to  that  transferred^  bought 
for  him,  or  else  have  a  satisfaction  for  the  stock  equal  to 
what  it  was  worth  at  the  time  it  was  sold  out ;  and  his  Lord- 
ship addedy  *'  There  may  be  another  question  of  a  more  diffi- 
cult nature,  and  that  is,  how  far  the  Company  may  be  liable 
to  make  the  plaintiff  satisfaction,  in  case  there  are  not 
sufficient  assets  left  in  the  hands  of  the  executor  of  the 
Mr.  Harrison  who  improperly  possessed  himself  of  this 
stock.** — In  the  report  of  that  case  it  seems  to  be  assumed, 
that  the  stock  had  passed  out  of  the  name  of  the  owner  by 
the  transfer  under  a  fraudulent  assumption  of  his  name,  al- 
though he  never  assented  to  such  transfer.  But  whether 
it  had  so  passed  or  not  was  not  considered ;  and  I  there- 
fore cannot  think  that  case  as  an  authority  against  our  opin- 
ion, if  it  were  correctly  reported.  I  think,  however,  that 
it  is  not  correctly  reported  by  Bamardiston,  for  the  same 
case  is  to  be  found  by  the  name  of  Harrison  v.  Harri* 
son  (a).  In  this  report,  it  appears  that  the  stock  was 
transferred  by  a  trustee;  and  if  so,  the  question,  whether 
a  transfer  unauthorised  by  the  stock-holder  would  alter  the 
property  in  the  stock,  could  not  arise,  the  trustee  having 
a  legal  authority  to  transfer,  although  he  might  be  guilty  of 
a  breach  of  trust  by  exercising  that  authority.  This  cir- 
cumstance also  accounts  for  the  doubtful  manner  in  which 
Lord  Hardwicke  speaks  of  the  liability  of  the  Company 
to  replace  the  stock.  The  question  there  was,  whether 
the  South  Sea  Company  were  bound  to  prevent  a  breach 
of  trust,  and  not  whether  a  stock-holder's  name  can  be 
taken  from  the  books  without  his  own  authority,  and  the 
Company  that  has  permitted  this  act  not  be  responsible 
for  the  consequence  of  it. 

We  are  not  called  on  to  decide  whether  those  who  pur- 
chase the  stocks  transferred  to  them  under  the  forged 
powers,  might  require  the  Bank  to  confirm  that  purchase 
to  them,  and  to  pay  them  the  dividends  on  such  stocks ;  or 

(a)  2Atk.  121. 
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wljietJbef  th^  neglect  to  enquiri^  ii^.^auth^ntici^  of  tlif 
Pavis  powers  of  attco^y^  wight  not  throw  oixt^em  the  loss  that 
The  Bank  of  ^^^  ^^^^  occasiQ^ed  by  the  forgeries.  But  tp  prevent,  as  &i 
Enqlano.  i^  ^e  caDi  the  aliM^m  which  sld,  ^rgumentj  urg^4  ^  bel^lf  o{ 
the  Bank  is  Ul^ely  to  eJ^cite,  we  wil^  say  that  the  Bank  caiimot 
reiuse  to  pay  the  4iY^e^ds^ftubs^ue^t  purcbasierspf  t^o^ 
stocks.  If  th^  Bank  should  sf^y  to  sucl^  8^b8eque^t  pu];ch^- 
sers,  the  persons  of  whom  you  bo\^h^  w^se  not  legally  fp^ 
sesf  ed  of  the  stocks  th^y  sold  you^  the  a^swei:  Yf  o\4d  be— 
the  Bank,  ii^  the  books  which  the  k^fr  r^uirea  them  to 
keept  and  for  the  keeping  of  which  they  repeiye  a  remu- 
neration from  the  public,  have  ^ egister^^  these  persons  a^ 
the  owners  of  these  stocks,  t^d  the  BanlL  capnot  be  per- 
mitted tq  say  I  th^t  such  persons  are  not  tl^e  owper^.  If  t|us 
be  not  tl^e  lawi  whp  will  purchase  stocky  ox  who.  can  be 
pertain  (l|at  the  stock  which  he  hpldi^  belongs  tfo  him?  It 
has  ever  been  ^  ohject  of  the  Legislature  to  giye  &d% 
to  the  transfer  .of  shares  in  the  public  funds.  This  ftciii- 
ty  pf  transfer  is  o^ie  of  the  advances  belonging  to  t|uf 
fpecies  of  property ;  and  this  advantage  iwpiil^  b^  entii^ 
destroyed,  if  a  purchaser  should  ]}p  required  tp  )oo|l  to  tbe 
regularity  of  the  transfers  to  all  tijie  varipiis  persons  throuj^ 
whom  such  stock  had  passed.  Indeed,  from  liie  mamia 
in  which  stock  passes  fropi  man  to  njan,  frpnpi  the  uniop  ol 
stocks  bought  of  different  persons  lender  the  saine  nsioe, 
and  the  impossibility  of  distinguishing  what  was  reguMf 
transferred,  from  what  was  not,  it  is  impossible  to  jtrace  the 
title  of  stock  as  we  can  that  of  an  estate.  We  camiQt  M^ 
further,  nor  is  it  the  practice  ever  to  attempt  to  look 
further  than  the  Bank  books  for  the  title  of  the  person 
who  proposes  to  transfer  to  another.  The  stocks  m 
question  remaining  the  property  of  the  plaintiff,  and  Iu> 
right  to  them  not  being  affected  by  the  fqrgeriies,  iriun 
is  to  prevent  his  recovering  the  dividends  due  19  resped 
of  such  stocksi  It  appears  that  he  4i|cl  pop  know  (A 
the  forgeries  until  several  months  after  they  W€^  ^oaaiilif 
ted.     It  is  true,  that  when  his  brother  informed  him  thai 
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he  had  committed  diese  foi^geries,  the  plaintiff  did  not         iftH. 
eommtinicate  such  information  either  to  the  Bank,  or  to         davu 
any  magistrate,  until  after  the  brother  had  escaped  from    ^ |,,  g*^^^  ^ 
the  prison  in  which  he  was  confined,  and  was  probably      Bmolanh. 
out  of  the  kingdom.     The  plaintiff  also  accepted  from  his 
brother  a  draft  for  the  balance  which  he  had  in  Drummond^t 
bands.    This  conduct  of  the  plaintiff  might,  under  circum* 
stances,  amount  to  a  misdemeanor.    The  law  of  England^ 
which  gires  to  individoab  the  important  right  of  prosecut- 
ing criminals,  requires  all  men  to  assist  in  the  furtheranee 
of  securing,  prosecuting,  and  punishing  men  who  conceal 
or  compound  felonies. 

It  has  been  truly  said,  that  the  plaintiff  could  in  this  case 
only  sed^  to  recover  such  dividends  as  he  had  required 
the  Bank  to  pay  him,  and  which  they,  having  been  so 
lequiredt  had  refused  to  pay;  and  that  the  dividends  de- 
oumded  were  those  which  became  due  on  the  Long  Annu- 
ities, on  the  5th  Aprils  1820,  and  those  on  the  Consols 
which  became  due  in  the  month  of  July  of  the  same  year. 
But  these  dividends,  it  is  contended,  the  plaintiff  is  barred 
from  recovering,  because  the  Bank,  (the  plaintiff  not  hav- 
ing given  them  information  of  the  forgeries),  may  have  paid 
them  to  other  persons. 

We  agree  with  the  counsel  for  the  Bank,  that  if  it  had 
appeared  that  the  Bank  had  paid  those  dividends  to 
p^rsons^  to  whom,  (if  the  plaintiff  had  informed  them  of  the 
forgeries,  as  he  ought  to  have  done  on  the  5th  Marck^ 
1820)  they  could  have  refused  to  pay,  then  he  cannot  le- 
eover  such  dividends  in  this  action.  We  say  in  the  lan- 
guage of  Lord  Mansfieldf  in  Bird  v.  RandaU  (a),  ^'  that 
whatever  will,  in  equity  and  conscience,  according  to  the 
circumstances  of  the  case,  bar  the  plaintiff's  recovery, 
may  be  given  in  evidence  by  the  defendant;  because  the 
plamtiff  must  recover  upon  the  justice  and  conscience  of 
his  own  case,  and  upon  that  only.*'  But  we  say  that  it  does 
lM>t  appear  on  this  case  that  any  thing  was  given  in  evi- 

(a)  S  Burr.  1903. 
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dence  by  the  defendants,  that  did  in  equity  and.  conscience 
bar  the  plaintiff.  It  is  not  enough,  to  defend  the  action, 
for  the  defendants  to  say,  that  they  might  have  paid  these 
dividends  to  other  persons.  On  the  principle  laid  down 
by  Lord  Mansfield,  they  must  prove  that  they  have  pud 
them  to  persons  to  whom  they  could  have  refused  to  pay 
them,  had  they  been  informed  of  the  forgeries :  but  no  ei^- 
dence  of  any  such  payment  appears  in  this  case. 

It  has  been  insisted  at  the  bar,  that,  upon  principles  of  pub- 
lic policy,  we  ought  not  to  permit  the  plaintiff  to  prevail  m 
this  action.  Public  policy  is  a  doctrine  on  which  Judges 
should  proceed  with  caution,  otherwise,  the  rights  of  the 
subjects  of  this  country  would  depend  on  their  discretioo. 
There  are  many  things  which  most  of  us  think  against  good 
policy,  for  which  actions  are  brought,  for  instance,  wageis. 
We  ought  not  to  trust  ourselves  with  so  dangerous  a 
power  as  that  of  acting  judicially  on  disputable  policy. 
Can  we  say  that  indisputable  policy  requires  that  a  man 
should  lose  his  all,  for  a  misprision  of  felony  ?  Policy  pre- 
vents the  assertion  of  a  civil  right,  only  in  cases  where 
the  action  is  brought  for  doing  something  directly  inju- 
rious to  the  public,  or  declared  to  be  so  by  positive  law. 
Thus,  if  the  law  has  forbidden  the  doing  of  an  act,  it 
has  recognised  the  impolicy  of  doing  it ;  or  if  it  has  c<Hn- 
manded  an  act  to  be  done,  it  has  recognised  the  impolicy 
of  not  doing  it,  and  the  Courts  would  not  allow  an  actioD 
to  be  maintained  for  doing  the  act  prohibited^  or  abstain- 
ing from  doing  the  act  commanded.  Therefore,  if  die 
plaintiff's  action  had  been  founded  on  jthe  concealment  of 
the  forgeries,  it  could  not  have  been  supported.  But  t^ 
action  is  founded  on  the  refusal  of  the  Bank  to  pay  on  de- 
mand the  dividendi»  of  the  plaintiff  due  on  stocks  belong- 
ing to  him.  The  misprision  of  felony  of  which  he  has  been 
guilty,  forms  no  part  of  his  case.  If  misprisioDkof  feloAy 
is  t0.)i^  .opposed  to  the  action^  it  must  jb^^on  t^ie  ^luid 
th^ ,  the  plaintiflj;  Mving  h»d  a  ppq^ji  fff^^^  of  ac^i^n  on 
account  of  the  Bank's  refusing  to  do  their  public  duty  by 
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paying  hhn  his  dividends,  has  forfeited  his  right  to  main-        }^ft^' 
tain  such  action  by  being  guilty  of  misprision  of  felony.         ^4^" 
We  know  nothing  of  forfeitures  on  notions  of  pubUc  policy.    The  Bank  of 
For  forfeitures  we  must  have  positive  law.   Misprision  of  fe-        "^w^^"**' 
lony  is  but  a  misdemeanor,  and  punished  not  by  any  forfei- 
ture, but  by  fine  and  imprisonment,  at  the  discretion  of  the 
Court  before  which  the  offender  is  convicted.   The  defend- 
ants' counsel  have  attempted  to  apply  to  this  case,  the  rule 
that  civil  actions  are  merged  in  a  felony.     If  the  plaintiff 
was  seeking  to  recover  property  which  had  been  obtained 
by  means  of  these  forgeries,  either  from  the  forger,  or  any 
person  who  had  received  it  from  him,  the  defendants  might 
protect  themselves  under  this  rule.     But  it  has  never  been    • 
held,  that  the  owner  cannot,  before  prosecution  of  the  fe- 
lon, proceed  for  redress  against  the  persons  through  whose 
negligence  the  thief  committed  the  felony.     If  goods  are 
stolen  from  a  carrier  or  inn-keeper,  the  owner  may  bring 
his  action  against  him  without  instituting  any  prosecution 
against  the  felon.     The  Bank  stand  in  the  situation  of  the 
carrier  or  inn-keeper.     It  has  never  been  decided,  that 
a  concealment  of  the  felony  firom  the  carrier  or  inn-keeper, 
by  the  owner  of  the  goods,  was  an  answer  to  such  an  ac- 
tion.    Concealment  can  be  no  answer  except  the  Jury  were 
to  infer  from  it  that  the  owner  was  privy  to  the  robbery, 
or  the  defendant  could  shew  that  such  concealment  had 
prevented  him  firom  recovering  the  goods.    This  case  was 
put  to  us  in  argument:   A.  knowing  that  B.  has  forged 
A.'s  name  to  a   draft;  on  his  banker,  sees  B.  come  out 
of  the  banker's  shop,  with  the  money  obtained  by  the  for- 
'  gery,  and  neither  arrests  17.,  nor  gives  any  information 
to  the  banker :    could  A*  recover  this  money  again  from 
the  banker?   A  Jury  in  such  a  case  tnust  find  that  A.  was 
privy  to  the  forgery  at  the  time  it  was  committedy  And 

I 

'  would,  I  think,  infer  that  A.  assented  to  it;  and  such' flad- 
ing  would  preVent  his  recovering  in  an'alrtiotl  against  the 
banker.     But  in  the  prese'ht  case,  the  Jitr^  have  ^pMlily 
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iiegatiyed  all  knowledge  on  the  part  of  the  plaintiff,  until 
three  months  after  the  forgeries;  they  have  also  negatived 
assent,  sajring,  they  have  no  eridence  of  assent,  except 
the  concealment  of  what  came  to  the  plaintiff's  knowledge 
three  months  after  the  forgeries,  from  which  they  have  not 
inferred  assent,  nor  can  we. 

A  verdict  must  therefore  be  entered  for  the  plaintiff,  on 
the  second  and  fourth  counts,  for  the  amount  of  the  divi- 
dends demanded  by  him  from  the  Bank,  and  which  tbej, 
contrary  to  their  duty,  refused  to  pay  him. 

Judgment  for  the  plaintiff  accordingly  (a). 


(a)  This  Judgment  was  after- 
wards reversed  by  the  Court  of 
tUm^i  Benehy  on  a  writ  of  error, 
on  the  ground  that  the  declaration 
was  bad»  as  it  did  not  appear  that 


the  dividends  had  ever  been  issued 
by  Government  to  the  Bank ;  and 
that  until  they  were  issued,  it  wv 
not  the  duty  of  the  Bank  to  pty 
them.  See  5  Bam.  &  Cress.  185. 


iVov.  9QtL  Davies  and  Others  v.  Brown,  Esq. 

againsuh^WM-  i^J^-  Serjeant  Pell^  on  a  former  day  in  thi^  Term,  ob- 
foAh^e^^^of  ^^"^^  *  ^'®»  calling  on  the  defendant  (the  Warden  of  the 
a  prisoner  com-  Fleet)  to  shew  cause  why  he  should  not  permit  the  pltin- 

mitted  to  his  . . -».  .i_    •  .  i        i  «  , 

custody  in  eze-  tilTs  or  their  attorney  to  mspect  and  take  copies  of  the 
SatThe  party  *^*^^  corpus,  retum  and  commitment  thereupon,  imdcr 
at  whose  suit  he  which  One  Jonathan  Haskins  was,  on  the  18th  AusuMt  last, 

was  committed,  •        i  i      •*«-       x  o  ' 

cannot  caU  for  "Committed  by  Mr.  Justice  Gaselee  to  the  custody  of  tbe 
au  inspect  on       Warden,  charged  with  a  debt  due  to  the  plaintiffs.    He 


of  the  writ  of 
habeas  carpua 
and  retum 
thereto,  or  of 
the  comnUtHtur, 
nor  is  the  War- 
den bound  to 
furnish  copies 


foimded  his  motion  on  an  affidavit  of  the  plaintiff**s  attor- 
ney, which  stated  that  this  action  was  brought  against  the 
defendant  as  Warden,  for  the  escape  of  Haskins,  who  was 
committed  to  his  custody  in  execution  for  a  debt  due  to  Ae 
ihl^\'^^'^^  plaintiffs.     That  being  advised  that  it  was  material  and 

under  which  a 

prisoner  b 

charged  in  his  custody,  are  incorporated  in  theUst  of  causes  under  which  be  is  detained,  and  »luA 

are  deposited  with  the  derkof  the  papers  of  the  prison. 
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necessary,  for  the  support  of  the  action,  to  give  in  evi- 
dence the  habeas  corpus  and  return,  with  the  Judge's  com- 
mitment thereunto  annexed  ;  and  it  being  also  advisable, 
for  the  security  of  the  plaintiffs,  that  they  should  obtain 
true  copies  of  these  documents  previously  to  proceeding 
to  the  trial  of  this  cause,  the  deponent  applied  to  the  de- 
fendant as  Warden  of  the  Fleet,  and  with  whom  the  habeas 
corpus,  return,  and  committitur  were  deposited  at  the  time 
of  his  receiving  Haskins  into  his  custody,  for  true  copies  of 
these  documents,  when  the  defendant  declined  furnishing 
the  same,  nor  would  he  suffer  the  deponent  to  inspect  them. 
Under  these  circumstances,  the  learned  Serjeant  con- 
tended, that  as  it  was  necessary  to  set  out  the  commit- 
iitur  in  the  declaration,  and  give  the  writ  of  habeas  and 
return  on  which  the  commitment  was  founded  in  evidencSe, 
the  plaintiff  could  not  safely  proceed  to  trial  without  in- 
specting them,  as  if  the  committitur  were  not  correctly 
set  forth  in  the  bill,  the  variance  would  be  fatal.  That 
die  writ  of  habeas  must,  at  all  events,  be  considered  in  the 
nature  of  a  public  document,  and  in  which  the  plaintiffs 
have  an  interest.  The  learned  Serjeant  referred  to  the 
cases  of  Wilson  v.  Rogers  (a),  where,  in  an  action  of  tres- 
pass and  false  imprisonment,  brou^t  by  the  plaintiff,  who 
had  been  sued  in  the  Court  of  Conscience,  in  London,  the 
Court  of  King's  Bench  allowed  him  to  inspect  the  pro- 
ceedings, so  far  as  they  related  to  the  suit  against  himself, 
on  the  ground  that  every  man  has  a  right  to  look  into 
the  proceedings  to  which  he  is  a  party.  So  in  Edwards 
V.  Vesejf  {b),  where  the  plaintiff,  having  been  fined  for  ne- 
glect of  duty  as  an  under  officer  to  the  Commissioners  of 
Lieutenancy  for  the  city  of  London,  brought  an  action  of 
trespass  against  the  defendant  for  distraining  Upon  him, 
the  Court  granted  the  plaintiff  a  rule  for  ine(pecting  and 
taking  copies  of  the  rates  and  assessments  made  by  the 

(a)  2  Str.  1242.  (6)  Cas.  temp.'Hardw.  2d  edit,  by  Lee,  128. 


no 
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1824-^  Commissioners.  And  although  in  the  case  of  The  Kmg  ▼. 
Dr.  Pumell  (a),  it  was  held  that  in  an  informatiim  against 
the  defendant,  for  a  misdemeanor  in  his  office  of  Vice- 
Chancellor  of  the  University  of  Oxford,  a  rule  for  taking  a 
copy  of  the  University  statutes  in  the  care  of  the  keeper 
of  the  archives  was  refused  by  the  Court  of  King* s  Bench; 
yet  it  was  on  the  principle/  that  no  man  accused  of  a  crime 
shall  be  bound  to  furnish  evidence  against  himself*  That, 
however,  cannot  apply  to  the  present  case,  as  the  mere 
regularity  of  the  proceedings  is  the  only  question  between 
the  parties ;  and  if  so,  the  plaintiffs  are  clearly  entitled  to 
the  inspection  of  the  documents  as  prayed  for. 

Mr.  Serjeant  Vaughauy  Mr.  Serjeant  Lawes,  and  Mr. 
Serjeant  Wilde,  now  shewed  cause,  on  an  affidavit  of  the 
defendant,  which  stated  that  the  writ  of  habeas  corpus,  re- 
turn and  committitur  vrete  lodged  with  hhn  at  the  time  of 
the  commitment  of  Haskins,  and  were  now  in  the  defend- 
ant's custody,  ready  to  be  produced  and  dealt  withjas  the 
Court  should  direct.  The  defendant  also  admitted  that 
he  had,  since  the  commencement; of  the  suit,  been  applied 
to  by  a  clerk  of  the  plaintiff's  attorney,  for  copies  of  the 
writ  of  habeas,  return  and  committitur,  and  to  inspect  the 
same,  which  the  defendant  refused ;  but  that  he  at  the 
same  time  offered  to  furnish  the  clerk  with  a  copy  of  the 
causes  of  detention  against  Haskins,  which  the  clerk  stat- 
ed would  not  be  sufficient  for  his  purpose ;  and  the  de- 
fendant concluded  by  stating,  that  he  has  been  informed, 
and  believes  that  it  has  been  the  invariable  practice  of  for* 
mer  Wardens  of  the  Fleet  prison,  when  an  action  had  been 
brought  against  them  for  an  escape  or  other  cause  con- 
nected with  their  duties  as  Wardens, ,  not  to  allow  the  in- 
spection, or  to  furnish  copies  of  official  documents  f^diiig 
the  suit. 

(fl)  1  Sir  W.  Bl.  37,  46.  8.  C.  1  WUi.  239. 
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Under  these  circumstancesi  it  was  submitted  tliat  the      \1™1 
pI&inti£Ps  had  no  right  to  call  on  the  defendant  to  furnish 
evidence  in  an  action  against  himself,  and  more  particu- 
larly 80,  after  bill  filed  and  delivered,  and  plea  pleaded ; 
and  that  altliough  actions  for  escapes  had  been  frequently 
brought  against  his  predecessors  in  office,  yet  that  no 
application  similar  to  the  present  appears  to  have  been 
made,  and  it  is  not  only  contrary  to  principle,  but  to  ana- 
logous decisions.  In  The  King  v.  The  Sheriff  of  Chester  (a), 
the  Court  of  King's  Benefit  after  action  brought  against 
the  sheriff  for  not  levying  under  a  writ  issued  out  of  the 
Court  of  Great  Session,  refused  to  grant  a  rule  calling 
on  the  sheriff  to  give  the  plaintiff  inspection  of  the  writ» 
in  order  to  frame  the  declaration,  although  the  writ  was 
in  the  sherifTs  possession :  and  Lord  Chief  Justice  AIh 
bott  there  said  (6),  *^  This  is  an  application  to  which  it  ap- 
pears to  me  this  Court  has  no  power  to  give  effect.     It  is 
said,  that  the  application  to  the  Court  of  Great  Session 
would  be  of  no  avail,  because  it  would  be  too  late  for  the 
purpose  of  this  action.     The  plaintiff,  in  effect  calls  upon 
us  to  compel  the  defendant  to  find  evidence  against  him- 
self: that  would  be  contrary  to  every  principle  of  justice, 
and  therefore  the  motion  cannot  be  complied  with."    The 
inspection  of  the  documents  in  this  case  may  be  consider- 
ed in  the  nature  of  the  right  of  inspecting  the  muniments 
of  a  corporation,  which  must  be  confined  to  the  members 
of  the  corporate  body ; — and  strangers  (which  the  plaintiffs 
in  this  case  must  be  considered  to  be)  have  no  more  right 
to  inspect  corporation  books  than  the  books  of  a  pri- 
vate individual ;  besides,  the  defendant  must  be  consider- 
ed as  acting  in  his  public  character  of  Warden.     In  the  . 
case  of  the  Mayor  of  Southampton  v.  Graves  (c),  where 
the  corporation  sued  a  stranger  for  tolls,  the  Court  would 
not  allow   their  books  and  muniments  to  be  inspected 

(«)  1  Chit.  Bcp.  476,  tndsee  IVidlB  PMctlbe,  Vol  1,  7th  e£t.  616. 
(6)  I  Chit  479.  (c)  8  Term  Rep.  590. 

V0L«  IX.  E  E  E 


782  CASES  Iff  MICHAELMAS  TERM^ 

2^*^  on  the  application. of  the  defendant,  in  order  to  enable 
him  to  find  evidence  against  the  body  with  whom  he 
was  contending.  Besides,  an  application  similar  to  the 
present  was  lately  made  against  the  Marshal  of  the  Court 
of  Kif^g's  Bench,  after  bill  filed,  in  the  case  of  Wigley  ▼. 
Jones  {a) J  and  the  Court  refiised  to  interfere.  Here,  if  the 
plaintiffs  have  any  relief  they  should  have  applied  to  a  Court 
of  Equity,  as  was  said  by  Lord  Kenyan^  in  the  Mayor 
oi  Southampton  v.  Graves,  as  thatOourt  knows  its  own 
province,  and  will  examine  into  cases  of  this  kind  when 
the  application  is  made,  and  adapt  its  rules  to  the  in- 
dividual case  in  the  manner  best  calculated  to  attain 
the  ends  of  justice.  At  all  events,  it  is  an  application  to 
the  discretion  of  the  Court,  which  should  be  exerdsed 
sparingly ;  and  it  is  a  well-known  principle,  that  in  crimi- 
nal cases,  and  which  may  also  apply  to  civil  actions,  no 
person,  unless  the  absolute  necessity  of  the  case  re- 
quires it,  is  bound  to  provide  evidence  against  himself. 
The  writ  of  habeas  corpus  was  not  sued  out  by  the  plaintifis, 
but  at  the  instance  of  the  party  who  caused  himself  to  be 
brought  up  for  the  purpose  of  being  charged  in  execu- 
tion; and  it  wad  granted  for  his  benefit  alone.  The 
plaintiffs  therefore  must  be  considered  as  perfect  strangers 
to  it,  as  well  as  to  the  process  under  which  the  prisoner 
was  committed.  With  respect  to  the  committitur,  it  forms 
part  of  the  judgment  roll,  and  must  be  filed  of  record,  and 
might  therefore  have  been  proved  by  an  examined  copy. 
Turner  v.  Eyles  (6).  In  Allan  v.  Tap  (c),  an  inspectioo 
of  the  books  of  an  Inn  of  Court  to  prove  pa3rnient  of  poor- 
rates  by  the  society,  was  refused,  on  the  ground  that  tbey 
were  private,  and  that  the  question  concerned  a  private 
right: — so  here,  the  warrant  of  commitment  by  the  Judge 
is  in  the  nature  of  a  private  document,  and  deposited  with 
the  Warden  for  his  own  security  and  indemnity,  and  in 
which  the  plaintiffs  can  have  no  possible  interest.   Besides, 

(a)  Not  yet  reported. 
(ft)  3  Bos.  &  Pul.  466.  (c)  2  Sir.  W.  Bl.  850. 
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tliey  nught  have  searched  the  committiturbook^  orexarained  .J^g^ 
the  fist  of  causes  under  which  the  prisoner  was  detained  in 
custody,  which  would  have  been  quite  sufficient  to  answer 
their  purpose ;  and  more  particularly  so,  as  it  is  not  sug- 
gested by  them  that  the  bill  filed  is  imperfect  or  defec- 
tive as  it  now  stands,  or  that  they  cannot  safely  proceed 
to  trial  without  the  inspection  prayed  for.  They  may 
make  an  application  for  the  commitment  to  be  entered  of 
record,  when  the  roll  may  be  completed,  or  they  may  inspect 
the  book  which  contains  the  names  of  the  parties  at  whose 
suit  the  prisoner  is  detained,  as  well  as  the  amount  of  the 
debt  due  from  him  to  each.  And  in  The  King  v.  Dr.  Bridge- 
man  (a),  the  Court  refused  a  rule  to  inspect  books  of  a 
corporation  who  were  prosecutors,  on  a  claim  of  right  by 
the  defendant  to  hold  a  court  leet,  on  the  ground  that  it 
was  in  the  nature  of  a  private  claim  between  the  defend- 
ant and  the  corporation.  So  here,  the  habeas^  return,  and 
commitment,  are  in  the  nature  of  private  documents  as  be- 
tween the  defendant  and  the  party  charged  in  his  custody, 
and  to  which  the  plaintiffs  must  be  considered  as  strangers; 
and  they  consequently  have  no  right  whatever  to  interfere. 

Mr.  S^t.  PeU  in  support  of  his  rule. — There  can  be  no 
doubt  but  that  the  Court  have  jurisdiction  to  grant  this 
application ;  and  the  defendant  has  been  guilty  of  a  breach 
of  duty,  as  a  public  officer,  by  allowing  a  party  committed 
to  his  charge  to  escape  out  of  his  custody,  by  means  of 
which  the  plaintiffs  have  cleaiiy  received  an  injury,  and 
for  which  they  have  sued  the  defendant.  The  latter  has 
admitted  thai  the  writ  and  cornmittUur  are  now  in  his  cus- 
tody, and  yet  he  has  refused  to  grant  the  plaintiffs  an  in- 
spection ;  and  if  they  are  not  correctly  set  out  in  the 
bill»  they  must  be  nonsuited  at  the  trial.  They  ought  not 
to  be  taken  by  surprise  in  an  action  brought  by  them 
against  the  Warden  for  negligence,  or  a  breach  of  duty^ 

(a)  2Str.  1203, 
££E  2 
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2^^       But  it  has  been  said,  that  the  application  should  have 
been  made  before  bill  filed,  or  the  defendant  had  pleaded 
to  the  action ;  but  in  the  case  of  Dr.  Groewvelt  v.  Bwr- 
well  (a)y  as  reported  in  Carthew^  the  Court  admitted  a  rule 
for  inspecting  proceedings  in  an  action  of  trespass  for  £ilse 
imprisonment  brought  by  the  plaintiff  against  the  defend- 
ants, as  censors  of  the  College  of  Physicians,  on  the 
ground  that  it  was  usual  to  make  such  a  rule  for  the  sake 
of  evidence  after  issue  joined,  but  not  by  way  of  assistii^ 
the  party  to  plead.     The  rule,  that  the  Court  wiO  not  in- 
terfere to  compel  a  party  to  furnish  evidence  against  him- 
self, is  confined  to  criminal  proceedings^  as  in  the  cakof 
The  Queen  v.  Mectdib)^  and  there  the  documents  were 
strictly  of  a  private  nature.     Here,  however,  the  writ  of 
habeas i  together  with  the  return  and  committUur,  are  m 
the  custody  of  a  public  ofiicer,  who  is  bound  to  give  dw 
plaintiflb  the  inspection  they  require* 

m 

The  Warden,  on  being  applied  to  by  the  Court,  obserredj 
that  all  the  proceedings  under  which  the  prisoner  Ha$Hm 
was  charged  in  his  custody ywere  incorporated  in  a  book  whid 
contained  a  copy  of  the  causes  under  which  he  was  detained 
and  that  he  had  offered  to  furnish  the  plaintiff's  attorne; 
with  a  copy.  That  the  list  of  causes  was  in  the  custody  o 
the  clerk  of  the  papers  of  the  prison,  but  that  the  attorney' 
clerk  said  that  it  was  insufficient  to  answer  his  purpose. 

The  Court,  being  of  opinion  that  this  would  supply  th 
plaintiffs  with  all  the  evidence  they  could  possibly  reqoin 
held,  that  there  was  no  ground  for  the  present  applicatioi 
and  that  as  the  list  of  causes  was  in  the  custody  of  the  del 
of  the  papers,  he  might  be  served  vnth  a  subpcena  dat 
tecum,  under  which  he  would  be  bound  to  produce  it 

^^^  ^'"^-  Rule  discharged. 

(a)  1  Ld.  Raym.  253;  S.  C.  Garth.  421.     '   (&)  2  Ld.  Raym.  92/. 
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1824^ 

Nelson  v.  Griffiths.  i?*^'*^% 

Nov.  'ZQih. 

1  HIS  was  an  action  of  slander,  imputinfir  insolvency  to  the  A  declaration  for 

.  .  .  »lander  contain- 

plaintiff.     The  declaration  contained  nine  counts,  amount-  ed  nine  counts 
ing  to  eighty  folios,  and  the  words  spoken  were,  *' Nelson  JUirdi:  "  Ae°* 
is  insolvent :— he  has  failed  lately,  and  only  paid  10*.  in  SSISn^i;;»J['"hitf 
the  pound.**  ^f*  ^^y*  *«><^ 

'^  .only  paid  10«. 

in  the  ponnd: " 

Mr.  Serjeant  Spankie,  on  a  former  day  in  this  Term,  Jheie  wordi  " 
obtained  a  rule  nisi  that  it  might  be  referred  to  the  Pro-  T"*  *??^?<** 

°  in  a  COM09  wmm 

thonotary  to  strike  out  seven  of  those  counts  as  being  un-  ^^^  ▼arioui 

1/1  1  .1  ,        persons,  tome 

necessary  and  superiluous,  as  the  same  evidence  must  be  of  whom  were 
applicable  to  all.  r^JT" 

and  not  in  Others, 
there  was  no 

Mr.  Serjeant  Lawes^  now  shewed  cause,  and  submitted  ground  for  strik- 
that  there  was  no  ground  whatever  for  the  application.  Ihecounufas 
That  the  words  spoken  embraced   two   distinct  points:  ^>«Jng »«>neces- 

*^  '^  sary  or  supers 

viz.  the  insolvency  or  failure  of  the  plaintiff^,  and  that  he  &»<»>>• 
had  compounded  with  his  creditors.  That  some  of  the 
counts  contained  a  colloquium  by  the  defendant  with  cer- 
tain persons  therein  named,  and  at  different  times;  and 
that  in  others  it  was  stated,  that  the  defendant  made  use 
of  the  above  expressions  in  answer  to  questions  put  to 
him  by  another ;  and  that,  in  other  counts,  it  was  set  out 
generally,  as  being  with  divers  subjects  whose  names  were 
not  mentioned ;  and  it  does  not  follow  but  that  there  might 
have  been  frequent  repetitions  of  the  same  words,  in  sepa- 
rate and  distinct  conversations. 

Mr.  Serjeant  Spankie,  in  support  of  his  rule,  insisted, 
that  from  the  nature  of  the  words  spoken  it  was  quite  clear 
that  the  same  evidence  would  apply  to  and  support  one  or 
all  of  the  counts  in  the  declaration;  and  that  the  fourth 
and  seventh  were  identically  the  same. 
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-l^f^-  ^^^  ^^^  Court  held,  that  as  the  words  in  question  were 

Nelson  introduced  in  a  colloquium  with  various  persons,  it  was  ne- 
GRiFFiTHf.  cessary  to  state  their  names  in  one  set  of  counts,  and  to 
omit  them  in  another,  as  the  words  must  be  proved  to  haTc 
been  spoken  by  the  defendant  by  the  particular  person  tc 
whom  they  were  addressed ;  and  the  plaintiff  must  shei 
that  the  colloquium  had  reference  to  such  person.  Besides, 
the  Courts  have  lately  laid  down  so  strict  a  rule  in  ques- 
tions of  variance,  that  it  would  be  too  much  in  an  action  ol 
this  description  to  confine  the  plaintiff*  to  one  particular 
statement  of  the  words  spoken. 

Rule  discharged  without  costs  (a). 

«  • 

(a)   See  The  King  v.  Home,      the  uature  and  sufficiency  of  aa 
Cowp.  672 ;    llie  King  v.  Bur-      innuendoi 
dett,    4  Barn.  &  Aid.  dl4»  as  to 
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AN 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


ACKNOWLEDGMENT. 

See  Limitations,  Statute  op. 
Recovery,  2. 

ACTION. 

See  Assumpsit. 

Churchwardens. 

Covenant. 

Executors,  1. 

Replevin. 

Trespass. 

Trover. 

ACTION  ON  THE  CASE. 

See  Costs,  1,  SJ. 
Sheriff,  4. 

1 .  Clerks  to  commissioners,  appoint- 
ed under  a  lighting  and  paving  act, 
and  entrusted  with  the  conduct  of 
public  works,  are  not  liable  in  dam- 
ages for  an  injury  occasioned  by 
the  negligence  of  those  persons 
whom  they  employ  to  conduct  the 
works; — on  the  ground,  that  no 
action  can  be  maintained  against  a 
person  acting  gratuitously  for  the 
public,  for  the  consequence  of  any 
act  which  he  was  authorised  to  do, 
and  which,  so  far  as  he  is  concern- 
ed, is  done  with  due  care  and  at- 
tention, and  that  such  a  person  is 
not  answerable  for  the  negligent 


ACTION  ON  THE  CASE. 

execution  of  an  order  properly  giv- 
en to  others. — 
Hall  v.  Smith, 
Billington  v.  Satnef  E*  5  G.  4« 

Page  226 

2.  Where  the  plaintiff  declared  that 
he  was  delayed  on  his  journey  by 
the  defendant's  shutting  a  gate 
across  a  public  highway,  and  was 
thereby  obliged  to  take  a  more  cir- 
cuitous route: — Held^  that  this  was 
a  sufficient  injury  to  enable  him  to 
maintain  an  action  on  the  caset 
against  the  party  who  had  raised 
the  obstruction,  as  the  plaintiff  had 
thereby  sustained  an  individual  in- 
jury or  inconvenience.  Gfeoily  v. 
Codling,  T.  5  O.  4.  489 

8.  Where  the  Governor  and  Com- 

f>any  of  the  Bank  of  England  all- 
owed stock  to  be  transferred  or 
sold  out  under  forged  powers  of  at- 
torney ;  in  an  action  on  the  case 
against  the  Bank  by  the  holder, 
for  permitting  his  stock  to  be 
transferred  without  his  authority, 
and  refusing  to  pay  him  the  divi- 
dends due  thereon: — Held,  that  his 
property  in  the  stock  was  not 
transferred,  and  that  the  Bank 
could  not  refuse  to  pay  him  such 
.dividends,  although  ne  knew  of 
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the  forgeries   six  months    before 
such   dividends   became    payable, 
(but    not    until    after   the   illegal 
transfers    had    been    made),    and 
which  circumstance  he  concealed 
from  the  Bank,  and  did  not  de^ 
mand  payment  of  the   dividends 
until  aher  the  escape  of  the  party 
who  had  committed  the  forgeries, 
— on  the  grounds,  First,  that  it  is 
ihe^duty  of  the  Bank  to  prevent 
the  entry  of  a  transfer  of  stock, 
until  they  are   satisfied   that   the 
party  claiming  to  make  such  trans- 
fer is  duly   authorised  to  do  so ; 
And  Secondly,  that  the  mere  act 
of  concealment  by  the  holder,  in 
the  absence  of  proof  of  assent  to, 
or  adoption  of  the  acts  of  the  of- 
fending party,  would  not  divest  the 
former  of  his  right  of  action,  which 
vested  immediately  on  the  illegal 
transfers  being  made.      Davis  v. 
Bank  of  England,   M,  5  G.   4. 

Page  747 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ADMISSIONS. 
See  Evidence,  1 . 

AFFIDAVIT. 
See  Attorney,  1. 
Error,  2. 
Fine,  1. 
New  Trial,  1. 
Warrant  of  Attorney,  1. 

AGENT. 

See  Action  on  the  Case,  1. 
Annuity,  1. 
Evidence,  1. 
Insurance,  I. 

AGREEMENT. 
See  Award,  I . 
Trover,  1. 

1 .  Where  in  an  agreement  to  demise 
a  certain  piece  of  land  for  a  term 
of  years,  at  a  certain  annual  rent, 
in  which  there  was  no  clause  of  re- 


entry, there  was  the  following  sti- 
pulation, viz.  '*  and  it  is  also  fur- 
ther agreed  and  clearly  understood, 
that  in  case  the  lessor  or  his  heirs, 
executors  and  assigns,  should  want 
any  part  of  the  said  land  to  build, 
or  otherwise,  or  cause  to  be  built, 
then  the  lessee  or  his  heirs,  execu- 
tors, or  assigns,  should  give  up 
that  part  of  the  land  as  should  be 
requested  by  the  lessor,  by  bis 
making  an  abatement  in  propor- 
tion to  the  rent  charged,  and  also, 
to  pay  for  so  much  of  a  fence,  at  s 
fair  valuation,  as  he  should  hare 
occasion  from  time  to  time  to  take 
away,  by  his  giving  or  leaving  six- 
months'  notice  of  what  he  inteoded 
to  do" : — Held,  that  this  only  ope- 
rated as  a  covenant,  and  not  in  the 
nature  of  a  condition  in  defeasance 
of  the  estate,  so  as  to  entitle  the 
lessor  to  maintain  an  action  of 
ejectment.  Doe  d.  Wilson  v.  PAt/- 
lips,  E.  5  G.  4.  Page  46. 

.  Where,  in  a  declaration  for  the 
breach  of  an  agreement,  in  which 
one  of  the  considerations  for  the 
defendant's  undertaking  was,  that 
all  indictments  and  actions  which 
were  then  pending  should  be  dis- 
continued, it  was  averred,  that  "  all 
such  indictments  and  actions  had 
been  wholly  discootinued  and  not 
further  proceeded  with; — and  it 
appeared  that  three  iodictinaits, 
which  were  pending  against  the 
defendant  at  the  time  the  agree- 
ment was  executed,  had  been  af- 
terwards removed  by  certiorari 
into  the  Court  of  K.  B,,  and  that 
the  prosecutors  had  taken  do 
steps  by  nolle  prosequi^  or  other- 
wise, towards  putting  an  end  to 
such  indictments : — Held,  that  the 
word  discontinuance  meant  putting 
an  end  to  the  indictments  and  ac- 
tions in  a  legal  way ;  and  that  the 
plaintiffs  not  having  shewn  that 
this  had  been  done,  they  could 
maintain  no  action  on  the  sgiee* 


AGREEMENT. 


ANNUITY. 


789 


ment.  Qucere,  whether  such  an 
agreement  be  legal?  Elworihy  v. 
Bird,  T.  6  G.  4.  Page  430 

S,  Where  the  defendant  having  pur- 
chased   twelve    sixteenths  of   an 
East  India  Company's  ship,  com- 
manded by  the  plaintiff,  and  then 
chartered  to  the  Company  by  the 
former  owners  for  four  voyages, 
proposed  to  the  plaintiff  that  he 
should  resign  the  command  in  fa- 
vour of  the  defendant's  nephew,  on 
receiving  in  exchange  the  command 
of  another  ship,  of  which  the  de- 
fendant was  sole  owner,  and  then 
chartered  to  the  Company  for  one 
voyage   only,    and   to   which   the 
plaintiff  assented,  and  the  Company 
acceded  to  the  exchange;  and  it 
was  agreed,  that  in  case  the  de^ 
fendant's  nephew  died,  or  resigned 
before  the  expiration  of  the  four 
voyages,  the  plaintiff  should  suc- 
ceed him:  and,  as  a  further  induce- 
ment to  tlie  plaintiff  to  resign  the 
command    of  the  ship  chartered 
for  the  four  voyages,  the  defend- 
ant undertook  to  procure  a  benefi- 
cial alteration  in  the  destination  of 
the  other,  chartered   for  the  one 
voyage  only ;  and  the  person  who 
acted  as  the  plaintiff's  agent  under- 
took,   without   his  knowledge,  to 
pay  the   defendant  2000/.,  if  the 
plaintiff  should  refuse  to  resign : — 
and   the  destination  of  the  latter 
vessel  was  altered  with  the  assent 
of  tlie  Company,  and  the  plaintiff 
and  defendant's  nephew  ssuled  on 
their  respective  voyages,  and  the 
plaintiff's  adventure  failing,  he  be- 
came bankrupt  on  his  return  from 
his  voyage,  and  the  nephew  died 
in  the  course  of  his  second  voyage: 
and  the  plaintiff  having  required 
the  defendant  to  re-appoint  him  to 
the  command  for  the  two  remain- 
ing voyages,  which  the  defendant 
refused,  the  plaintiff  sued  him  in 
assumpsit  for  a  breach  of  the  agree- 


ment; and  the  Jury  found  a  ver- 
dict for  the  plaintiff: — Held,  that 
the  agreement  was  not  illegal,  al- 
though it  was  insisted,  that  it  was 
made  in  violation  of  the  bye-laws 
of  the  Company,  a  fraud  on  the 
other  part  owners,  and  contrary  to 
public  policy.  Richardmm  v.  ATe^ 
lish,  T.  5  O.  4.  Page  4S5 

4.  Where  the  ultimate  terms  of  an 
agreement  for  the  delivery  of  coals, 
were  contained  in  a  letter  written 
by  the  defendant  to  the  pkintiff, 
in  which  the  former  requested  to 
have  a  letter  per  return  of  post,  as 
to  a  proposal  made  by  him  as  to 
the  time  of  their  delivery: — Heidf 
that  it  merely  amounted  to  a  re- 
quest, and  formed  no  part  of  the 
contract.  Johnson  v.  King^  T.  5 
G.  4.  482 

ALLOTMENT. 
See  Inclosurs,  1. 

AMENDMENT. 

Of  Fines — See  Fine. 

Of  Recoveries — See  Recovery. 

1 .  Where  in  an  action  of  trespass, 
the  similiter  was  only  entered  to 
the  general  issue  and  omitted  to 
a  replication  de  injurid  to  four  spe- 
cial pleas,  and  the  defendant  ob- 
tained a  general  verdict,  the  Court 
permitted  the  record  to  be  amend- 
ed by  the  insertion  of  a  similiter  to 
those  issues,  and  would  not  allow 
the  verdict  to  be  entered  upon  the 
general  issue  only.  Reader  T. 
Bloom,  M.  5  G.  4.  741 

ANNUITY. 

1 .  Where  the  agents  of  the  grantor 
insisted  upon  retaining  out  of  the 
consideration  money,  the  amount 
of  money  they  had  before  advanced 
him^  as  well  as  the  charges  of  pre- 
paring the  securities  for  the  annul- 
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ty,  the  Court  set  it  aside  upon  pay- 
ment of  principal  and  interest,  aK 
though  the  grantee,  who  had  en- 
trusted them  with  the  consideration 
moneys  was  not  privy  to  the  re- 
tainei^y  as  it  was  his  duty  either  to 
have  paid  it  over  himself,  or  watch- 
M  the  conduct  of  his  agents  during 
the  n^otiation.  Calion  v.  Porter^ 
M.S0.4.  Page  703. 

APPOINTMENT. 
See  PowEB,  1. 

APPROPRIATION. 

See  Assumpsit,  2. 
Bankrupt,  4. 

ARBITRATION. 

See  Award. 

ARREST. 

r 

See  Sheriff,  4. 

ASSAULT. 

See  Costs,  5. 

New  Trial,  1. 
Sheriff,  S, 

ASSIGNEE. 

See  Bankrupt,  4. 

Insolvent  Debtor,  I. 

ASSIGNMENT. 
See  Insolvent  Debtor,  1. 

ASSUMPSIT. 

See  Churchwardens. 
Executors. 
Former  Recovery. 
Limitations,  Statute  of,  1. 

1.  Where  a  testator,  who  had  con- 
tracted for  jewellery  on  the  terms 
of  returning  it  within  a  year,  and 


' 


if  he  did  not  do  ao,  to  pay  a  cer- 
tain price  for  it,  wiik  interest;  and 
the  jewellery  not  having  been  re- 
turned, the  vendor  brought  an  ac- 
tion against  his  executors  for  the 
amount,  and  the  only  counts  in  the 
declaration  applicable  to  his  de- 
mand were  those  for  goods  sold 
and  delivered,  and  for  interest  on 
money  lent  and  forborne,  and  the 
Jury  found  a  Verdict  for  the  luin 
demanded,  with  interest: — Tbe 
Court  refused  to  diaturb  it,  or  re- 
duce the  damages ;  akhou|^  it  was 
insisted,  that  the  contract  was  en- 
tire, and  ought  to  have  beoi  de- 
clared on  specially,  and  proved  as 
laid.  Harrison  v.  AUen^  E.  5  G. 
4.  Pa^e  28 

2.  Where  the  plaintiff  directed  tbe 
defendants  (his  bankers),  to  \M  a 
certain  sum  of  money,  from  his 
private  account,  at  the  disposal  of 
/.  S,f  and  the  bankers  aooqited 
the  order;  but  the  plaintiff oonii- 
termanded  it  before  any  actual  ap- 
propriation or  payment  made:— 
held,  that  such  order  was  reroca- 
ble,  and  the  defendants  having  paid 
the  money  to  J,  S.,  after  such 
countermand,  were  liable  to  die 
plaintiff  in  an  action  for  money  had 
and  received.  Gibean  vl  Mmet, 
E.  5  G.  4.  31 

3.  Where  a  plea  to  a  dedaradon  of 
assumpsit  for  goods  sold  and  deli- 
vered, stated  that  the  {^ntiff  had 
sued  the  defendant  in  an  inferior 
court  for  the  same  causes  of  ac- 
tion in  the  declaration  mentioned, 
and  that  the  defendant  reoofered 
against  the  plaintiff,  by  the  judg- 
ment of  that  Court,  and  that  sudi 
judgment  still  remained  in  fiill 
force;  and  the  plea  proceeded 
to  set  out  the  declaration  in  tbe 
Court  below,  in  which  it  was  not 
stated  that  the  goods  were  sold,  or 
that  the  consideration  for  the  pro- 
mise arose  within. the  jurisdictioD 
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of  that  court;  and  the  plaintiff  in 
his  replication  alleged  that  both 
he  and  the  defendant,  at  the  time 
of  levying  the  |^nt  in  the  court 
below,  and  the  latter  obtaining 
judgment,  resided  out  of  the  juris- 
diction of  that  court,  and  that  the 
cause  of  action  arose  out  of  such 
jurisdiction: — Heldf  on  special  de- 
murrer, that  the  replication  was 
sufficient,  on  the  ground  that  the 
proceedings  in  the  court  below 
were  coram  non  judice,  and  alto- 
gether void.  Briscoe  v.  Stephens, 
r.  5G.4.  Page  413 

4.  Where  the  defendant  having  pur- 
chased twelve  sixteenths  of  an  East 
India  Company's  ship,  commanded 
by  the  plaintiff,  and  then  chartered 
to  the  Company  by  the  former 
owners  for  four  voyages,  proposed 
to  the  plaintiff  that  he  should  re- 
sign the  command  in  favour  of  the 
defendant's  nephew,  on  receiving 
in  exchange  the  command  of  ano- 
ther ship,  of  which  the  defendant 
was  sole  owner,  and  then  chartered 
to  tlie  Company  for  one  vo3rage  on- 
ly, and  to  winch  the  phuntiff  as- 
sented, and  the  Company  acceded 
to  the  exchange;  and  it  was  agreed 
diat  in  case  the  defendant's  nephew 
died,  or  resigned  before  the  expir- 
ation of  the  four  voyages,  the  plain- 
tiff should  succeed  him;  and  as  a 
further  inducement  to  the  plaintiff 
to  resign  the  command  of  the  ship 
chartered  for  the  four  voyages,  the 
defendant  undertook  to  procure  a 
beneficial  alteration  in  the  destina- 
tion of  the  other,  chartered  for  the 
one  voyage  only,  and  the  person 
who  acted  as  the  plaintiff^s  agent, 
undertook,  without  his  knowledge, 
to  pay  the  defendant  2000/.  if  the 
plaintiff  should  refuse  to  resign; 
and  the  destination  of  the  latter 
vessel  was  altered  with  die  assent 
of  the  Company;  and  die  plaintiff 
and  defendant's  nephew  sailed  on 
their  respective  voyages ;  and  the 


plaintiff's  adventure  failing,  he  be- 
came bankrupt  on  his  return  from 
his  voyage,  and  the  nephew  died  in 
the  course  of  his  second  voyage, 
and  the  plaintiff  having  required 
^the  defendant  to  re-appoint  1dm  to 
the  command  for  the  twb'rsaudn- 
ing  voyages,  whidi  the  defendant 
refused,  the  plaintiff  sued  him  in 
assumpsit,  for  a  breach  of  die  agree- 
ment, and  the  Jury  found  a  ver- 
dict for  the  plaindff: — Beld^  Uiat 
after  verdict  there  was  a  sufficient 
consideration  for  the  defendlsnt's 
agreement;  and  that  the  Judge  pro- 
perly directed  the  Jury  to  take  in- 
to their  consideration  of  damages, 
the  profits  the  plaintiff  might  have 
expected  to  have  derived  from  the 
two  remaining  voyages,  although 
the  last  had  not  been  commenced 
at  the  time  of  the  acdon ;  and  that 
afler  verdict  the  Court  would  pre- 
sume that  the  captain  might  nave 
a  right  to  retain  die  command  for 
more  than  one  voyage.  Richard' 
son  V.  Mellish,  T.  5  6.  4. 

Pag€4S6 
5.  Where  the  ultimate  terms  of  an 
agreement  for  the  delivery  of  coals 
were  contained  in  a  letter  written 
by  the  defendant  to  the  plainti£f^ 
in  which  the  former  requested  to 
have  a  letter  per  return  of  post, 
as  to  a  proposal  made  by  him  as  to 
the  time  of  their  delivery : —  HtH 
that  it  merely  amoimted  to  a  re- 
quest, and  formed  no  part  of  the 
contract.  Johnson  v.  Kingf  T.  6 
G.  4.  482 

ATTACHMENT. 

See  Sheriff. 


ATTORNEY. 

See  Evidence,  1. 
Pkactice,  1. 

1.  The  Court  refused  to  strike  a^  at- 
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torney  off  the  roll,  on  an  affidavit 
which  stated  that  a  person  who  had 
latdy  been  his  clerk,  and  who  lived 
at  a  town  eight  miles  distant  from 
the  residence  of  the  attorney,  and 
•  carried  on  business  at  an  office, 
over  the  door  of  which  was  written 
•  tfae  attorney's  name,  but  that  he 
only  attended  on  market-days,  and 
then  transacted  all  his  business  at 
an  inn:— on  the  ground,  that  it 
ahpold  have  been  shewn  that  such 
penon  either  participated  in  the 
profits  or  carried  on  business  on  his 
own  account.  Garbuttt  in  re^  E. 
5G.  4,  Page  157 

ATTORNMENT. 

See  Babon  &  Feme,  1,  2. 
Replevin,  1. 

1.  Payment  of  rent  by  a  tenant  to  his 
landlord,  after  the  title  of  the  latter 
had  expired,  and  after  the  tenant 

.  had  received  notice  of  an  adverse 
claim,  does  not  amount  to  a  virtual 
attornment.  Fenner  v.  Duplock,  E. 
6  Q.  4.  38 

AUDITA  QUERELA. 
iS^feBAN&EUPT,  2. 

AUTHORITY. 

See  Assumpsit,  2. 

AVOWRY. 

See  Baron  &  Feme,  1. 
Costs,  6. 
Replevin. 

AWARD. 

1 .  Where  a  declaration  stated,  that  the 
plaintiff  and  defendant  below,  by 
articles  of  agreement,  (reciting  that 
several  actions,  arising  out  of  the 
same  transactions,  had  been  brought 
and  defended  by  the  plaintiff  and 
deftfvdant  below,  G,A,  and  D,A.; 


and  that  m  one  of  them,  the  assig- 
nees of  one  /.  T.,  a  bankrupt,  had 
recovered  against  the  plaintiff  be- 
low 2500/.  and  that  disputes  exist- 
ed between  the  plaintiff  and  defend- 
ant below  respecting  the  value  of 
the  stock  and  goods  which  each  had 
received  into  his  custody  {rom  a 
certain  farm,  and  their  keep  and 
feeding  by  the  plaintiff  below,  and 
also  concerning,  the  proportion 
which  each  was  to  pay  of  the  said 
sum  of  2500/.,  according  to  an 
agreement  made  and  entered  into 
between  them  before  the  trial,  and 
also  respecting  the  costs  of  bring- 
ing and  defending  the  several  ac- 
tions above  mentioned) ; — submit- 
ted themselves  to  the  award  of  /. 
7\,  J,  R*  and  T.  C,  respecting  the 
said  matters : — that  the  arbitraton 
having  heard  and  duly  weighed 
the  allegations,  &c.  and  examined 
vouchers,  &c.  awarded,  that  the  de- 
fendant below  should  pay  to  the 
plaintiff  below  444/.,  that  the  latter 
should  pay  five-eighths,  and  the 
defendant  below  three-eighths  of 
the  costs  of  the  several  suits  before 
mentioned ;  that  all  sums  of  money 
already  expended  by  either  of  them, 
on  account  of  the  suits,  or  in  any 
way  connected  therewith,  should  be 
considered  as  in  part  payment  of 
his  proportion  or  share ;  and  that, 
upon  payment  of  the  444/.,  and  the 
costs  and  expences  of  the  suits,  and 
all  the  costs  attending  the  arbitra- 
tion and  awardy  mutual  releases 
should  be  given  and  executed : — 
Held^  on  general  demurrer  to  the 
declaration,  that  the  plaintiff  bdow 
was  entitled  to  recover  the  444/. 
awarded  to  him ;  for  that,  as  to  the 
first  part  of  the  award,  nothing  ap- 
pearing on  the  face  of  the  declara- 
tion to  shew  that  the  arbitrators 
had  not  awarded  that  sum  afler  hav- 
ing taken  into  consideration  aU  the 
matters  referred,  indudii^  the  va- 
lue of  the  stock  and  keep,  it  was 
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sufficiently  certain;  and  that  al- 
though the  arbitrators  might  have 
exceeded  their  authority  as  to  costs, 
it  did  not  vitiate  or  invalidate  the 
whole  of  the  award.  Aiicheson  v. 
Cargey  (in  error),  T.  5  0, 4.  381 
2.  Where  matters  of  law  and  of  fact 
are  referred  to  an  arbitrator,  his 
award  is  final  and  conclusive;  and 
the  Court  will  not  open  it  or  set  it 
aside,  unless  the  principles  upon 
which  he  has  decided  be  apparent 
on  the  face  of  the  award.  Payne 
V.  Massey,  M,  5  G.  4.     Page  666 

BAIL. 

See  Sheriff,  3 — 5. 

1 .  Where  judgment  having  been  en- 
tered up  against  a  defendant  in  this 
Court,  he  brought  a  writ  of  error 
in  the  Court  of  King*s  Bench,  and 
the  judgment  of  this  Court  was 
affirmed  there,  and  he  afterwards 
brought  a  writ  of  error  to  the  House 
of  Lords,  and  pending  such  writ 
surrendered  himself  in  discharge  of 
his  bail  to  the  King^s  Bench  Prison : 
— Held,  that  the  bail  was  entitled 
to  have  an  exoneretur  entered  on 
the  bail  piece,  as  the  recognizance 
of  bail  still  remained  in  this  Coui  t, 
where  the  action    was  originally 
commenced ;  and  that  the  defend- 
ant having  been  rendered  to  the 
King's  Bench  Prison,  the  terms  of 
the  recognizance  could  not  be  com- 
plied with,  as  that  Court  would  not 
allow  him  to  be  delivered  up  or 
transferred  to  any  other  custody. 
Sherratt  v.  Floyer,  E.  5  G.  4.     Q5 
2.  Where  bail  in  error  were  regularly 
put  in,  and  properly  described  in 
the  notice,  and  were  described  as 
the  bail  *'  already  put  in,"  in  the 
notice  of  justification : — Held  suffi- 
cient, although  it  was  objected,  that 
their  names  and  additions  should 
have  been  inserted  in  the  notice  of 
justification,  as  well  as  in  the  no- 


tice of  their  being  put  in.    Rich" 
ardson  v«  Mellish,  M.  6  G.  4. 

Page  579 

BAIL  BOND. 

1.  Where  the  sheriff  took  a  bail-bond 
executed  by  one  surety  only,  and 
the  plaintiff  lost  a  trial  at  the  fint 
sittings  in  the  Term  following  thai 
in  which  the  writ  was  returnable : 
—on  an  attachment  regokriy  iatu- 
ed  against  the  sheriff  for  not  bring- 
ing in  the  body,  the  Court  ordeml 
the  bail-bond  as  well  as  the  aitaeh- 
roent  to  stand  as  a  security.  The 
King  V.  London  Sheriffs,  T,  6  G. 
4.  422 

BAILMENT, 
See  Teover,  ]  • 

BANK  OF  ENGLAND. 
See  Action  on  the  Cass,  3. 

BANKER. 

See  Assumpsit,  2. 

BANKRUPT. 

See  Award,  !• 
Lien,  1. 
Trover,  1. 

1.  Depositions  taken  before  commis- 
sioners of  bankrupt,  stating  that  a 
trader  promised  to  meet  one  of  his 

I  creditors  at  the  office  of  his  solici- 
tors, in  order  to  give  him  security 
for  a  debt,  but  that  he  did  not  at- 
tend the  appointment,  but  altoge- 
ther absented  himself,  are  not  of 
themselves  sufficient  evidence  of 
the  commission  of  an  act  of  bank- 
ruptcy under  the  statute  49  Geo. 
3,  c.  1^1,  s.  10,  as  it  was  not  stat- 
ed that  he  absented  himself  with 
an  intent  to  delay  such  creditor. 
Toleman  v.  Jonet,  E,  5  G.  4f.    24 

2.  Where  adefendant  was  taken  iB«x- 
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ecution  under  a  ca,  sa,  on  a  judg- 
ment obtained  by  the  plaintifl^,  and 
a  commission  of  bankruptcy  was 
afterwards  issued  against  him  whilst 
he  remained  in  custody  at  their  suit, 
and  the  plaintiffs  being  compelled, 
in  order  to  prove  their  debt  under 
the  statute  49  Geo.  3,  c.  121,  to 
disdiarge  the  defendant  from  the 
execution;  and  the  commission  hav- 
ing been  afterwards    superseded, 
die  plaintifis  took  the  defendant  in 
execution  again  on  a  ca,  fa.,  found- 
ed on  the  original  judgment: — 
Held^  diat  if  there  were  no  fraud 
in  suing  out  the  commission,  die 
defendiuit  would  have  been  entitled 
to  his  discharge  on  motion,  but  that 
if  the  conunission  had  been  precon- 
certed or  firaudulendy  superseded, 
he  would  not  be  so  entitled ;  and 
die  plaintiffs'  affidavits    imputing 
strong  circumstances  of  fraud  to  the 
defendant,  the  Court  refused  to  dis- 
charge him  out  of  custody,  but  lef^ 
him  to  his  remedy  by  audita  que- 
tela.     Baker  v.  Ridgway,  E.  5  G. 
4.  Page  114 

3.  Where  a  trader,  who  had  appoint- 
ed to  meet  /.  S,  respecting  some 
accounts,  in  which  the  former  was 
interested,  but  failed  to  do  so,  and 
on  the  same  morning  lefl  this  coun- 
try for  France,  leaving  a  letter  for 
J.  S,f  in  which,  af^er  alluding  to  his 
sudden   departure,    he    stated   he 
should  be  back  in  ten  days,  and  in 
the  meantime  would  make  propo- 
sals to  the  creditors  of  the  son  of 
J,  S, ; — and  on  the  following  day, 
he  wrote  another  letter  to  /.  a^.  from 
Calais,    stating  that  the  account 
current  between   them   could   be 
speedily  setded; — and  a  month  af- 
terwards he  wrote  a  letter  from 
Paris  to  /.  ^  Co,  sUting  that  he 
was  under  the  necessity  of  remain- 
ing in  France: — Held,   that   the 
departing  the  realm  and  absence 
abroad  being  a  continuous  act,  these 
letters  were  admissible  in  evidence,  | 


and  sufficient  to  establish  an  act  of 
bankruptcy,  by  shewing  the  intent 
with  which  such  trader  departed. 
Rawson  v.  Haigh,  E.  5G,4t, 

PageiU 
4.  Where  a  broker,  having  distrain- 
ed goods  for  rent,  was  afWrwardt 
sworn  one  of  the  appraisersi  and, 
together  with  another  broker,  va- 
lued them  to  the  plaindff,  who  be- 
came the  purchaser  according  to 
such  valuadon: — Held,   that  al- 
though the  sale  was  irregular,  un* 
der  the  sUt.  ft  Will.  S^  Mary,  yet 
that  the  j^aintifT  had  a  sufficient 
dde  in  the  goods  to  enable  him  to 
maintain  trover; — the  stat.  1 1  Ges, 
2,  c.  19,   having   prevented  soch 
sale  from  being  affected  by  any  ir- 
regularity of  She  broker : — and  it 
appearing  that  the  party  distrained 
on  had  committed  an  act  of  bank- 
ruptcy previously  to  the  distress, 
and  that  the  purchaser  bad  allow- 
ed his  wife  and  family  to  remain  in 
possession  afler  the  sale  under  it : 
— Held,  that  such  goods  did  not 
vest  in  the  assignees  of  the  bank- 
rupt, under  the  statute  21  Jac.  1, 
c.  19,  s.  lly  as  they  did  not  come 
into  the  possession  of  the  latter, 
with  the  consent  of  the  true  owner, 
until  afler  he  had  become  bankrupt; 
and  that  the  words  in  the  statute, 
"  at  such  Ume  as  he  shall  become 
bankrupt,"  have  reference  to  the 
act  of  bankruptcy,  and  not  to  the 
time  of  issuing  the  commission,  or 
when  a  party  shall  be  duly  dedar- 
ed  bankrupt.  Lyon  v.  Weldon,  Af. 
5  G,  4.  629 

BARON  AND  FEME. 

1.  A  husband  may  avow  in  his  own 
name  for  rent  due  in  right  of  his 
wife.  Where,  therefore,  diere  were 
three  avowries,  jlrt^y  by  E.  W,  and 
</•  T,  for  rent  due  to  tfaem  firomthe 
plaintiff  as  tenant  to  them ;  Secawd- 
ly,  by  E.  W,  and  /.  T.,  in  dieir  own 
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right,  for  rent  due  to  them  from  the 
plaintiff  as  tenant  of  the  premises 
generally;  and  lastly,  by  E.  W, 
and  /.  T.  and  Ann  his  wife,  in  right 
of  the  said  Ann,  for  rent  due  to  E, 
W.  and  /.  T.  and  Ann  his  wife,  in 
right  of  the  said  Ann,  from  the 
plaintiff  as  tenant  to  E.  W.  and  /. 
T,  and  Ann  his  wife,  in  right  of  the 
said  Ann: — Held,  after  a  declara- 
tion of  ejectment,  served  on  the 
plaintiff  on  the  demise  of  E.  W, 
J.  T.  and  Ann  his  wife,  to  be  sup- 
ported by  evidence  of  an  attorn- 
ment from  him  to  them ;  and,  con- 
sequently, that  there  was  no  vari- 
ance. Oravenar  v.  fVoodhouse,  E, 
5G.4.  Page  US 

2.  In  an  action  of  covenant  for  non- 
payment of  rent,  on  an  indenture  by 
husband  and  wife,  and  under  seal 
of  the  wife,  (according  to  the  pro- 
visions of  the  statute  iiit  Hen,  8,  c. 
28,  s.  8),  the  declaration  stated,  that 
tlie  husband  and  his  wife,  since  de- 
ceased, demised  the  premises  to  the 
defendant  for  twenty-one  years,  and 
that  he  covenanted  to  pay  rent  to 
the  husband  and  wife,  and  heirs  of 
the  wife;  that  the  wife  died,  and 
that  af^er  her  decease,  rent  became 
due  to  the  husband.  Plea,  that  the 
husband  never  had  any  thing  in  the 
premises  l)ut  in  right  of  his  wife, 
whose  estate  they  were,  and  that 
she  died  before  the  rent  became  due, 
without' issue,  and  that  her  heir  had 
threatened  to  eject  the  defendant 
unless  he  would  attorn  and  become 
tenant  to  him,  and  that  he  was  ac- 
cordingly obliged  to  do  so : — Held, 
on  general  demurrer,  that  it  was  not 
necessary  for  the  defendant  to  shew 
actual  eviction  by  the  heir,  and  that 
the  plea  was  a  discharge  to  the 
action; — on  the  grounds,  that  the 
lease  was  not  voidable  by  the  heir, 
but  was  a  good  and  subsisting  lease, 
and  that  he  was  only  entitled  to  the 
rent,  and  could  not  have  entered  to 
evict  or  eject  the  defendant  without 
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being  considered  a  trespasser.  Hill 
V.  SaundevM,  E.  5  G,  4.  Page  238 

BILLS  OF  EXCHANGE. 

See  Evidence,  5. 

Limitations,  Statute  of,  1. 
Prisoner,  2. 

1 .  A  partial  failure  of  considemtiQii  for 
a  promissory  note,  constitutea  no 
ground  tn  defence  if  the  quantum 
to  be  deducted  on  that  account  is 
matter  not  of  definite  computation, 
but  of  unliquidated  danu^^es;  as, 
where  a  note  was  given  for  the  plain- 
tiff's disclosing  to  the  defrndant  an 
improvement  in  certain  machinery, 
which  turned  out  to  be  less  bene- 
ficial than  was  anticipated  by  the 
parties.     Day  ▼.  Nix^  E.  5€f.  4t. 

159 

2.  A  bill  ofexcliange,  drawn  on  a  con- 
tingency, is  absolutely  void.  Pal^ 
mer  v.  Pratt,  T.  5  G.  4.  S5S 

BILL  OF  LADING. 
See  Trover,  2. 

BILL  OF  SALE. 
See  Ship,  1. 

BOND. 

See  Replevin  Bond. 

1.  Where  the  defendant,  as  keeper 
of  a  county  gaol,  covenanted  by 
indenture  witli  the  sheriff,  (amonff 
other  things),  **  that  he  would 
personally  attend  the  assizes  and 
general  •  quarter  sessions  of  the 
county,  and  convey  prisoners, 
when  ordered  to  be  removed  by 
habeas  corpiUt  safely  and  with- 
out escape,  from  the  gaol  to  such 
place  as  the  writ  should  direct;*' — 
and  the  defendant  and  two. sureties 
gave  the  sheriffs  bond  for  the  due 
performance  of  such  covenants; 
and  the  former  being  in  attendance 
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at  the  quarter  sessions,  the  sheriff, 
on  receiving  a  writ  of  habeas  cor* 
pus  for  the  removal  of  a  prisoner, 
directed  a  warrant  for  that  purpose 
to  the  defendant  and  /.  S,,  "  by  him 
(the  sheriff)  for  that  time  only 
thereto  specially  appointed;"  and 
/•  S.,  who  was  the  defendant's 
turnkey,  proceeded  with  tlie  pri- 
soner towards  the  place  of  destina- 
tion, but  allowed  him^  escape: — 
Held,  that  the  sheriff  having  spe- 
ciaUy  directed  the  warrant  to  /.  S., 
and  appointed  him  for  that  par- 
ticular purpose,  that  neither  the 
defendant  nor  his  sureties  were  li- 
able in  an  action  brought  by  the 
sheriff  on  the  bond  for  a  breach  of 
the  covenants  contained  in  the  in- 
denture by  the  defendant  as  gao- 
ler. RyUtnd  v.  Lavender ^  E,  5  G. 
4,  Page  71 

2.  A  bond,  af^er  reciting  that  /.  S. 
had  been  appointed  by  tlie  church- 
wardens and  overseers  of  a  parish, 
pursuant  to  an  order  of  vestry,  to 
the  office  of  collector  of  church  and 
poor  rates   for  such   parish,  was 
conditioned  for  his  producing  to 
them  and  iheir  successors^  a  just 
and  true  account  of  all  such  sums 
as  should  be  thereafter  received  by 
him,  or  that  should  come  to  his 
hands  as  such  collector,  and  should 
pay  to  tliem  or  to  their  successors, 
churchwardens  and  overseers,  or 
either  of  them,  all  such  sums  as  he 
should  receive,  or  that  should  come 
to  his  hands  in  execution  of  his  of- 
fice:— Held,    that    the  offices    of 
churchwardens  and  overseers  being 
annual  offices,   the  office  of  col- 
lector, who  was  in  the  nature  of 
their  deputy,  must  be  confined  to 
the  same  period ;  and,  consequent- 
ly, that  his  sureties  on  the  bond 
were  not  liable  for  monies  received 
by  the  collector  on  account  of  any 
.year  subsequent  to  that  in  which 
the  obligees  held  their  respective 


offices  of  churchwardena  and  over 
seers.  Leadley  ▼.  Evans,  E.  5C 
4.  Page  10 

3.  Tlie  plabti£&,  being  treasure 
and  share-holders  of  the  Ston 
Pipe  Company,  who  were  indeb 
ed  to  them  in  a  large  sum,  and  a 
so  treasurers  and  shareholders  of 
Spring  Water  Company,  on  whic 
only  SoL  per  share  haa  been  pa» 
sold  to  the  latter  Company  pipes  < 
the  former  to  a  considerable  amooD 
and  to  e£fect  the  payment,  entei 
ed  up  in  their  books  as  psk 
the  remaining  70/.  per  cent,  a 
the  shares  of  the  latter,  and  afta 
wards  transferred  to  their  oir 
account  a  sufficient  sura  to  dii 
charge  their  own  debt  with  di 
former  Company,  and  afterward 
sold  certain  shares  in  the  latte 
Company,  and  took  a  bond,  i 
which  the  defendant  was  a  suretj 
for  securing  the  x^aycaent  of  tb 
amount,  reciting  that  SOL  per  ceui 
had  been  already  paid,  and  dia 
the  plaintiffs  had  agreed  to  pay  o] 
and  complete  the  remaining  iostal 
mentsybrt^tM;  the  condition  be 
ing  for  payment  of  the  amount  o 
the  shares,  together  with  the  in 
terest  thereon  from  the  time  of  tbi 
advance  or  payment  thereof  by  tbi 
plaintiffs : — Held,  that  it  was  pro 
perly  left  to  the  Jury  to  say,  wbe 
ther  the  remaining  instalments  bat 
been  in  any  way  paid  or  satisfied; 
the  bond  itself  shewing  that  tbc 
plaintiffs  were  under  an  engi^ 
ment  to  pay  such  instalments  fonb- 
with.    Everett  v.  Eyre^  T.  5  G.  4. 

BROKER. 
See  Bankrupt,  4. 

CAPTURE. 
See  Insu&ancb,  2. 

CERTIFICATE, 
See  C08T89  ^« 
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CONVICTION. 
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CERTIORARI. 

See  Agreement,  2. 

CHARITABLE  USES. 
See  Will,  \. 

CHARTER-PARTY. 

See  AoRBBvswT,  3. 

CHURCHWARDENS. 
See  Bond,  2. 

1.  A  parishioner,  by  attending  a  ves- 
try meeting,  and  signing  an  order 

.  for  tbe  repairs  of  the  church,  does 
not  thereby  become  individually 
or  personally  responsible.  Where 
therefore  the  defendant,  with  seve- 
ral other  parishioners,  attended  at 
such  meetii^  and  signed  such  or- 
der ;  and  the  churchwarden  hav- 
ing neglected  to  make  a  prospec- 
tive rate  for  raising  money  to  com- 
plete the  repairs  before  they  went 
out  of  office : — Held,  that  die  de- 
fendant was  not  liable  to  contribute 
to  the  repairs,  although  one  of  the 
churchwardens  employed  to  make 
them  had  paid  the  artificers,  and 
the  defendant  directed  the  mode 
in  which  certain  parts  of  the  re- 
pairs should  be  efiected.  Lanchts^ 
ter  V,  Frewer,  M,  5  G,  4. 

Page  688 

CODICIL. 

See  Will,  1. 

COGNIZANCE, 

See  Replevin,  1. 


COMMISSIONERS. 

See  Action  ON  the  Case, 
convictioh,  1. 
Costs,  £. 

vol.  IX.  F  P  F 


CONDITION. 
See  Bond. 

Covenant.' 

CONSCIENCE,  COURT  OP. 

See  Costs,  4. 

False  JoDemirr.' 

CONSIDERATION. 

See  Annuity,  1 . 

Bills  of  ExcRANds,  1. 

CONSIGNMENT. 

See  Insurance,  1. 

CONTRACT, 

See  Agreement. 

AsfUMPSTT,  1,4. 

CONVICTION, 

1.  Where  a  conviction  by  the  com- 
missioners of  hackney  coaches,  al- 
leged, that  the  defenaant,  a  coach- 
master,  not  being  licensed  by  them, 
did  drive  and  let  to  hire,  a  certain 
coach,  and  divers,  to  witf  two  coAch 
horses,  from,  &c.  to,  &c.,  being 
within  the  bills  of  mortality,  and 
within  and  upon  the  paved  streets 
of  London  and  Westminster^  con- 
trary to  the  form  of  the  statutes  in 
such  case  made  and  provided ;  and 
in  the  information  on  which  the 
conviction  was  founded,  it  was 
stated,  that  the  defendant  did  drive 
to  hire,  a  certain  coach  and  two 
coach  horses,  within  or  upon  such 
paved  streets ;  and  that  the  driver 
conveyed  a  person  in  the  said  coach 
for  hire,  within  the  limits  aforesaid : 
— Heldf  that  such  conviction  could 
not  be  supported  under  any  of  the 
statutes  by  which  hackney  coaches 
arc  licensed  or  regulated,  afi  it  was 
not  alleged  to  be  a  hackney  coadi, 
within  the  provisions  of  the  statute 
9  Ann.  c.  Id ;  nor  was  it  a  driving 
for  hire  with  a  coach,  wittiin  the 
statute  1  Geo.  1,  c.  57,  Where, 
therefore,  the  owner  of  a  stage 
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coach,  licensed  to  carry  passen- 
gers between  London  and  Ham^ 
fnersmiihf  was  convicted  on  the 
above  information,  for  taking  up  a 
passenger  in  Sl  PauTs  Church 
Yard^  and  setting  him  down  at 
Hyde  Park  Comer;  such  convic- 
tion was  held  bad.  Cloud  v.  7\<r- 
fery^  M.  5  G.  4.  Page  595 

CONVEYANCE. 

See  Copyhold. 
Covenant,  S. 
Power,  1. 

COPYHOLD. 

1.  A  custom  of  barring  estates  tail 
in  copyholds  by  surrender,  may 
subsist  concurrently  with  a  custom 
to  bar  such  estates  by  a  recovery 
in  the  Lord's  Court :  Where,  there- 
fore, it  was  left  to  the  jury  to  say, 
whether  the  custom  was  to  b^  by 
recovery  or  surrender,  without  stat- 
ing to  them  that  such  customs 
might  be  concurrent  and  consist- 
ent with  one  another,  the  Court 
granted  a  new  triaL  Doe  d.  Wall- 
headY.Ossingbrooke,  E.  5  G,  4.  6S 

2.  Where  a  copyhold  estate,  in  the 
possession  of  one  tenant,  paid  but 
one  heriot,  but  several,  if  divided ; 
if  it  afterwards  becomes  re-united 
in  the  person  of  a  single  tenant, 
one  heriot  only  is  payable.  Gar- 
land V.  Jekyll,  T.  5  G.  4».        502 


COSTS. 

See  Award,  1. 

1»  Where  in  an  action  on  the  case  to 
recover  damages  for  the  diturb- 
ance  of  a  water-course,  there  had 
been  a  view  by  a  special  Jury, 
and  the  Prothonotary,  on  taxation, 
allowed  the  plaintiff  the  expenses 
of  preparing  certain  plans: — 
Held,  that  he  was  right  in  so  do- 
ing, as  they  were,  necessary  for  the 


information  of  the  Judge  and  Jury 
Holmes  v.  Holmes,  E.5  G.  ^. 

PageU 

2,  By  the  Birmingham  paving  an 
lighting  act,  52  Geo,  d,  cll5,  i 
95,  it  is  enacted,  that  "  in  all  case 
where  a  vordict  shall  be  found  fo 
any  defendant  or  defendants,  i 
any  action  brought  for  any  thiii 
done  in  pursuance  of  that  act,  sue 
defendant  or  defendants  shsdl  re 
cover  treble  costs."  In  an  actio 
on  the  case  against  six  several  dc 
fendants  for  having  leflt  a  drai 
open,  whereby  the  plaintiff  sos 
tained  an  injury,  and  the  Court  or 
dered  a  verdict  to  be  entered  fa 
three  of  such  defendants,  who  acto 
as  clerks  to  the  coniinisaonen  ap 
pointed  by  the  act: — Held,  dia 
they  were  entitled  to  treble  costs 
although  the  Jury  found  a  verdic 
against  them  at  the  trial,  and  al 
though  the  Court  directed  the  ver 
dict  against  the  other  defendant! 
to  stand.  Hall  v.  SmUh,  T.  5  G 
4.  473 

3,  Where  two  questions  were  lub' 
mitted  for  the  opinion  of  the  Court 
on  a  special  case,  and  after  axgu- 
ment,  one  of  them  was  withdrawn 
by  consent: — Held,  that  the  plain- 
tiff having  come  prepared  to  ar- 
gue it,  was  entitled  to  the  costs  of 
die  special  case,  although  the  de- 
fendant succeeded  on  the  pomt 
which  was  argued.  Garland  ▼. 
Jekyll,  M.  5  G.  4,  6i0 

4,  Where  the  plaintiff  sued  the  de- 
fendant for  221.  for  work  and  la- 
bour, and  he  pleaded  a  set-off 
amounting  to  16/.  but  refused  to 
furnish  the  plaintiff  with  an  account 
until  after  the  coaunencement  of 
the  action,  and  the  plaintiff  reco- 
vered a  verdict  for  less  than  10/.  :— 
Held,  that  the  defendant  was  ooc 
entitled  to  enter  a  suggesdcm  oo 
the  roll,  to  deprive  the  plaintiff  of 
his  costs  under  the  BeUh  Court  of 
Requests  Act,  45  Geo.  S,  c.  67,  i. 
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47.     Cottle  V.  Longman,  M.  5  G. 
4.  Page  625 

5.  Where,  in  trespass  for  an  assault, 
the  declaration  contained  two 
counts,  the  one  for  assaulting  the 
plaintiff  and  tearing  his  clothes,  and 
the  other  for  a  false  imprisonment, 
and  the  jury  found  a  general  ver- 
dict for  the  plaintiff,  damages^  one 
shilling;  and  the  Judge  certified 
under  the  statute  43  JEUz,  c.  6 : — 
Held,  that  the  plaintiff  was  thereby 
deprived  of  his  costs.  Briggs  v. 
Bowgin,  M.  5  G.  4.  628 

6.  Where  defendants  in  replevin 
pleaded  several  avowries  and  cog- 
nizance for  the  purpose  of  trying  a 
question  of  title,  and  one  of  such 
avowries  stated  that  the  plaintiff 
held  as  tenant  to  them  under  a  de- 
mise, at  a  certain  rent  which  was 
due  and  in  arrear: — Held,  after 
verdict  and  judgment  entered  up 
for  the  defendants  on  such  avowry, 
that  they  were  entitled  to  double 
costs  under  the  statute  1 1  Geo.  2, 
c.  19,  s.  22; — and  that,  on  the 
taxation  of  such  costs,  the  Protho- 
notary  might  allow  expenses  in- 
curred for  successfbl  seardies  made 
in  parish  registers  and  public  of-> 
fices,  for  the  purpose  of  proving 
and  establishing  a  pedigree  in  or- 
der to  support  such  title.  Johnson 
V.  Lawson,  M,  5  G,  4.  642 

7.  The  Prothonotary  may  allow  the 
tenant  in  a  writ  of  entry  the  costs 
of  setting  aside  interlocutory  pro- 
ceedings; and  a  judgment  irregu- 
larly obtained  by  the  demandant. 
Denman,  demandant;  Bidl,  ten- 
ant, M.  5  G.  4.  745 

COVENANT. 

1  •  Where  in  an  agreement  to  demise 
a  certain  piece  of  land  for  a  term 
of  years  at  a  certain  annual  rent,  in 
which  there  was  no  clause  of  re- 
entry, there  was  the  following  sti- 
pulation, via.  "audit  is  also  further 
,  agreed  and  clearly  understood,  that 

FF  F  2 


in  case  the  lessor,  or  his  heirs,  ex- 
ecutors, or  assigns,  should  want 
any  part  of  the  said  land  to  build, 
or  otherwise,  or  cause  to  be  built, 
then  the  lessee,  or  his  heirs,  execu- 
tors, or  assigns,  should  give  up  that 
part  of  the  land,  as  should  be  re^ 
quested  by  the  lessor,  by  his  mak- 
ing an  abatement  in  proportion  to 
the  rent  charged,  and  also  to  pay  for 
so  much  of  a  fence  at  a  fidr  vuiia- 
tion,  as  he  should  have  occauon 
from  time  to  time  to  take  away,  by 
his  giving  or  leaving  six  months' 
notice  of  what  he  intended  to  do : 
— Held,  that  this  only  operated  as 
a  covenant,  and  not  in  the  nature 
of  a  condition  in  defeasance  of  the 
estate,  so  as  to  entitle  the  lessor  to 
maintain  an  action  of  ejectment. 
Doe  d.  mison  v.  Phillips,  E.  5  Q. 
4.  Page  46 

2.  Where  the  defendant,  as  keeper  of 
a  county  gaol,  covenanted  by  in- 
denture with  the  sheriff  (among 
other  things),  "  that  he  should  per* 
sonally  attend  the  assizes  and  gene- 
ral quarter  sessions  of  the  county, 
and  convey  prisoners,  when  order- 
ed to  be  removed  by  habeas  coT' 
pus,  safely  and  without  escape, 
from  the  gaol,  to  such  place  as  the 
writ  should  direct,"  and  the  de- 
fendant and  two  sureties  gave  the 
sheriff  a  bond  for  the  due  per- 
formance of  such  covenants;  and 
the  former  being  in  attendance  at 
the  Quarter  Sessions,  the  sherifl^  on 
receiving  a  writ  of  habeas  corpus 
for  the  removal  of  a  prisoner,  di- 
rected a  warrant  for  that  purpose 
to  the  defendant  and  J,  S.,  **  by 
him,  (the  Sheriff)  for  that  time 
only  thereto  specially  appointed;" 
and  J.  S.,  who  was  the  defendant's 
turnkey,  proceeded  with  the  prison- 
er towards  the  place  of  destination, 
but  allowed  him  to  escape: — Held^ 
that  the  Sheriff  having  specially  di-* 
rected  the  warrant  to  J.S.,  uid  ap^ 
pointed  him  for  that  particular  par- 
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pose,  neither  the  defendant  nor 
his  sureties  were  liable  in  an  action 
brought  by  the  sheriff  on  the  bond 
for  a  breach  of  the  covenants  con- 
tained in  the  indenture  by  the  de- 
fendant as  gaoler.  Ryland  v.  £a- 
vender^  E,  5  G.  4.  Poge  71 

d.  If  a  person  covenant  to  convey  lands 
to  a  purchaser,  his  heir  need  not 
aver  notice  of  his  title  in  a  de- 
claration founded  on  a  breach  of 
covenant  by  the  covenantor;  and 
even  if  it  be  necessary,  an  aver- 
ment of  a  request  is  sufficient  to 
imply  snch  notice.  Where,  there- 
fore, in  an  action  by  the  heir  of  a 
purchaser,  to  whom  an  estate  had 
Deen  conveyed  in  fee  by  a  tenant 
for  life  under  a  covenant  that  his 
first  son  who  should  attain  the  age 
of  twenty-one,  should,  at  the  re- 
quest of  the  purchaser  or  his  heirs, 
by  Buch  common  recovery,  fine, 
and  other  assurances  as  counsel 
should  advise,  efiectiudly  convey 
the  premises  to  the  purchaser;  and 
he  havinff  died,  and  his  heir  having 
requested  the  tenant  for  life  to 
cause  his  eldest  son,  then  of  age,  to 
suffer  a  recovery,  and  the  tenant 
for  life  having  refused  to  do  so : 
— Held,  in  a  declaration  on  this 
covenant  by  the  heir  of  the  pur- 
chaser against  the  tenant  for  life, 
that  it  was  not  necessary  to  aver 
that  the  latter  had  notice  of  the 
heir's  having  become  entitled  to  the 
property : — Held,  also,  that  it  was 
unnecessary  to  allege  a  request  by 
the  heir  to  the  son  of  the  tenant  for 
life,  to  suffer  the  recovery,  as  the 
covenant  was  entered  into  by  his 
father; — ^neither was  it  necessary  to 
aver  that  counsel  had  advised  a  re- 
covery to  be  suffered; — ^nor  that 
the  heir  of  the  purchaser  had  of- 
fered to  make  a  tenant  to  theprcB' 
cipe.  Blicke  v.  Dymoke,  E.  5  G. 
4.  203 

4,  In  an  action  of  covenant  for  non- 
payment of  rent  on  an  indenture 


by  husband  and  wife,  under  seal 
of  the  wife,  (according  to  the  pro- 
visions of  the  statute  23  Hen.  8,  c 
23,  s.  3),  the  declaration  stated, 
that  the  husband  and  his  wife,  since 
deceased,  demised  the  premises  to 
the  defendant  for  twenty -one  years, 
and  that  he  covenanted  to  pa} 
rent  to  the  husband  and  wife,  and 
heirs  of  the  wife;  that  the  wife 
died;  and  that  after  her  decease 
rent  became  due  to  the  husband. 
Plea,  that  the  husband  never  had 
any  thing  in  the  premises,  but  io 
right  of  his  wife,  whose  estate  tfaey 
were;  and  that  she  died  before  the 
rent  became  due,  without  issue; 
and  that  her  heir  had  threatened 
to  eject  the  defendant,  unless  he 
would  attorn  and  become  tenant  to 
him;  and  that  he  was  accordingly 
obliged  to  do  so: — Held,  on  gene- 
ral demurrer,  that  it  was  not  ne- 
cessary for  the  defendant  to  shew 
actual  eviction  by  the  heir,  and 
that  the  plea  was  a  discharge  to  die 
action,  on  the  grounds  that  die 
lease  was  not  voidable  by  the  heir, 
but  was  a  good  subsisting  lease, 
and  that  he  was  only  entided  to 
the  rent,  and  could  not  have  en- 
tered to  evict  or  eject  the  defend- 
ant without  being  considered  a 
trespasser.  Hill  v.  Sawultrs,  E, 
5  O.  4.  Page  m 

COURT  OF  CONSCIENCE. 
See  Costs,  4. 

False  Judgicsht,  1. 

COURT  OF  REQUESTS. 
See  Costs,  4. 

CUSTOM, 
i^tftf  Copyhold,!. 

DAMAGES. 

See  Ag&bxmsnt,  3. 

DECLARATIONS. 
See  Bakkeupt,  5. 

EviDSNCB,  3,  5. 
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DEED. 

See  Devise,  1. 
Fine. 
Oyer. 

Power,  1. 
Recovery. 
Will,  1 . 

DEMISE. 

See  Costs,  6. 

Replevin,  1—4. 

DEPARTING  THE  REALM. 
See  Bankrupt,  3. 

DEMURRER. 

See  Assumpsit,  3. 

DEPOSITIONS. 
See  Bankrupt,  1« 

DEVISE. 

See  Power,  1. 
Will,  1. 

1.  Deyise  to  W,  /f.,  second  son  of 
testator's  nephew,  T.  H.^  when  he 
should  attain  his  age  of  twenty-one, 
of  certain  hereditaments  for  his 
life,  and  after  his  decease  to  the 
first  son  of  the  body  of  W.  H,y 
lawfully  begotten,  and  to  the  heirs 
male  of  the  body  of  such  first  son 
lawfully  issuing ;  and  in  default  of 
such  issue,  to  the  use  of  the  se- 
cond, third,  and  other  sons  of  fV,  ' 
H.  in  succession,  with  like  re- 
mainders to  the  daughter  or  daugh- 
ters of  W.H.  Then  followed*  a 
similar  devise  to  J.  H,,  eldest  son 
of  testator's  nephew,  T,  /f.,  and 
brother  of  W.  H,;  with  like  re- 
mainders to  the  use  of  /.  H,  'Then 
followed  like  devises  to  T,  H, 
and  R.  H,^  the  third  and  fourth 
sons  of  testator's  nephew  T.  H.^ 
other  brothers  of  W.  H.^  with  like 
remainders  to  their  reapective  is- 


sues: '*  And  in  case  either  or  any 
of  the  sons  of  testator's  nephew  T. 
H,  should  happen  to  die  before  he  or 
they  should  attain  the  aoe  of  twen- 
ty-one years,  or  without  leaving  any 
child  of  children  of  his  or  their  bo- 
dies lawfully  begotten,  then  that 
the  several  estates  devised  to  him 
or  them  should  go  to  the  surviv- 
ing son  or  sons  of  testator's  ne- 
phew T.  H.f  share  and  share  alike, 
when  and  so  soon  as  he  or  they  should 
attain  his  or  their  respective  ages  of 
twenty-one  years,  for  his  or  their 
life  or  lives,  and  from  and  after 
their  several  deceases  to  such  uses 
and  limitations  as  before  limited 
in  the  will;'*  and  fV.  H.  having  at- 
tained the  age  of  twenty-one,  and 
being  unnuurried,  and  havinff  no  is- 
sue, made  a  feoffment  of  ue  pro- 
perty devised  to  him,  and  levied  a 
fine  sur  conusance  de  droit  come 
ceo,  with  proclamations  to  his  own 
use  in  fee,  to  the  intent  to  destroy 
the  contingent  uses  and  estates  li- 
mited to  his  sons  and  daughters : — 
Held,  that  under  the  will,  deed  of 
feoffinent,  and  the  fine  levied  in 
pursuance  thereof,  fV.  H.  acquir- 
ed an  absolute  estate  of  inherit- 
ance in  fee-simple,  in  the  heredita- 
ments devised  to  him,  discharged 
from  the  remainders  limited  and 
created  by  the  will  of  the  testator. 
Hasher  v.  Sutton,  E.  5  Q.  4. 

Page  ft 
2.  Devise  of  freehold  estates  to  a 
trustee  in  trust  to  permit  and  suf- 
fer the  devisor's  six  children,  trts. 
A.,  B.,  C,  D.,  E.,  and  F.  {B.  be- 
ing a  daughter,  and  the  other  ^ve 
sons),  to  receive  and  take  one- 
sixth  part  each  of  the  rents,  is- 
sues and  profits  of  the  estates  dur- 
ing their  life  and  lives;  and  afker 
their  respective  deceases,  in  fur- 
ther trust,  to  permit  the  child  or 
children  of  such  of  his  sona  or 
daughter  so  dying,  to  receive  the 
rents,  issues,  and  profits  of  such 
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share  of  the  child  so  dying,  in 
equal  shares  and  proportions ;  and 
so  in  like  manner  from  children  to 
children: — And  the  devisor  also 
willed,  that  in  case  either. of  his 
children  should  die  without  leaving 
iisue,  the  rents,  issues,  and  profits 
belonging  to  the  child  so  dying, 
should  go  to  and  be  received  by 
the  survivor  or  survivors,  y^.,  C, 
D.,  and  ^.,  four  of  the  testator's 
sons,  died  without  issue,  and  B., 
the  daughter,  also  died,  leaving 
one  son  and  th^^ee  daughters: — 
Heldf  that  the  devisor's  children 
took  estates  tail ;  and  that  upon  the 
death  of  A.,  C,  Z).,  and  £.,  their 
shares  accrued  to  jP.,  as  survivor; 
and  that  B»'s  son  was  only  entitled 
to  one-sixth  part  of  the  rents  and 
profits  of  the  estates.  WolUn  v. 
JMrews,  E.  5  G.  4.  Pag€246 
5.  A.  being  seised  in  fee  of  a  mes- 
suage 4ind  lands,  and  all  tithes  is- 
suing and  arising  therefrom,  de- 
vised *'  all  his  freehold  messuage 
and  tenement,  and  all  the  profits 
arising  therefrom,  to  his  wife  for 
life,  with  remainder  over  in  fee.  A 
local  inclosure  act  was  afterwards 
passed,  by  which  the  commission- 
ers were  authorized  to  set  out  al- 
lotments in  respect  of  tithes  to  the 
various  proprietors: — Held,  that 
the  6th  section  of  the  general  in- 
closure act,  limiting  the  time  for 
making  claims  before  the  commis- 
sioners, could  not  be  taken  to  apply 
only  to  allotments  in  respect  of  land, 
but  extended  to  tithes  also ;  and  that 
the  lessor  of  the  plaintiff,  who  had 
neglected  to  make  a  claim  for 
tithes  within  the  time  required  by 
that  section,  could  not  prevail  in 
ejectment  against  a  party  in  pos- 
session of  an  allotment,  actually  set 
out  in  respect  of  the  tithes,  al- 
though the  party  under  whom  he 
claimed  title,  had  also  omitted  to 
make  a  claim  according  to  the  sta- 
tute.— Quaere^  whether  the  tithes 


passed  under  the  word  profit^ 
in  the  devise?  Doe  d.  WaUon  ?. 
Jefferson.     E.  5  G.  4.  260 

4.  Devise  of  the  residue  of  the  testa- 
tor's real  and  personal  estate  and 
effects  to  trustees,  to  pay  the  rents, 
produce,  and  profits,  to  testator's 
wife  for  life,  and  after  ber  decease, 
to  his  daughter  for  life,  and  after 
the  decease  of  his  wife  and  daugh- 
ter, he  devised  the  said  residuary 
trust  estates  to  all  and  every  the  is- 
sue, child,  or  children  of  his  daugh- 
ter as  should  be  living  at  the  time 
of  the  decease  of  the  survivor  of 
his  wife  and  daughter,  equally 
amongst  them,  if  more  than  one,  to 
be  divided^  share  and  share  alike, 
fvhen  and  as  they  should  respec- 
tively attain  the  age  of  twenty-four 
years,  and  to  their  respective  heirs, 
executors,  &c.,  for  ever,  to  take 
as  tenants  in  comnaon,  and  not  as 
joint  tenants: — Heldy  that  the 
daughter's  children,  seven  in  num- 
ber, took  equitable  estates  in  fee, 
as  tenantsin  common,  in  the  real  es- 
tates of  the  testator,  by  virtue  of  the 
residuary  clause; — but  that  tky 
would  have  taken  legal  estates  in 
fee  as  tenants  in  common,  by  Tir- 
tue  of  such  residuary  clause,  if  it 
had  been  made  without  the  intro- 
duction of  trustees.  Farmer  v. 
Fronds,  T.  5  G.  4.  SIO 

DISCONTINUANCE. 

See  AOREBMSNT,  £. 

DISTRESS. 
See  Rbpijbvin. 

RXPLXVIN  BoN»» 

1.  Where  a  broker,  havii^  distrained 
goods  for  rent,  was  afterwards 
sworn  one  of  the  appraisers,  and, 
together  with  another  broker,  va- 
lued them  to  the  {dbdntifi^  who  be- 
came the  purchaser  accocdii^  to 
such  valoatioa : — Held^  that  al- 
though the  sale  was  irregekraiito 


ERROR. 


EVtDtNCE. 


SOS 


the  Stat.  2  WiU.  ^  Mary,  yet  that 
the  plaintiiFhad  a  Bufikient  title  in 
the  goods  to  enable  him  to  main- 
tain trover;  the  statute  11  Geo,  2, 
c.  19,  having  prevented  such  sale 
from  being  affected  by  any  irregu- 
larity of  the  broker.  Lifon  v.  WeU 
don,  M.  5  G.  4.  Page  629 

2.  A  rent-charge  is  within  the  terms 
of  the  2dd  section  of  the  statute 
11  Geo,  2f  c.  19,  and  may  be  dis- 
trained for.  Short  v.  Hubbard,  M. 
5  0,  4.  667 

EAST  INDIA  COMPANY. 

See  Ao&££MENT,  3. 

EJECTMENT. 

iS^ef  Agree MEKT,  1. 
Baron  &  Feme,  1 . 
Inclosu&e. 

ENCLOSURE. 
See  Inclosure. 

ENROLMENT. 
SeeWiLJst  1. 

ENTRY,  WRIT  OF. 

See  Costs,  7. 
Otsr,  1. 

ERROR. 
See  Bail,  1,  2. 

1.  Where  one  of  several  defendants 
sued  jointly,  appeared  separately, 
and  by  a  different  attorney,  and, 
after  judgment  for  the  plaintiff  on 
demurrer,  sued  out  a  writ  of  error : 
— Held,  that  the  plaintiff  could  not 
issue  execution,  although  there  was 
an  acknowledgment  by  one  of  the 
other  defendants,  that  the  writ 
of  error  was  sued  out  for  delay. 
jiaronsY.WiUiamt,T.6G.4.6es 

2«  Where  a  plaintiff  brought  a  writ  of 
error  on  a  judgment  of  noiisiiit,  the 


Court  refused  to  stay  execution 
sued  out  by  the  defendant,  after 
service  of  the  allowance  of  such 
writ,  unless  the  plaintiff  or  his  coun- 
sel pointed  ont  some  real  or  speci- 
fic error.  An  affidavit  by  the  pain- 
tiff's  attorney,  stating  that  he  was 
advised  that  there  was  real  error, 
is  not  sufficient.  Evam  v.  Sweet, 
M.  5  G,  4.  Page  609 

ESCAPE. 

See  Sheriff. 

ESTATE  IN  FEE. 
See  Devise,  1,  6. 

ESTATE  TAIL. 
See  Devise,  2. 

EVICTION. 
See  Baron  &  Feme,  ft. 

EVIDENCE. 

iSee  Bankrupt,  1,  3. 
Baron  &  Feme,  1. 
Sheriff,  8,  4. 
Trespass,  2. 
Trovsr,  1. 
Witness. 

1.  Where  the  town  agents  of  the  de- 
fendant's attorney  gave  an  admis- 
sion to  the  plaintiff's  attomey,  diat 
the  printed  copy  of  a  priTste  actof 
Parliament  should  be  recetvabte  in 
evidence,  without  formal  proof:*- 
Held,  that  it  was  not  necessary  to 
prove  the  handwriting  of  such 
agents,  the  admission  having  been 
made  bond  Jlde,  and  under  the  sanc- 
tion of  the  defendant's  attorney. 
Truslove  v.  Burton,  E.  5  0. 4.   64 

2,  Where,  in  an  action  of  replette  for 
taking  the  plaintiff's  eat^,  tlM  de- 
fendant avowed  the  takingi  iffileg- 
ing  that  the  cattle  wen.  thttnage 
feasant  on  his  soil  and  freehold ;-» 
and  the  plaintiff  claimed  under/.  S,f 
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BVIDENCE. 


.  who  had  a  manor  in  the  parish  of 

.  A»^  and  the  defendant  had  a  manor 
in  the  adjoining  parish  of  B.^  and 
/.  S.  had  immeroorially  exercised 
acts  of  ownership  over  the  locus  in 
gtio,  and  the  defendant  had  also  ex- 
ercised such  acts,  but  not  to  so  great 
an  extent  as  J,  S.,  and  an  act  of 
Parliament  was  passed  for  the  en- 
closure of  waste  land  in^.,  in  which 
/.  S,  was  stated  to  be  the  owner  of 
a  manor  in  A, ;  but  no  mention  was 
made  in  th^  act  of  the  parish  of  B,^ 
nor  of  any  claim  of  J.  S,  in  respect 
of  property  there ;  and  by  an  adju- 
dication of  the  quarter  sessions  un- 
der tlie  act,  the  locus  in  quo  was 
found  to  be  in  the  parish  of  B., 
and  the  Judge  led  it  to  the  jury  to 
say,  whether  it  was  in  J.  S,  or  the 
defendant : — Held,  that  it  was  pro- 
perly lefl,  and  they  having  found  a 
yerdict'for  the  defendant,  the  Court 
refused  to  disturb  it,  although  it 
was  insisted,  that  it  should  have 
been  left  to  them  to  say,  whether 
the  parishes  and  manors  were  co- 
extensive and  conterminous;  and  as 
there  was  no  mention  in  the  en- 
closure act  for  the  parish  of  J,  of 
/•  S.  having  any  property  in  the 
adjoining  parish  of  B.,  it  was  suffi- 
cient to  warrant  the  jury  to  infer 

.  that  the  manor  of  J,  S.  did  not  ex- 
tend into  the  latter  parish.  Les* 
ter  v.  Kemp,  E.  5  G,  4.     Page  S5 

3.  Declarations  of  deceased  servants 
and  acquaintances,  however  inti- 
mate, are  not  admissible  in  evidence 
in  questions  of  pedigree,  as  such 
declarations  must  be  limited  to  re- 
lations or  members  of  the  family. 
Johnson  V.  Lawson,  E.  5  G.  4. 

Page  183 

4«  A  book  kept  at  the  India  Houses 
from  returns  given  in  on  oath  pur- 
suant to  the  statute  53  G,  3,  c.  155, 
containing  the  list  or  number  of 
passengers  embarking  on  board  an 
Ectst  India  ship,  is  admissible  in 
evidence  to  shew  the  value  of  a 


EXECUTION. 

voyage  to  the  captain,  on  the  ground 
that  it  is  a  public  book,  kept  under 
thiB  authority  of  an  act  of  Parlia- 
ment. Richardson  v.  Mellish,  T. 
5  G.  4.  Page  f^5 

5.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange, 
declarations  made  by  a  former  bold- 
er and  indorscr,  cannot  be  receiv- 
ed in  evidence,  unless  it  be  shewn 
that  he  was  the  bolder  at  the  time 
of  making  them.  Pococky.BUhng, 
T.5G.4.  499 

6.  A  judgment  recovered  for  the  same 
cause  of  action,  and  between  the 
same  parties,  may  be  given  in  e?i- 
dence  in  assumpsit  under  the  gene- 
ral issue; — if  it  be  pleaded,  it  ope- 
rates as  a  bar ;  if  not,  it  is  admis- 
sible, though  not  conclusive.  Staf- 
ford V.  Clark,  M.  5  G.  4.        724 

EXECUTION. 

See'EKROR^  1,  2. 

Insolvent  Debtor,  1. 

1.  Where  a  defendant  was  taken  in 
execution  under  a  ca.  sa,,  on  a  judg- 
ment obtained  by  the  plaintifi^  and 
a  commission  of  bankruptcy  was 
afterwards  issued  against  him  whikt 
he  remained  in  custody  at  their  suit; 
and  the  plaintiffs  being  compelled, 
in  order  to  prove  their  debt  under 
the  statute  49  G.  3,  c.  121,  to  dis- 
charge the  defendant  from  the  ex- 
ecution ;  and  the  commission  hav- 
ing been  afterwards  superseded, 
the  plaintiffs  took  the  defendant  in 
execution  again  on  a  ca.  sa.,  found- 
ed on  the  original  judgment:— 
Held,  that  if  there  were  no  fraud  in 
suing  out  the  commission,  the  de- 
fendant would  have  been  entitled 
to  his  discharge  on  motion;  but 
that  if  the  commission  had  been 
preconcerted  or  fraudulently  su- 
perseded, he  would  not  be  so  en- 
titled; and  the  plaintifiTs  afiSdavits 
Imputing  strong  circumstaiioei  of 
fraud  to  the  dcSendant,  the  Court 


FALSE  JUDGMENT. 


FORMER  RECOVERY.  ao5 


refused  to  discharge  him  out  of 
custody,  but  left  him  to  his  reme- 
dy by  audita  querela.  Baker  v. 
Ridgway^  E.  5  G.  4.  Page  114 
2.  Qucere^  Whether  under  the  statute 
43  Geo.  3»  c.  46,  s.  5,  expences  of 
execution  include  the  expences  of 
levying?  Rumsey  v.  Tuffnell,  T. 
5  G.  4.  Page  425 

EXECUTORS. 

See  Replevin,  4. 

WlLL,l. 

1.  Where  three  executors  directed 
goods  to  be  sold  as  the  property  of 
their  testator,  and  afterwards  sued 
the  purchaser  in  their  own  names, 
and  without  describing  themselves 
as  executors  in  the  declaration,  or 
joining  a  fourth  executor,  who  was 
named  in  the  will,  but  who  had  re- 
fused to  act  under  it : — Held,  that 
the  action  was  well  brought,  as  the 
order  for  sale  was  given  by  the  three 
alone,  and  they  did  not  sue  in  their 
character  of  executors.  Brassing* 
ton  V.  Ault,  T.  5  G.  4.  340 

EXONERETUR. 
iSi^^Bail,  1. 

EXTORTION. 

See  Sheriff. 

FALSE  IMPRISONMENT. 

See  Sheriff,  3. 

FALSE  JUDGMENT. 

1 .  A  writ  of  false  judgment  does  not 
lie  from  a  Court  of  Conscience  to  a 
superior  Court  at  ^e«tintiM/er;  and 
where  such  writ  was  brought  from 
the  Southwark  Court  of  Requests  to 
the  Court  of  Common  Pleas,  they 
directed  it  to  be  sent  back  by  a  writ 
of  procedendo,  as  the  judgment  in 
the  Court  below  was  directed*  by 
sutute  to  be  given  "  according  to  i 


equity  and  good  conscience,"  and 
not  according  to  the  usual  course 
of  proceeding  at  common  law. 
Scott  V.  Bye,  M.  5  G.  4.  Page  649 

FEOFFMENT. 
«Setf  Devise,  1. 

FINE. 

See  Devise,  1. 
Copyhold,  ft. 
Recovery. 

1.  If  there  be  an  erasure  in  the  cap- 
tion of  a  fine  taken  in  India,  the 
signature  of  the  commissioner  or 
magistrate  before  whom  it  was  tak- 
en must  be  authenticated  by  affida- 
vit. Thistlewood,  plaintiff;  Maid- 
ment,  deforciant,  M.  5  G.  4.     664 

2.  A  fine  may  be  amended  by  enting 
the  name  of  one  parish  and  substi* 
tuting  another  in  its  stead,  in  ordor 
to  mdce  it  conformable  to  the  deed 
to  lead  the  uses.  Lloyd,  plaintiff; 
Simmons,  deforciant,  M.  5  G.  4. 

740 

FLEET  PRISON. 

1.  Fleet  Prison,  extension  of  Rules 
of.     Reg.  Gen.  tSS 

FORGERY. 

See  Action  on  the  Case. 
Prisoner,  2. 

FORMER  RECOVERY. 

See  Assumpsit,  3. 
Inferior  Court. 

1.  A  judgment  recovered  for  the 
same  cause  of  action,  and  between 
the  same  parties,  may  be  given  in 
evidence  in  assumpsit,  under  the 
general  issue :  if  it  be  pleaded,  it 
operates  as  a  bar ;  if  not,  it  is  ad- 
missible, though  not  conclusive* 
Su^ord  V.  Clark,  M.  5  O.  4. 
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HEIR. 


INDICT  MENT. 


FRAUD. 

See  Bakkrupt^  2 
Pleading,  2, 
Trover,  8. 

GAOLER. 

See  Sheriff. 

GOODS  SOLD  &  DELIVERED. 

See  Assumpsit,  I . 
Executor,  1. 
Witness,  1. 

GRANT. 

See  Trespass,  1. 

HABEAS  CORPUS. 

1.  Itie  Court  of  Chancery^  rcpre- 
■entmg  die  king  as  parens  patrue 
hm  juorisdiction  to  control  the  right 
dh  Mher  to  the  possession  of  his 
diikl,  hot  this  Court  has  not  any 
0f  that  delegated  audioritv. — 
Where,  dierefore,  a  fiither  ana  his 
ia£rat  ch3d,  six  years  of  age,  were 
brought  up  under  a  writ  of  habeas 
corpuSf  in  order  that  the  child 
might  be  placed  under  the  care  of 
its  mother,  the  Court  refused  to 
interfere;  although  the  husband 
and  wife  had  separated  in  conse- 
quence of  his  crueky  towards  her, 
and  the  father,  at  die  dme  of  the 
application,  was  confined  in  gaol, 
and  cohabiting  there  with  another 
woman,  who  took  the  child  to  him 
daily.  Skinner,  ex  parte ,  E,S  G. 
4.  Page  278 

HACKNEY  COACHES. 
See  Conviction,  1. 

HANDWRITING. 

See  Evidence,  1. 

HEIR. 

See  Covenant,  3. 


HERIOT. 

See  Copyhold,  2. 

HIGHWAYS. 
See  Action  on  the  Case,  2. 

INCLOSURE  ACT. 

See  Evidence,  2. 

1 .  A,  being  seised  in  fee  of  a  messu- 
age and  lands,  and  all  tithes  issu- 
ing and  arising  therefrom,  devised 
**  all  his  freehold  messuage  and  te- 
nement, and  all  the  profits  arising 
therefrom,"  to  his  wife  for  life, 
with  remainder  over  in  fee.  A  local 
indosure  act  was  afterwards  passed, 
by  which  the  commissioners  were 
authorised  to  set  out  allotments 
in  respect  of  tithes  to  the  various 
proprietors: — Held,  that  the  6th 
section  of  the  general  inclosure  set, 
limiting  the  time  for  making  claims 
before  the  commissioners,  could 
not  be  taken  to  apply  only  to  al- 
lotments in  respect  of  land,  but  ex- 
tended to  tithes  also;  and  that  the 
lessor  of  the  plaintiff*,  who  had  neg- 
lected to  make  a  claim  for  tithes 
within  the  time  required  by  that 
section,  could  not  prevail  in  eject- 
ment against  a  party  in  possession 
of  an  allotment,  actuaUy  set  out  in 
respect  of  the  tithes,  adthough  the 
party  under  whom  he  claimed  title 
had  also  omitted  to  make  a  daim 
according  to  the  statute. — Qtuert 
whether  the  tithes  passed  under 
the  word  profits  in  the  devise? 
Doe  d.  Watson  v.  Jefferson^  E.  5 
G.  4.  260 

INDICTMENT. 

See  Agreement,  2. 

1.  Where,  in  an  indictment  for  mur- 
der, it  was  alleged,  that  the  prison- 
ers, (three  in  number),  wiik  certain 
stones  of  no  value,  which  they  in 
their  right  hands  had  and  hekl,  in 


INfERIOR  COURT. 
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and  upon  the  back  part  of  the  head 
of  the  deceased  did  cast  and  throw, 
and  that  they  with  the  stones  afore- 
said, so  as  aforesaid  cast  and 
thrown,  did  strike  the  deceased, 
then  and  there  giving  to  him  by 
the  casting  and  throwing  of  the 
said  stones»  a  mortal  wound,  &c. : 
— On  a  motion  in  arrest  of  judg- 
ment, on  the  grounds  that  the  num- 
ber of  stones  shoukl  have  been  set 
out;  that  it  should  have  been 
stated  in  what  hand  they  were  held 
by  each  of  the  prisoners ;  and  that 
the  mode  of  causing  the  death  was 
not  properly  stated: — Heid,  that 
taking  the  whole  of  the  indictment 
together,  it  sufficiently  shewed  that 
the  death  was  occasioned  by  stones 
which  the  prisoners  threw,  and  that 
the  verbs  cast  and  tkram  might  be 
considered  as  used  in  their  neuter 
sense.  The  King  v.  Dale^  E.  5 
G.  4.  Pag€  19 

INFERIOR  COURT. 

See  Costs,  4. 

Former  Recovsrt* 

Jurisdiction. 

Pleading. 

1.  Where  a  plea  to  a  declaration  of 
tusumpsiif  for  goods  sold  and  de- 
livered, stated  that  the  plaintiff 
had  sued  the  defendant  in  an  infe- 
rior Court  for  the  same  causes  of 
action  in  the  declaration  mention- 
ed, and  that  the  defendant  recover- 
ed against  the  plaintiff  by  the  judg- 
ment of  that  Court,  and  that  such 
judgment  still  remained  in  full  force, 
and  the  plea  proceeded  to  set  out 
the  declaration  in  the  court  below, 
in  which  it  was  not  stated  that  the 
goods  were  sold,  or  that  the  consi- 
deration for  the  promise  arose 
within  the  jurisdiction  of  that  Court, 
and  th&  plaintiff  in  his  replication 
alleged,  that  both  he  and  the  de- 
fendant at  the  time  of  levying  the 
plaint  in  the  Court  below,  and  the 


latter  obtaining  judgment,  resided 
out  of  the  j  urisdiction  of  that  Court, 
and  that  the  cause  of  action  arose 
out  of  such  jurisdiction:— //e/cf,  on 
special  demurrer,  that  the  replica- 
tion was  sufficient,  on  the  ground 
that  the  proceedings  ia  the  Court 
below  were  coram  nonjudice  and 
altogether  void.  Briscoe  ▼.  Sle* 
phens,  T.  6  G.  4.  Puge  413 

INFANT. 
Set  Habeas  Coefui,  1. 

INFORMATION. 
See  Conviction,  1. 

INSOLVENT  DEBTOR. 

See  Prisoner^ 

1.  An  assignment  of  the  ptopeiiy  of 
an  insolvent  debtor,  under  die  sta- 
tute I  Geo,  4,  c.  119,  ocdy  trans- 
fers the  property  the  insolvent  was 
possessed  of  at  the  time  of  present- 
mg  his  petition  for  bis  itinrhsrirr^ 
and  does  not  pass  any  afiker-aeqiur- 
ed  property  to  his  assignee;  as 
such  property  can  only  be  obtassed 
under  the  warrant  of  attomey  and 
jttd^pment  authorised  by  tfas  25th 
section,  OB  which  the  Court  nay 
permit  execution  to  be  sued  oat. 
Hepper  v.  ManhaU^  iV.  6  O.  4. 
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INSPECTION  OF  PAPERS. 

1.  In  an  action  against  the  Warden 
of  the  Fleet  for  the  escape  of  a 
prisoner  conunttted  to  his  coelody 
in  execution : — Held^  that  the  par- 
ty at  whose  suit  he  was  conmaitted, 
cannot  call  for  an  inspection  of  the 
writ  of  habeas  corpus  and  letwn 
thereto,  or  of  the  cotnmUiUmrf  nor 
is  the  Warden  bound  to  fbmish  eo- 
pies  of  them,  as  all  the  proceedings 
under  which  a  prisoner  is  duurged 
in  his  custody,  are  incorporssed 
in  the  list  of  causes  imder  wkich 
he  is  detained*  and  whicfa  is  de- 
posited with  the  clerk  (^dM  papers 
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INSURANCE. 


JUDGMENT  OF  NONSUIT. 


of  the  prison.      Davies  v.  Branm^ 
M.  5  G.  4.  Page  778 

INSTALMENT. 
See  Bond,  3. 

INSURANCE. 

1  •  A  bill  of  exchange  drawn  on  a  con- 
tingency is  absolutely  void ;  there- 
fore, where  in  order  to  secure  ad- 
vances made  in  this  country  to  an 
East   India    captain,    biUs    were 
drawn  by  him  on  the  agents  of  the 
plaintiffs  in  Indian  and  the  person 
who  made  the  advance  indorsed 
the  bills  to  the  plaintiflSt,  and  which 
were'  made  payable  thirty  days  af« 
ter    the  amval    of    the    ship    at 
Calcutta^  and  were  to  be  nego- 
tiated on  the  faith  of  the  captain's 
consigning  goods  to  the  plaintifife' 
agents,  to  double  the  amount  of 
the   bills: — Heldf  first,  that  the 
plaintiff^  had  no  insurable  interest 
m  the  bills,  as  they  might  recover 
from  the  borrower  in  this  country, 
in  case  the  vessel  did  not  arrive; 
and  secondly,  that  even  if  they  had 
such  interest,  they  were  not  enti- 
tled to  recover  upon  a  policy  de- 
scribing them  as  bills  of  exchange. 
Palmer  v.  Pratt,  T.  5  G.  4.  358 
t.  Where,  on  a  policy  of  insurance 
on   goods  warranted  '*  free  from 
capture  and  seizure,"  the  ship  sail- 
ed on  her  voyage,  and  when  within 
eight  or  nine  miles  of  port,  was  ob- 
liged to  come  to   an  anchor   for 
want  of  a  pilot,   and   afterwards 
drifled  on  the  sand,  and  was  wreck- 
ed and  totally  lost ;  and  whilst  she 
remained  on  the  sand,  she  was 
seized  by  persons  acting  under  the 
authority  of  the  Spanish  Govern- 
ment, and  the  goods  were  taken  on 
shore  by  them  in  a  damaged  state, 
and  confiscated ;  and  no  portion  of 
them  ever  came  again  into  the  pos- 
session of  the  assured : — Held,  that 
this  was  a  loss  by  the  perils  of  the . 


seas,  and  not  by  capture  or  seizure; 
the  proxima  causa  being  the  loss 
of  the  ship.  Hakn  v.  Corbeti,  T. 
5  G.  4.  Page  390 

INTEREST  OF  MONEY. 

See  RxpLEViHy  3. 

1.  Where  a  testator,  who  had  con- 
tracted for  jewellery,  on  the  terms 
of  returning  it  within  a  year,  and  if 
he  did  not  do  ao,  to  pay  a  certain 
price  for  it,  wiik  interest;  and  the 
jewellery  not  having  been  return- 
ed the  vendor  brought  an  actioo 
against  his  executors  for  the  amount, 
and  the  only  counts  in  the  dedan- 
tion  apphcable  to  his  demand,  were 
those  for  goods  sold  and  delivered, 
and  for  interest  on  money  lent  sod 
forebome,  and  the  jury  found  s 
verdict  for  the  sum  demanded  with 
interest;  the  Court  refused  to  dis- 
turb it  or  reduce  the  damages,  al- 
though it  was  insisted  that  the  con- 
tract was  entire,  and  ought  to  have 
been  declared  on  speciaDy,  and 
proved  as  laid.  Harrison  v.  JUen, 
E.  5  G.  4.  28 

JOINDER  OF  PARTIES. 
See  ExEcuToss,  1. 

JOINT-TENANT. 
See  Devise,  4. 

JUDGE'S  ORDER. 

See  Oyer,  1. 
Sheriff,  5. 

JUDGMENT. 

See  Assumpsit,  3. 
Bankrupt,  2. 
Ck>sTs,  7, 

JUDGMENT  OF  NONSUIT. 

See  Error,  2. 
Practicbi  3. 


LANDLORD  AND  TENANT. 


LOAN. 
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JUDGMENT  RECOVERED. 
See  Former  Recotert. 

JURISDICTION. 

See  False  Judgment. 
Habeas  Corpus,  1. 
Inferior  Court. 
Justice  of  Peace,  1. 

JURY. 
See  Waste,  1. 

JUSTICE  OF  PEACE. 

1.  If  an  act  of  Parliament  give  a  Jus- 
tice of  the  Peace  jurisdiction  over 
an  offence,  it  impliedly  empowers 
him  to  make  out  a  warrant  and 
bring  before  him  any  person  charg- 
ed with  such  offence.  —  Where, 
therefore,  a  party  neglected  to  at- 
tend a  summons  granted  by  a  ma-  * 
gistrate,  charged  with  an  offence 
under  the  malicious  trespass  act,  1 
Geo,  4,  c.  56:  —  Held,  that  he 
might  issue  his  warrant  to  appre- 
hend and  bring  such  party  before 
him  to  answer  the  charge,  although 
it  was  insisted  that  he  had  no  pow- 
er to  do  so  until  after  conviction. 
Bane  v.  Methuen,  E.  6  G.  4. 

Page  161 

LANDLORD  AND  TENANT. 

See  Agreement,  I . 
Award,  1. 
Costs,  6. 
Distress. 
Replevin,  pasHm. 

1.  Payment  of  rent  by  a  tenant  to 
his  landlord  after  the  title  of  the 
latter  had  expired,  and  after  the 
tenant  had  received  notice  of  an 
adverse  claim,  does  not  amount 
to  a  virtual  attornment,  nor  create 
a  new  tenancy,  or  constitute  an  ac- 
knowledgment of  a  continuance  of 
title  in  the  landlord,  unless  at  the 
time  of  such  payment  the  tenant 


was  acquainted  with  the  precise 
nature  of  the  adverse  claim,  or  the 
grounds  on  which  his  landlord's 
title  had  terminated.  Fenner  v. 
Duplock,  E.  6  G.  4.  Page  98 

LETTERS. 
iS'ec  Bankrupt,  3. 

LIEN. 

1.  A  person  having  a  lien  upon  goods, 
does  not  waive  it  by  the  mere  fact 
of  his  omitting  to  state,  when  they 
are  demanded,  that  he  claims  to 
retain  them  on  account  of  such  lien ; 
nor  is  it  sufficient  evidence  of  a 
waiver  of  his  lien,  that  he  pur- 
chased tlie  goods  demanded  with 
others,  which  he  had  alto  refused 
to  deliver  up,  although  he  had  no 
lien  on  them; — ^Therefore,  where 
the  defendant,  a  dyer  and  miller  of 
cloths,  had  a  lien  on  them  for  work 
done,  and  purchased  them  firom 
the  person  who  was  indebted  to 
him  for  milling  them  after  an  act 
of  bankruptcy,  and  on  the  cloths 
being  demanded  by  the  assignees, 
the  defendant  refused  to  give  them 
up,  saying,  '*  that  he  might  as  well 
give  up  every  transaction  of  his 
life : — Heldf  that  this  was  no  waiv- 
er of  his  lien,  and  that  it  was  not 
merged  in  the  purchase.  White  v. 
Gainer,  £.  5  G.  4.  41 

LIMITATIONS,  STATUTE  OF. 

1.  An  acknowledgment  within  six 
^ears,  by  one  of  two  makers  of  a 
joint  and  several  promissory  note, 
is  sufficient  to  revive  the  debt 
against  the  other;  although  he  had 
made  no  acknowledgment  within 
that  period,  and  had  signed  the  note 
as  a  surety  only.  Perham  v.  Ray' 
nail,  T.  5  G.  4.  567 

LOAN. 
See  TuovERy  S, 
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LORDS'  ACT. 

See  PrisoKer,  2. 

MALICIOUS  TRESPASS. 
See  Justice  of  Peace,  1 . 

MANOR. 

See  Evidence,  2. 

MEMORANDA,  1,  285. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit,  2. 

MORTGAGE. 

See  Replevin,  1,  3. 

MURDER. 

See  Indictment,  1. 

NEW  ASSIGNMENT. 
See  Trespass,  1,2. 

NEW  TRIAL. 

See  Copyhold,  1 . 
Warranty,  1. 

1.  An  affidavit  by  the  defendant,  that 
the  plaintifF^s  witnesses  had  been 
guilty  of  perjury,  is  no  ground  for 
a  new  trial  in  an  action  for  an  as- 
sault. Proctor  V.  Simmons,  M, 
5  0.4.  581 

2.  Where,  in  an  action  of  replevin,  the 
plaintiflTobtained  a  verdict,  damages 
41.  4«.  The  Court  refused  to  grant 
a  new  trial,  which  was  moved  for 
on  the  ground  that  the  verdict  was 
against  evidence;  although  it  was 
insisted,  that  the  rule,  as  to  trifling 
damages,  could  not  apply  to  an  ac- 
tion of  this  nature.  Brown  v.  Ray, 
M.  5  G.  4.  5S3 

NIL  HABUIT  IN  TENEMENTIS 
See  Replevin,  1 . 


PARENT  AND  CHILD. 
NOLLE  PROSEQUI. 

See  AOREBMEMT,  2. 

NONSUIT. 

See  Error,  2. 
Practice,  S. 

NOTICE  OF  BAIL. 
See  Bail,  2. 

OUTLAWRY. 

1.  Where  the  plaintiff  had  proceeded 
to  outlaw  a  female,  and  obtained 
judgment  of  waiver,  tlie  Court  set 
it  aside  on  motion;  it  appetriog 
that  she  was  in  prison  daring  the 
time  the  several  processes  were  sued 
out,  and  that  the  plaintiff  was  aware 
of  that  fact,  and  knew  where  to  find 
her.    James  v.  Jenkins^  M,  5  G.  4. 

Page  589 

OVERSEER  OF  POOR. 
See  Bond,  2. 

OYER. 

1.  Oyer  cannot  be  granted  of  a  deed 
operating  under  the  statute  of  uses, 
and  where  a  tenant  in  a  writ  of  en- 
try pleaded  such  deed  without  a 
profert,  and  oyer  was  required  to 
be  granted  by  a  Judge's  order  on  a 
given  day,  the  Court  directed  such 
order  to  be  rescinded ;  and  the  de- 
maiidant  having  signed  judgment 
for  want  of  oyer,  it  was  also  set 
aside,  the  order  being*  merely  in  the 
nature  of  an  interlocutory  proceed- 
ing. Denman,  demandant,  Bull, 
tenant,  M.  5  O.  4.  593 

PARENT  AND  CHILD. 

1.  The  Court  of  Chancery,  represent- 
ing the  king  as  parens  patrue^  has 
jurisdiction  to  control  the  right  of 
a  father  to  the  possession  of  bis 
child,  but  this  Court  has  not  any  of 


PARTNERS. 

that  delegated  authority.  Where, 
therefore,  a  father  and  his  infiint 
child,  six  years  of  age,  were  brought 
up  under  a  writ  of  habeas  corpus, 
in  order  that  the  child  might  be 
placed  under  the  care  of  its  mother, 
the  Court  reiused  to  interfere,  al- 
though the  husband  and  wife  had 
separated,  in  consequence  of  his 
cruelty  towards  her;  and  the  fa- 
ther, at  the  time  of  th«  application, 
was  confined  in  gaol,  and  cohabit- 
ing there  with  another  woman,  who 
took  the  child  to  him  daily.  Skin- 
ner, ex  parte,  E,  5  G.4.  Page  27 S 

PARISHIONERS. 

See  ClIUBCHWARDENS,  1. 

PARISH  REGISTER. 
See  Costs,  6. 

PARTNERS. 

See  Witness,  1. 

1 .  Before  there  can  be  an  action  or  a 
set  off  in  respect  of  a  claim  arising 
out  of  a  partnership  account,  there 
tnust  be  a  final  balance  struck ;  and 
it  seems,  that  there  must  be  a  pro- 
mise to  pay  such  balance  when  as- 
certained. Where,  therefore,  the 
plaintiff  and  defendant,  as  joint  pro- 
prietors of  a  stage  coach  running 
from  .4,  to  //.,  the  former  provid- 
ing horses  for  one  part  of  the  road, 
and  the  latter  for  the  other,  and  the 
profits  of  each  party  were  calculat- 
ed according  to  the  number  of 
miles  his  horses  travelled,  and  the 
plaintiff  received  the  fares  of  the 
passengers,  and  gave  a  weekly  ac- 
count of  the  receipts  and  disburse- 
ments belonging  to  the  coach  to  the 
defendant : — Held,  that  the  plain- 
tiff and  defendant  were  partners, 
and  that  in  an  action  by  the  former 
against  the  latter  upon  a  separate 
transaction,  lie  could  not  set  off  a 
balance  due    to  him  upon  such 


PILOTS. 


an 


weekly  accounts.  Frinmmi  Y.Coup' 
land,T.5G.4.  Page  319 

PART  OWNER. 

See  Ship,  1. 

PAVING  ACT. 

See  Action  on  trb  Casb,  I. 
Costs,  2. 

PAYMENT. 

See  Assumpsit,  2. 
Bond,  3, 

PAYMENT  OF  MONEY  INTO 
COURT. 

1 .  Payment  of  money  into  Court  on 
several  general  counts,  one  only  of 
which  applies  to  the  plaintiff's  de- 
mand, admits  a  cause  bf  action  on 
that  count  only.  Stafford  ▼•  Clark, 
M.  5  G.  4.  7f4 

PEDIGREE. 

See  Costs,  6. 
Evidence,  3, 

PENALTY. 

See  Pilots. 

PERJURY. 

See  New  Trial,  1. 

PILOTS. 

1.  Where  the  master  of  a  vetad  from 
the  westward  had  been  piloted  into 
Standgate  creek  by  a  cinque  port 
pilot,  and  discharged  himtiiere»aDd 
dropped  a  mile  down  the  port  of 
Rochester  towards  London^  with  a 
signal  flying  for  a  Trinity  House 
pilot,  who  came  on  board  at  Skeer^ 
ness : — Held,  that  he  was  liable,  to 
a  penalty  under  the  34th  section  of 
the  statute  52  Geo.  3,  c.  89,  and 
that  be  did  not  ftdl  within  the  ex- 
ceptioD  of^rerooTing  a  ^reasel  for  the 


sit 


PLEADING. 


PRACTlGfi. 


puipoee  of  enterinff  into  or  going  out 
of  dodc,  or  changing  her  moonngs, 
within  Uie  22d  section  of  that  act. 
Thomtm  ▼.  BoUand^  T.  5  G.  4. 

Page  403 

PLEADING. 

See  Action  on  the  Case,  2. 

AeEEBMJINT,  4. 

Assumpsit,  3. 
Award,  1. 
coybnant,  s. 
ExKCDToas,  1. 
FoaMER  Recoybry. 
Indictment. 

InEBRIOR  Ck>URT. 

Insurance,  1. 

Interest  oe  Money. 

Oyer. 

Partners. 

Practice. 

Repleyin. 

Trespass. 

1.  There  is  no  parliament  roll  for  the 
S9th  EUxabetk,  and  statutes  passed 
in  that  year  have  relation  to  the  first 
day  of  the  session  which  commen- 
ced in  the  2Bih  year  of  her  reign, 
and  must  be  so  pleaded.  There- 
fore, where  it  was  pleaded  as  of  the 
ft9ih  in  an  action  against  a  sheriff 
for  extortion,  under  c.  4: — Held 
fatal  in  arrest  of  judgment.  Qucere^ 
whether  under  the  statute,  43  Geo, 
3,  c  46,  8.  5,  *'  expences  of  execu- 
tion**  include  the  expences  of  levy- 
ing? But  where  a  writ  was  indors- 
ed to  levy  a  certain  sum,  and  inter- 
est to  accrue  from  a  given  day,  and 
bendeSf  S^c,  and  in  Sue  declaration 
after  the  words  besides,  ^c.  "  she- 
TiflTs  poundage,  officer's  fees,  and 
expences  of  levying,"  were  intro- 
duced under  a  videlicet: — Held, 
that  it  was  no  variance,  as  they 
might  be  rejected  as  surplusage. 
Rumsey  v.  Tuffnell,  T.  5  G.  4. 

%,  Where,  to  a  scire  facias  on  a  judg- 
ment, the  defendant  moved  to  plead 
several  matters,  vig^Jirfif  payment; 


secondly i  that  the  judgment  hsd 
been  obtained  by  fraud;  and  ImsU 
ly^  that  the  judgment  was  entered 
up  on  a  warraBt  oCattoiney,  whidi 
had  been  obtained  by  fraud : — ^The 
Court  refuted  to  allow  all  these 
pleas,  but  put  the  defendant  to  his 
election,  8ktmw.Ahanley^(Jjatd)f 
M.  5  0. 4.  Page  «94 

POOR  RATE. 

See  Bond,  S. 

Policy  of  Iksu&ance. 

POWER. 

1.  Deviae  of  teatmtor's  eatatea  to  troa- 
tees,  for  the  uae  of  his  daughter,  for 
life,  remainder  to  the  uae  of  hersoo 
in  fee,  but  in  caae  he  ahoidd  die 
without  iasue  in  the  lifetime  of  the 
daughter,  and  there  should  be  do 
other  issue  of  her  body  then  hving, 
then  to  the  uae  of  auch  persons  as 
she  should  by  deed  or  will  appoint; 
and  there  being  no  other  issue,  the 
mother  and  son  executed  an  ap- 
pointment and  conveyance  to  if.  in 
fee: — Heldt  that  the  power  of  ap- 
pointment was  well  executed,  not- 
withstanding the, execution  by  the 
mother,  in  die  life-time  of  her  son. 
Dalby  v.  PuUen,  T.  5  G.  4.     800 

POWER  OF  ATTORNEY. 

See  Trover,  S. 

PRACTICE. 

See  Amendment,  1. 
Attornxt,  1. 
Award. 
Baiu 
Bail  Bono. 

CoSTB. 

Error. 

Executor, 

Falsx  Juiigmsnt. 

Fine, 

Harris  Corpus. 

LuciTATioNSy  Statute  or. 


PRACTICB. 
Niw  Teial. 

OUTLAWET. 

Otbr. 

PAYUKWt  or  MOWBT  IHTO  CoUftT. 

Sheriff. 

WAmmAKT  Of  AnomviT,  1 . 

1.  Wliere  a  dedaratioB  conUined 
tVFo  counts  for  work  and  Ubour 
ai  an  attorney,  and  two  others 
for  work  and  labour  generally, 
and  the  uiual  menev  countsi  the 
Court  refused  to  stnke  out  either 
of  them  as  being  uonecessary  or 
superfluous.  Bennett  y.  BrindUy, 
T.  5  G.  4.  Page  358 

2,  The  lose  of  a  trial  in  Tenn  means 
within    the  Term  in  which     the 
writ  is  returnable.     The  King  v. 
London  Sheriffs,  T.  5  G.  4.     422 
.  3.  A  declaration  for  slander  contained 
nine  counts  on  the  following  words : 
*'  the  plaintiff  is  insolvent,  and  has 
failed  lately,  and  only  paid  10*.  in 
the  pound  ."-./fe^  diat  as  these 
words  were  introduced  in  a  collo^ 
quium  with  various  persons,  some 
of  whom  were  named  in  one  set  of 
counts,  and  not  in  others^  there  was 
no  ground  for  jMriking  out  any  of 
the  counts,  as  beiuff  unnecessary 
or  superfluous.       Nelson  v.  Grif- 
Jiths,  M.  5  G.  4.  786 

4.  The  plaintiff  in  a  country  cause 
is  not  bound  to  proceed  to  trial  at 
the  next  assizes  afler  the  Term  in 
which  issue  is  joined,  nor  can  he 
be  required  to  give  notice  of  trial 
for  such  assises.  Prentice  v.  Blott^ 
M.  5  G.  4.  687 

5.  Where  to  a  aetre  faeioi  on  a 
judgment,  the  defendant  moved  to 
plead  several  matters,  viz.  Jirst, 
payment;  seeandijf,  that  the  judg- 
ment had  been  obtained  by  fraud ; 
and  lastly^  that  the  judgment 
was  entered  up  on  a  warrant  of  at- 
torney, which  had  been  obtain^ 
by  fraud;  the  Court  refused  to  al- 
low all  these  i^eas,  bat  put  tbe  de- 
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fendant  to  his  election.  Sketmr.Al^ 
9anley,{Ld.),M.  6Q.4.  Pmge9M 

PRISONER. 

See  Flibt  Prison. 

iKs^Rcnoy  ov  Papbrs. 

Shiriff. 

1.  Where  a  defendant  was  taken  in 
execution  under   a  em.  aa.  on  a 
judgment  obtained  by  tiieplaintiA, 
and  a  commission  of  bmikruptcy 
was  afterwards  issued  against  him 
whilst  he  remained  in  onatody  at 
their  suit;  and  the  plaintifi  being 
compelled,  in  order  to  prove  their 
debt  under  the  sUtute  49  G.  3^  c. 
121,    to    disdiarge   the    defend- 
ant from  the  execution;  and  the 
commission  having  been  afterwards 
superseded,    the    plaintiA    took 
the  defendant  in  execution  again 
on  a  ca,  sa,  founded  on  the  or^- 
nal  judgment : — Held,  tiiat  if  tliera 
were  no  fraud  in  suing  out  the  eoia* 
mission,  the  defendant  woidd  hanre 
been  entitled  to  his  diadunge  on 
motion;  but  that  if  the  commission 
had  been  preconcerted  or  finandii- 
lently  superseded,  be  would  not  be 
so  entitled ;  and  the  plaintiff's  affida- 
vits imputing  strong  circmnstancus 
of  fraud  to  the  defendant,  the  Court 
refused  to  discharge  him  out  of 
custody,  but  lefl  him  to  his  reme- 
dy by  audita  querela.    Baker  w» 
Ridgway,  E.  5  G.  4.  |U 

2.  Where  a  prisoner  came  im  to  be 
discharged  under  the  Loiw  uet^ 
32  G.  2,  c.  28,  it  is  no  ground-fcr 
opposing  him,  that  he  hdl  Ibmi  . 
an  accrotance  to  a  bill  ofiirhingu^ 
on  which  the  plaintiff  had  obtai|ied 
judgment,  and  taken  Unrin  4nied^ 
tion  as  the  drawer.  Bmm  y.  £Se, 
M.  6  G.  4. 
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PROCEDENDO. 
See  Falsb  Jvoatunf  l*y.  i  n 

PROFBRT.       , 
SeeOiMmtl. 
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hecovb&y. 


PROMISSORY  NOTE. 

See  LuiiTATiONs,  Statute  of,  1. 

RATE. 
See  Bo5D,  2. 

CnURCHWAEDENS,    I. 

RECEIPT. 
See  Trotbr,  3. 

RECOGNIZANQE. 
See  Bail,  1. 

RECOVERY. 
See  CoFTHOLD,  !• 

COVEVANT,  3. 

1.  Arecofery  may  be  amended  by  in- 
aetthig  a  paiiih  nol  named  in  the 
deed  to  loid  tbe  uiei,  the  Unds  in- 
tended to  pass  having  been  speci- 
fied therein  as  to  the  number  of 
acres,  as  well  as  the  names  of  the 
vendor  and  occupier  at  the  time 

the  recovery  was  suffered.     

demandant ;     Woodyer^     tenant ; 
NkMis,    vouchee,     E.   5  G.  4. 

195 
t.  Where,  in  a  recovery,  the  vou- 
^ee,  (tbe  son  of  a  Peer),  was  de- 
scribed in  the  dedimut  as  a  com- 
moner, but  signed  the  acknowledg- 
HMit  as  a  Peer,  the  Court  refused 
•W  allow  the  tenant's  appearance  to 
.  be  recorded,  enr  the  recovery  to 
paas^  until  a  re-acknowfodgmeot 
'    had    been  taken  conformably  to 
-the-  dedimui.  Tuttonj  demandant;  . 
MUne^    tenant;      Grey,    (Lord), 
'  vo^dhee,  M.  5  G.  4.       '        580 
3.  WhMKi  in  a  deed  to  make  a  ten- 
'  'ant  fo  tbe  prweipet  lands  were  dc- 
-  •  scnribad  ka  a  &rm  generally,  with* 
-'.'Oli^  pMicularizing  their  quality  or 
quaiitity,  and  in  the  reoovery  the 
'' )  ^iluTels  were  sec  out  as  amounting 
'to  fifty  acres;  bot  on  a  late  ad- 
measuremttat,  ihey  had  been  found 
to  comprise  seventy ;  the  Court  al- 
lowed the  quantity  to  be  increased 
to  that  number,  tbe  terms  of  the 
deed  being  large  enough  to  com- 


prise  all  the  bnda  of  which  the 
farm  consisted  at  the  time  the  re- 
covery waa  airfEered.  Bottita/^ 
plaintiff;  Tmtmer^  Senant;  Cmn, 
vouchee^     M.  6  G.  4.  591 

4.  A  recovery  may  be  amended  by 
ioierting  die  parish  of  C.  althoogli 
it  was  onhted  in  the  deed  to  lead 
the  uaes,  the  prenuses  being  therdi] 
deaeribed  aa  lying  in  the  perisba 
of  i/.  and  B.  dr  eimmkere^  in  du 
oottBtgr  where  the  pariah  of  <?.  waa 
abosltnate.  itk^j,  demanduit; 
^9^kiie,  tenaot;  Lhyd^  vooebee. 
M4  5  6.  4.     '  ^  740 

REGISTRY  ACT. 
See  Swtp^  1I 

REGULA  GfajJERALIS. 
See  Flbet  Pkxsoh. 

RENT  CHARGE. 
See  Rbplbvik  Boko. 

RENT. 

See  Agreement,  I . 
Bavs^rupt,  4. 
Costs,  6. 
DrmE,X.      ' 

Larolobd  ft  ^TENAyr,  I. 
RtPLBVTK. 

REPi^Evm: 

See  Costs,  6.     .  ' 

PlSTRI^.        . 

.  EviDENC.E,  2»  . 

Lakw,ob«>  A,m>  Tif^Axt,  1. 

U  Where,  to  a  cegnifeanco  in. replevin 
t  for  rem  iniavreur  t^iD.-Jl-  mti  ti, 
T,;  the  plainHffi^  pleaded .  ia  v  bar, 
that  before  v'tUey  I  bad  ^«by  interest 
in  .the  preoiises,  tone.  ?;  it.was 
seised  thereof  and  n^rtgi^edifaein 
in  fee  to  /«^<C«,.Andibat  be  being 
soeeised,  >and^  after  ihuei  mortgage 
beoamfitabsolutei  under xolor  ^  a 


REPLEVIN. 
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of  the  premiaes  between  the  said 
r.  R.  and  £>.  T.  and  H.  T.,  the 
two  latter  dmnked  them  to  the 
pkintifi^  who  thereupon  beoame 
possessed  thcfebf,  and  so  Continued 
until  the  time  when,  Arc< :  that  J. 
>Cf»t  the-  mortgagee,  afYorwarde  as- 
sented to  and  confirmed  sucli  de- 
mise to  the  pfauatiff,  and  required 
him.  to  attoru'to  him  at  auch  mort- 
gagee, which  the  plaintilTdid,  and 
agreed  to. pay  him  die  arrears  of 
rent  then  ^le^  but  that  he  having 
neglected  to'pay  the  aaroe,  and  the 
said  D,  T.  and  H,  T.  not  having 
any  legal  estate  in  the  premises,  J, 

C,  as  moitgagea,  distrained  on  the 
plaintiff  for  auch  arrears,  who,  in 
order  to  prevent  his  goods  from 
belgg  9Qld  under  the  diatreos,  ne- 
cessarily paid  such  arrears  to  J,  C, 
as  such  mortgagee,  and  so  no  rent 
was  in  arrear  from  the  plaintiff  to 

D,  T,  and  H.  T.i^Held,  that 
such  plea  was  bad  on  special  de- 
murrer, as  it  amounted  in  substance 
to  a  plea  of  ml  hahu'U  in  tencmentis, 
Alchorne  v.  GamtnCf  E*  5  G.  4. 

Page  150 
2,  A  husband  may  avow  in  his  own 
name  for  rent  due  in  right  of  his 
wife.  Where,  therefore,  mere  were 
three  avowries,  ^#|»  by  E,  W.  and 
/.  T*  for  rent  due  to  them  from 
the  plaintiff  as  tenant  to  them;  se- 
condly^ by  E.  W,  and  /.  T,  in  their 
own  right,  for  rent  due  to  them 
from  the  plaintiff  as  tenant  of  the 
premises  generally;  and^(/y,  by 

E,  W.  and  /.  T.  and  Ann  his 
wife,  in  right  of  the  said  Ann^  for 
rent  due  to  E.  W.  and  «/.  2*.  and 
Awn  his  wife,  in  right  of  the  said 
Ann^  from  the  plamtiff  as  tenant 
to  Ei  W.  and  /•  T.  and  Ann  his 
wife,  in  right  of  the  said  Ann: — 
Held^  afler  a  deelaration  of  ^<^t- 

-  ment  served  on  the  plaintiff  on 
the  domiae  of  E.  fV., '/.  7.  and 
^imhiawile,  to  be  aopf^ed  by 
evidenae  of  ap  atiiorameAt  from  him 


to  them;  and  conaeqnefttiy,  that 
there  was  no  variance.  Gravenor 
V.  Woodhqusc,  E.  5  G.4.  Page l^S 

3.  If  a  tenant,  with  the  assent  of  his 
landlord,  pays  interest  lupon  a  mort- 
gage charged  on  the  premises  de- 
mised, it  is  e(][uiYalent  to  a  pay- 
ment of  rentj^d  kihto: — Where, 
therefore,  A.  in  1796.  demised  pre- 
mises to  B,  for  sixtv-eig[ht  years, 
which  ill'  1793"  hatt^  txten  mort- 
gaged to  C,  and  B^  Assigned  them 
to  Z).,  who  underlet  ^o  £.,  and  in 
1818  A,  conveyed  die  premises 
in  fee  to  P» ;  and  />.,  who  was  also 
the  agent  of  i^.,paid  the  interest  on 
the  mortgage  to  C,  from  1816  to 
1 8^0,  and  f*.  distrained  for  rent  in 
the  latter  year : — Held^  that  E  ^*  who 
replevkd  at  the  instance  of  Z>., 
might  avail  himself  of  auch  pay- 
ments for  interest,  under  the  plea 
of  riens  in  arriere.  Dyer  v.  Bow- 
ley,  B.  5  G.  4.  196 

4.  An  avowry  in  replevin  by  the  de- 
fendants as  executors  of  7.'  F., 
"that  the  plaintiff  for  all  the  time 
during  which  the  rent  was  accruing 
due,  and  from  thence  until  apid  at 
the  time  when  &c.,  and  until  and 
at  the  death  of  T.  F.,  held  the 
place  in  which,  &c.,  aa  teoiMUt  to 
T*  F.  in  hia  li&lime,  under  a  de- 
mise made  to  him  it  a.'yearly  cent, 
payable  quarterly*,  and  becauae-two 
yeara'  rent  due  from  the  plaintiff 
to  T.R.'ui  hia  life-tioi^  J^mined 
unpaid  to  him  in  hia.  lifeolime  or 
his  executors  since  his  deatl^;  and 
because  the  plaintiff  remained  in 
posaesaion  of  the  plaoi  w  vhicb* 
&c.,  from  the  death  of  Ti  F^  till 
the  time  when,  &c.»  Aedefiend- 
anta  aa  executora  of  T.  Vn  .v^^U 
avowed  the  taking,  ite^^-^^eld^ 
on  general  derourrerk  dMit  auch 
avowry  was  aufficieiil  and  within 
the  terms  of  the  atatutQai  11  Geo. 
ftfC.  19,a.S2,and8))  Hfn.  8,cd7, 
s.  L^SiamJfbrd  v^  Smeknr,  T.  5 
G.  4.  37« 
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SCIRE  FAaAS. 


REPLEVIN  BOND. 
I.  A  rest  dtarge  ia  wiifain  the  icm* 
of  the  23d  lection  ofthe  itatutell 
Geo.  2,  c  19; — A  ■beriff,  there- 
lore,  ia  anthonied  in  taking  a  re- 
plerin  bond  under  a  diatroM  for 
suc^renl;  and  where  the  bood  was 
conditioned  for  the  appearance  of 
the  plamff  in  replevin  at  tlie  next 
Caua^  Court,  and  pmaecnling  faia 
I^aiiit  with  ^ect,  and  nuUtii^  a 
return  of  the  goods,  in  case  a  re- 
tam  abould  be  adjudged,  and  aUo 
for  iarfnaat^yHw  the  iherifftmd  kii 
tficertfrom  aUcotU,  ckarget,  da- 
mageM,  amd  txpeTuei  ttkick  tiey 
might  he  ptU  to  by  reoion  of  the 
replerymg  and  deUeery  of  tAe 
good*t  or  touching  any  wit,  matter 
or  thtng  relating  thereto: — Held, 
that  ancb  condition  did  not  exceed 
the  tenna  of  the  statute,  although 
it  waa  objected  that  the  clause  for 
indemnifyii^  the  sheriET  was  not 
Butboriaed  by  it,  and  rendered  the 
bond  void.  Short  r.  Hubbard,  M. 
5  Q.  4.  Page  667 

REPLICATION. 
St9  AasmpsiT,  9. 

REVOCATION. 

See  AiBTHniT. 
Wiix,  1. 

RIGHT  OF  WAY. 

See  TxESPAsa. 

Wat. 

RULE  OF  COURT. 
8te  FiAET  Pbuox. 

SALE. 
See  Smp,  1, 
Tuna,  2. 
WABaAmY,  1. 

SCIRE  FACIAS. 
See  pLEADiKO,  2. 


8E6SIONfi. 
See  BriDBKCE,  2. 

SET-OFF. 
5er  Coats,  4k 

1.  B^ore  there  can  bean  action,  or i 
set-off  in  respect  of  a  dabn  arif 
■ng  out  of  a  partnership  acconnt, 
there  must  be  a  final  balance  struck ; 
and  it  seema  that  there  mtiit  be  a 
promise  to  pay  such  balance  wba 
aacertamed.  Where  tberefbre  die 
plaintiff  and  defendant,  as  i(unt 
proprietors  of  ■  atase-coach  rnn- 
ning  from  A.  to  B,,  tbe  former  pn- 
Tidmg  horses  for  one  part  of  die 
road,  and  the  latter  fof  the  other, 
and  the  profita  of  each  party  were 
calcnlatnl  according  to  me  nmnbcr 
of  miles  his  horses  travdled,  and 
the  plaintiff  received  the  fain  of 
die  paaaengers,  and  gave  a  weekt; 
account  of  the  receipts  and  di»- 
bursements  belon^iw  to  the  audi 
to  the  defmdant: — Hetd^  that  the 
plaintiff  and  defendant  veie  part- 
ner*, and  that  in  an  action  by  the 
former  ^ainat  the  Utter  upon  a  K- 
parate  transaction;  hecould  not  set- 
off a  balance  due  to  him  itpoo  sneh 
weekly  accounta.  AoMontT.Cai^ 
land,  T.  £  G.  4.  Page  S1> 

SHERIFF. 
See  RbpiiBvui  Boas,  1. 

I.  Where  the  defendant,  au  keeper  of 
a  county  gaol,  corenanted  I7  in- 
denture with  the  sheriff  (among 
other  things),  "  thart  he  woidd  per- 
somlly  attend  the  Anises  oA  ge- 
neral Qoarter  Sessions  of  the  Mun- 
31,  and  convey  prisoiters,  when  or- 
ered  to  be  removed  by  Atthst  eor- 
fms,  laf^  and  withent  escape,  from 
the  Mol  to  simAi  place  as  the  writ 
ahoold  direct;"  and -Ae  defendant 
and  two  toreties  gsve  the  sheriff  a 
bond  fbr  thtf  due  perfmrnaDte  of 
sodl  eorenalits;  Md  the  feram 


SHBRIW. 

being  in  attflndaaee  tt  the  Quarter 
Sessions,  the  sheriff,  on  reoeiring  a 
writ  of  habeas  corput  tor  the  re- 
moval of  a  prisoner,  directed  a 
warrant  for  that  purpose  to  the  de- 
fendant and  /.  8,9 "  hy  him  (theshe- 
riff)  for  tliat  time  only  thereto  spe- 
cially appointed;''  and  /.  &,  who 
was  the  defendant's  turnkey,  pro- 
ceeded with  the  prisoner  towards 
the  place  of  destination,  but  allowed 
him  to  escape : — Held,  that  the 
sheriff  having  specially  directed  the 
warrant  to  J.  S.  and  appointed  him 
for  that  particular  purpose,  that 
neither  the  defendant  nor  his  sure- 
ties were  liable  in  an  action  brought 
by  the  sheriff  on  the  bond  for  a 
breach  of  the  covenants  contained 
in  the  indenture  by  the  defendant 
as  gaoler.  Ryland  ▼•  Lavender^ 
E.  5  G.  4.  Page  71 

2.  Where  the  sheriff  took  a  bail-bond 
executed  by  one  surety  only,  and 
the  plaintiff  lost  a  trial  at  the  first 
sittings  in  the  Term  following  that 
in  which  the  writ  was  returnable  : 
on  an  attachment  regularly  issued 
against  the  sheriff  for  not  bringing 
in  the  body,  the  Court  ordered  the 
bail-bond  as  well  as  the  attachment 
to  stand  as  a  security :  as  the  loss 
of  a  trial  in  Term  means  within  the 
Term  in  which  the  writ  is  return- 
able. The  King  r.  London  Sherifft, 
T.  5  G.  4.  422 

3.  Where  the  statute  28  Eliz,  was 
pleaded  as  of  the  29th»  in  an  action 
against  a  sheriff  for  extordon  un- 
dier  chap.  4,  held  fatal  in  axrest  of 
judgment.  Quote.  Whether  under 
the  statute  43  G.  d,  c.  46,  s.  5, 
"expenses  of  exeoution"  include  the 
expense  of  levying?  But  where  a 
writ  was  indorsed  to  levy  a  certain 
sura,  and  interest  to  accrue  from  ft 
given  day,  and  besides t  ^c.^  and  in 
die  dedaradoB  afler  the  words  be- 
sides, S^e,  *' sheriffs  poundage,  offi- 
cer's l<Ms,and  expenses  of  Inrying" 
were  introduced  under  a  videlicet  : 
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817 


— Held,  that  it  was  no  vtrianee, 
as  they  might  be  reyteted  as  sur- 
I^usage.  Rwmey  v.  T^Mnell^  T. 
5  G.  4.  Pa^  425 

4.  A  sheriff  nay  put  in  bail  hefiyre 
the  return  of  the  writ;  and  wh«re^ 
to  an  action  of  tre^paei  ibr  ao  as- 
sault and  false  iiiipiiso— wiUt  the 
issne  was,  whether  A^  B»  and 
C.  D,  became  bail  at  the  veqnest 
of  the  AMnSi-^Held,  dial  it  might 
be  supported  by  the  teethaoiiy  of 
die  sheriff's  omeer  to  whoBi  the 
warrant  was  directed,  add  who 
stated  that  they  became  bail  at  his 
request.  BnamM  v.  Smeei^  T.  5  G. 
4.  566 

5.  Where  a  sheriff  had  neglected  to 
arrest  a  party  against  whom  a  writ 
had  been  issued  at  the  suit  of  the 
plaintiff,  until  the  day  after  it  was 
returnable: — ^in  an  action  on  the 
case  against  the  dieriff,  fera  breach 
of  duty  in  not  arresting,  die  pUdn- 
dff  did  not  prove  that  he  hsA  sus- 
tained any  damage  :—«^eU^  dmt 
it  was  properly  left  to  the  Junr  to 
say,  whether  the  party  could  have 
been  arrested  berore  the  return  of 
the  writ,  and  if  so,  what  damage 
the  plaintiff  had  sustained.  Barker 
V.  Green,  M.  5  G.  4.  584 

6.  The  rule  to  bring  in  the  body  hav- 
ing been  served  on  the  last  day  but 
two  of  Truuty  Term,  and  which 
consequently  did  not  expire  until 
the  second  day  of  the  following 
Michaelmas  Term,  and  on  the  last 
day  in  Trinity  Term  a  Judge's 
order  was  obtamed  for  staying  pro- 
ceedings on  payment  of  the  debt 
and  costs  within  a  month,  to  which 
the  plakidff's  MUxtkdf  consented, 
and  the  defendant's  attorney  simned 
his  name  in  the  Judge's  book  at 
Chambers  on  obtaining  the  order; 
but  which  not  having  been  com- 
plied with,  and  no  n^  nodce  be- 
ing given  to  add  and  justify  baOt 
the  daiaiAff'i  att*fi*yin  tke  se- 
cond weak  in  Michmetmme  Term 
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STATUTES. 


SrTATaTBS. 


med  oul  an  atuchroent  agaiiist  the 
Sheriff;  the  Court  ordered  it  to  be 
set  aside  on  paynoeat  of  qosta;  on 
the  groondiy  that  the  order  being 
foinlitinnal  oolyt  tbi  pUnnliff  had 
•  ■  iibiiild  no  new  reaiedy,  nor  wbb 

'  to  bfiqg  «a  the  body  had  not  ex- 
fin^  a(*  the  time  the  order  was  en< 
leied.  Per  Lord  Chief  Justice  Best 
aBdMr./Joatioe  Gasdee;  diuen^ 
ImH^  Mr.  JoBtioe  Porib  »d  Mr. 

-  Jostioo  Bwrtfmgk.  The  JiLifl|>'V. 
iirMWbM^iSW|^.M.5G.4.  695 

SHIP  AND  SHIPPING. 

See  AORBBMENT,  3. 

iKSumAvca. 
Pilots. 

1.  Wheyre  a  party  purchased  a  share 
of  a  slup,  under  a  bill  of  sale  which 
was  void  for  non-compliance  with 
the  provisions  of  the  registry  acts, 
.  he  is  not  liable,  as  part  owner,  to 
pay  for  goods  supplied  for  her  use, 
unless  iapedit  were  givcin  to  him  in- 
dividually, or  he  held  himself  out 
as  owner,  or  made  an  express  pro- 
mise to  pay,  or  received  profits 
from  the  ship*  Harrington  v.  Fry, 
T.  5  G.  4.  S44 

SIBilLITBR. 

See  Amekdmbkt,  1. 

SPECIAL  CASE. 
See  Costs,  8. 

STAGE  COACHi 
See  Paetnebs,  1. 

STATUTE  OF  LIMITATIONS. 

See,  Limitations,  Statute  of. 

STATUTES. 

See  Costs,  2. 

!•  There  is  no  pailoonent  roll  for  the 
29th  EUza^K  and  statute^  passed 
in  that  year  have  relation  to  the 


first  day  of  the  atisiohis  which  com- 
menced i^  the  28th  year  of  her 
re^^.sod  must  be  ao  pleaded. 
ThdrefiHre^  H^J'f'^  K^^  pleaded  as 
of  the  29th  m  an  action  against  a 
sheriff  for  extortipn  under  c.  4:— 
Held  fatal  in  arrest  of  judgment 
Runuey  y.  TwffiiM^^T.  5  0.  4. 


STATUTES— CITED  (HT  «DM. 
MENTED  ON. 

«.  e.  5.    {GloucesUry^^nHti.  497 

13.atatl>l.  e.  11.    (iV'ejMiHftcr  f) 

Arrest— Escape.  !W5 

—  c.  «.  1.  Z.     ShetkfL  673 

—  c.  24.     {Westminster  2)   Action 
on  the  Case — Writ,  759 

i/fary  6. 

11.  c.  5.     AndUa  Querela — Execu- 
tion. 119 

Henry  8. 

21.  c.  11.     Felony.  7€a 

32.  c.  28.  #5.1 1 3, 6.  Enabling  Statute. 

'        -   24M 

—  c.  37.  $.  1.    Distress — KepleriiL 

375-8 

Edmard  6. 
5&6.C.  16.     Offioes. 


:      1  , 


13.  c.  7.  «.  1.     Bankrupt. 
29.  0.  4.     Sheriff— Pees. 
48.  e.  6.  Costs.         * 

James  1. 

1.  c.  15.     Bimtrupt. 

2.  c.  13.  $.  2. .  Execution. 


453 


947 

62S 


427-9 
122 


21.  c.  19.  s.  II.     Bai&rupt.    633-9 


—  c.  24.    Execution. 


122 


2.  sess.  I.  c.  5.  s.  2.     Distress. 

630-5,  678 


SIVITOTBS. 


TitHES. 


SI  9 


WiUiamS. 

7  &  8.  ir.  ^2.  i.ltl.    Ship's  Regis- 
ter. '  Page  $52 
S8e9.  e;ll.s.\.  Costs.  47^—480 

Anne* 

4.  (r«  16.  I  Atlormntnt.  146 

8.  Cr  14,/.  6.  Distress — Rent.  374 

9.  c.  23.  s.   1,  4,    12.       Hackney 
Cqachm**  '?  '  '  5964^08 

George  1. 

1.  Stat.  2.  c.  19.'    Lban  Act — Bank 

of  EoglincL  754--.770 

■'■  c.  67.  M.  Iv  3.    Hackney 

Coaches.  596—601 

12.  c.  2.  M.  22,  23/  '  Loan  Aet. 

754—767—770 

* 

George  2. 

9.  c.  36.  ss,  1,  3.    Charitable  Uses. 

293-6 
11.  c.  19.  i.  11.     Landk>rd  and  Te- 
nant. 39,  140-7 

s.  19.  631—641 

i.  22.    135,374-8,642-7 

■  $^23.  670 — 6S3 

32.  c.  28.     Lords'  Act.  592 

George  3. 

26.  c.  60.  $.  43*  s  Ship'a  Register. 

352-3 

31.  c.  33.  #.  3.     Lo9ixi  Act — Bank  of 

England.  ^  754 

33.  c.  13.   StattlktiiB,  Indorsement  on. 

429 

34.  c.  68.  s.  21.  8hip*«  Register.  353 
41.  c.  64.  f.  1.     Execution.'        120 

—  c.  109.     General  Inclosure  Act. 

92,266—71 
43.  c.  46.  8,  5.    ^  Cosjt8-r-Exec)ition. 

'"'7-""         426-7 

—  c.  99.  "^ropetW  Tax  CoUectbr,. 

xlv.  c.  Ixvii.  «.  16,  47.  Bath  Court 
of  Requests  A^.  ..  Qt5 

46.  c.  87.  s.  6y  Sonthniark  Borough 
Court  •'    *i  658««-664 


48.  c.  87.  #.  9.     Hackney  Coaches. 

i^a^602 

49.  tf.  121.    Bankhipt. 

24-7,  117,226,237-9,639 

—  c.  126.  Bankrupt.  485 — i75 
52.  c.  $9.  raots.  405 — All 
lii.  c.  cxiii.  BirmiHghamVte^rihg  AcL 

M7— 232,  47f— 480 
)m*  0b  cxH «    Dtmdrtmf  Indosure  Act. 

^   ^  '*JI66 

55.  €.  141.  9.  6.  Atmuity.  ''>  7M-7 
-^  c.  155.  Koit  India  Con^ilijr — 

Slii^  •  444--470 

56.  c.  185.    Hackney  Goadbet.  • 

600-8 

George  4. 

1.  c.  56.  Malicious  Trespass.  163-5 

—  c.  119.     Insolvent  Debtor. 

711— 7i3 
i.  c.  vi.     Tibbenham  Inclosure  Act. 

se 

4.  c.  123.  Soufhwark  Couirt  of  Re- 
quests. 6Jfi^— 661 
6.  c.  125.     Pilots.  .     410 

STOPPAGE  IN  TRANSITU. 
See  Trover,  2. 

STRIKING  OUT  COUNTS. 

See  PRActicB. 
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SU«d£8Tf6K. 

Sei  Costs,  4. 

See  Bond,  1,  2,  3.^^ 

Li^jifT/mfj^pSTAxan  ot,  1. 

SUftRE^Itifilt. 

TENANTS  IN  COMMOl^. 
See  WrWil,  %? 

.     .  .J       TITHES^  ,.       ,r.„a 
'    '^M  Imclosurb  AcTi  t. 
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TRB8PASS. 
TRBSPAS8. 


/S^  Amsnbmikt,  I. 
Costs,  6. 
Justice  op  Peace,  I. 

ShBEII  7|  3. 

Wat,  1. 

1.  miart  to  a  dechundon  of  trespass 
fsft  hre^Mjog  and  entering  the  plain- 
tiff's dose,  the  defendant  pleaded, 
Aat  H.  B,  being  seised  thereof,  as 
mril  at  of  anomer  dose  adjoining, 
granted  it  to  the  plaintiff,  except  a 
pathway  nx  feet  wide,  thro^igh 
die  locui  in  quo  to  the  other  dose, 
for  the  owners  and  occupiers  of  the 
latter  to  ffo,  return,  and  pass,  as 
they  had  been  theretofore  used  and 
accustomed  to  do;  and  that  they 
bad  been  used  and  accustomed  to 
gOf  return^  and  pass  by  themselves 
and  their  servants^  and  with  horses^ 
and  that  H.  B.  having  conveyed 
l9iat  dose  and  pathway  to  the  de- 
fendant, he  entered  the  locus  in  quo 
by  himself  and  his  servants,  and 
with  horses;  and  the  plaintiff  newly 
assigned  that  the  defendant  had 
used  the  way /or  other  and  different 
purposes  than  the  owners  and  oc- 
cupiers under  whom  he  daimed 
were  accustomed  to  use  it^  to  wit, 
with  horses  laden  with  and  carrying 
hrichSf  stoncy  and  other  materials 
for  btiilding;  and  the  defendant 
pleaded  to  we  new  assignment,  that 
they,  under  vi^om  he  (uaimed,  were 
used  and  accustomed  to  use  the, 
way  by  themselves  and  their  ser- 
vants, and  with  horses,  for  all  law" 
foil  purposes  whatsoever ^  for  which 
reason,  the  defondant  used  the  way 
with  horses  laden  with  brichs  and 
building  materials,  for  the  purpose 
of  carrying  them  into  his  dose  to 
build,  being  lawfol  purposes,  for 
which  he  had  occasion  as  owner 
and  occupier  to  use  the  way;  and 
the  plaintiff,  in  his  replication  to 
that  {^ea,  stated,  that  they  under 
whom  the  defendant  claimed,  were 


TRESPASS. 

not  used  and  aoeastomed  to  use,  and 
in  &ct  did  not  use  the  way  with 
horses  laden  with  brichs  and  bmld- 
ing  materials: — HeU^  that  this  re- 
phcation  was  bad  on  special  de- 
murrer, as  the  plaintiff  should  have 
taken  issue  by  stating  that  the  de- 
fendant, and  those  under  whom  he 
daimed,  had  not  a  right  to  ase  the 
way  /br  oU  Umfol  purposes,-^ 
Trickeyv.  YeandaU,B.5Q.4. 

Page  55 
2.  Where,  to  an  actkm  of  trespsas 
for  breaking  and  entering  the  plain- 
tiff's dose,  the  defendant  pleaded 
in  justification,  that  it  was  his  soil 
and  fieediold ;  and  the  plaintiff nsf- 
ly  assigned  that  the  close  in  whi)^ 
&c.  abutted  on  certain  doses,  re- 
spectivdy  called  A.^  B.^  and  C^ 
some  or  one  of  them^  and  the  de- 
fendant pleaded  thereto,  that  the 
dose  newly  assigned  was  his  sefl 
and  freehold,  on  which  issue  wai 
joined;  and  the  jdaintiff proved  tfast 
he  had  a  dose  abutting  on  B.,  sad 
the  defendant  that  he  had  a  dose 
abutting  on  A»  and  C;  and  the 
jury  found  a  verdict  for  ^be  ^aindf 
on  the  new  assignment;  the  Codrt 
refused  to  disturb  it,  or  disdiarge 
the  jury,  although  it  was  insisted 
that  the  issue  waa  «mb%uoas  sad 
uncertain.  The  defendant  should 
have  demurred  to  the  new  assignr 
ment  in  the  first  instance.  Ldh" 
bridge  (Bart.)  v.  Winier^  E.iG.4. 

95 

TRIAL. 
See  Pbacticb,  2,  5. 

TROVER. 

1.  Pos^easioB  under  a  gencod  bail- 
ment  is  sufficient  to  entitle  a  party 
to  maiatain  trover  againat  a  sliaa 
ger : — Where^  thefdbre^  dKOsmff 
of  famituve  kt  it  to  tbe  plaiaciff 
on  hire  under  the  tenna  of  a  wnl- 
ten  agreement,  and  he  placed  it  ia 
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TBOVEB. 

a  house  occupied  by  the  wife  of  a 
person  who  had  become  bankrupt, 
and  it  was  seized  by  order  of  tne 
assignees : — Held^  that  the  plaintiff 
might  recover  in  an  action  of  tro- 
ver, without  producing  the  agree- 
ment, although  it  was  insisted  that 
he  had  a  mere  qualified  interest, 
which  could  not  be  proved  without 
the  production  of  that  instrument. 
Burton  v.  Hughes,  T.  5  G.  4. 

Page  S34 
2.  The  vendor  of  goods,  having  as- 
certained, whilst  they  were  in  the 
hands  of  a  wharfinger,  that  the  pur- 
diaser  to  whom  they  had  been  ori- 
ginaDy  consigned  had  stopped  pay- 
ment;— indorsed  the  bill  of  lading 
to  the  plaiptiff,  and  directed  him  to 
take  possession  of  the  goods,  and 
he  accordingly  demanded  them  of 
the  wharfinger: — Heldj   that  the 
plaintiff  had  a  sufficient  special  pro- 
perty in  the  goods  to  enable  him  to 
maintain  trover,  on  the  ground  that 
the  right  of  stoppage  in  transitu  by 
the  vendor  was  not  at  an  end  when 
^e  plaintiff  made  the  demand. — 
Morison  v.  Gray,  T.  5  G.  4.     484 
S»  It  is  illegal  for  a  person  residing  in 
this  country,  to  raise  money  by 
way  of  loan,  to  assist  subjects  of  a 
foreign  State,  so  as  to  enable  them 
to  proisecute  a  war  against  a  govern- 
ment in  amity  wi&  our  own. — 
Where,    therefore,    the  defendant 
was  emplojred  by  the  plaintiff  to 
negotiate  a  loan  to  assist  the  cause 
of  the  Greeks  against  the  Govern- 
ment of  the  Porte,  and  the  plaintiff 
lodged  with  the  defendant  a  power 
of  attorney,  which  turned  out  to  be 
a  fabricated  instrument,  and  also 
delivered  to  fana.^oeKfain  engraved 
scrip  receipts;  but  the  whole  trans* 
action  appeared  to  be  founded  in 
fraud : — If  eld,  in  an  action  of  trover 
against  the  defendant  to  recover 
damages  for  their  detention,  that  it 
was  incumbent  on  ^  plaintiff  to 


TROVER. 
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shew  that  the  power  of  attorney 
was  a  genuine  document ;  and  that 
as  he  had  delivered  it  as  well  as  the 
receipts  to  the  defendant  imder  a 
false  pretence,  he  could  not  recover 
them  back.  De  WuiM'9%  Hendricks, 
M.  5  G.  4.  Page  586 

4.  Where  a  broker,  having  distrained 
goods  fbr  rent,  was  aflerwards 
sworn  one  of  the  appndsers,  and, 
together  with  another  broker,  va- 
lueid  them  to  the  plaintiff,  who  be- 
came the  purchaser  according  to 
such  valuation: — Held,  that  al- 
though the  sale  was  irregular  under 
the  Stat.  2  Will.  &  Mary,  yet  that 
the  plaintiff  had  a  sufficient  title  in 
the  goods  to  enable  him  to  main- 
tain trover;  the  statute  11  Geo. 2, 
c.  19,  having  prevented  such  sale 
from  being  i^ect^  by  any  inwu- 
larityof  the  broker.  Ljfon  v.  VKel- 
don,  M.  5  G.  4.  629 

TRUSTEES. 

See  Devise,  2,  3. 
Will,  1. 

UNLIQUIDATED  DAMAGES. 
See  Bills  of  Excsanob,  1. 

USES. 

See  Recovery. 

VARIANCE. 

See  AgrebmsnTi  4. 
Rbflsvik. 

1.  Where  a  writ  was  indoned  to  levy 
a  certain  sum,  and  interest  to  ac- 
crue from  a  given  day,  and  besides, 
4*^.,  and  in  the  declaration  aflter 
tiie  words  besides,  S^c,  '*  sheriff's 
poundi^,  c&icss^%  fees,  and  ex- 
penses of  levying,"  were  introduced 
under  a  mdeUcet  ;--J/eM,  that  it  was 
no  variance,  as  they  might  be  re- 
jected as  surplusage.  Rmmsey  v. 
TuffneU,  T.  6  G.  4.  425 
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S22  VENDOR  ARX>  PURCHASER. 

VENDOR  AND  PURCHASER. 

See  Assumpsit,  1. 
Covenant,  S. 
Executors,  1. 
Ship,  1. 
Troter,  2. 
Warranty,  1. 
Witness,  1. 

VERDICT. 
See  Amendment,  1. 

VESTRY. 

1 .  A  pnrishioner,  by  attending  a  ves- 
try meeting,  and  signing  an  order 
ibr  the  repairs  of  the  dinrch,  does 
not  ditt«by  become  individually 
or  personally  responsible.  Where, 
therefore,  the  ddfendant,  with  se- 
veral other  parishioners,  attended 
at  sndi  meeting,  and  signed  such 
order,  and  the  churchwardens  hav- 
ing neglected  to  make  a  prospec- 
tive rate  for  raising  money  to  com- 
plete the  repairs  before  diey  went 
out  of  office  '.'^Heldf  that  the  de- 
fimdant  was  not  liable  to  contri- 
bute to  the  repairs,  althoiigh  one 
of  the  churchwardens  employed 
to  make  them  had  paid  the  arti- 
ficers, and  the  defendant  directed 
the  mode  in  which  certain  parts  of 
the  repairs  should  be  effected. — 
Lanchester  v.  Frener^  M.  5  G.  4. 

Page  688 

VIDELICET. 

See  Pleading. 

VIEW. 
See  Costs,  1. 
Waste,  1. 

WAIVER. 

See  Lien. 

Outlawry,  1. 

WARDEN  OF  FLEET. 
See  Inspection  of  Papers. 


WA6TB. 

WARRANT. 

Set  JtTSncs  or  Peace,  1. 
'Sheriff,  S. 

WARRANT  OF  ATTORNEY. 
See  Insolvent  Debtor,  1. 

PLBAIUniG^  2. 

1.  The  Court  aflowed  judgment  to 
be  entered  tip  on  a  warrant  of  at- 
torney, on  tm  affidavit  stating  that 
the  hist  time  the  plaintiff  had  been' 
able  to  obtsmn  tty  intelligence  of 
the  defendant  Vm  nine  months 
since,  when  lie  was  at  Newfimd- 
land,  bat  abont  tb  leave  that  i^and 
for  America,  and  that  his  wife  nd 
son  who  lived  in  this  country  had 
declined  to  ^ve  any.  infomatioo 
respecting  him.  Pemherim  v. 
Bwwwfng,  T.  6  G.  4.      Page  J89 

WARRANTY. 

S^e  Inbdrahcb,  2. 

1.  Where  the  seSer  imfionned  the 
buyer  that  one  of  two  hones  be 
was  about  to  sell  him,  had  a  coR 
but  he  agreed  to  deliver  both  at 
the  end  of  a  fortnight,  **  sound  and 
free  from  blemish,"  and  at  the  ex- 
piration of  that  time  the  horses 
were  delivered,  but  the  cough  oa 
the  one  stiH  continued,  and  the 
other  had  a  swollen  1^  in  conse- 
quence (it  a  kick  he  had  receiv* 
ed  in  the  stable,  and  the  sdkr 
brought  an  action  to  recover  the 

Srice,  and  the  Jury  found  a  ver- 
ict  for  the  purchaser,  the  Court 
refused  to  j^rant  a  new  trial,  as  the 
warranty  did  not  apply  to  the  tnne 
of  the  sale  only,  biit  was  a  contiou- 
ing  Vrarrantv  to  the  end  of  the  fort- 
night. Lidiard  v.  Ktnn,  T.  5  G. 
4.  356 

WABTE. 
See  Evidence,  2. 
1  •  In  a  writ  of  waste  on  the  statute 
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WILL. 

of  Gloucester^  there  must  be  a  view 
before  the  trial,  and  the  Jury  must 
find  the  place  waited.  Redfem  y. 
Smith,  T.  5  G.  4.  Page  497 

WATERCOURSE. 
See  Costs,  1. 

WAY. 

See  Trespass,  1 . 

1 .  A  way  of  necessity  is  only  com- 
mensurate with  the  existence  of 
such  necessity,  and  when  such  ne- 
cessity ceases,  the  right  of  way  also 
ceases: — Where,  therefore,  a  par- 
ty had  a  way  of  necessity  over  the 
lands  of  another,  such  way  ceases 
to  exist,  on  his  being  able  to  ap- 
proach and  occupy  dbe  land  for 
which  such  way  was  used,  by  pass- 
ing over  his  own  soil. 

HolmesY.Goring,  |  £.  5  G.  4.  166 
Same  v.  Ellwttt  j 

WHARFINGER. 

See  Trover,  2. 

WILL. 

See  Executors,  1. 
Power,  1. 

1.  A.,  being  entitled  to  certain  free- 
hold, copyhold  and  leasehold  es- 
tates, by  will,  duly  attested,  devis- 
ed all  her  real  estates  whatsoever 
to  trustees,  to  the  use  of  W.  P,  for 
life,  with  remainders  over.  A  week 
af^er  the  execution  of  the  will,  she 
by  deed  conveyed  a  part  of  her 
property,  not  mentioned  in  the  will, 
to  trustees,  to  be  applied  to  a  cha- 
ritable purpose,  pursuant  to  the  stat. 
9  Geo.ft,  c.  36  f  viz,  the  relief  of  cer- 
tain widows  of  clergymen  of  the 
Church  of  England;  and  a  week 


WORK  AND  LABOUR.  823 

aflerwards  she  acknowledged  the 
deed,  which  was  duly  enrolled  in 
Chancery t  and  nine  days  af\er  such 
acknowledgment,  she  made  a  codi- 
cil, attested  by  three  witnesses, 
which  she  desired  might  be  annex- 
ed to  and  taken  as  part  of  her  will, 
by  which  latter  instrument  she  re- 
voked the  appointment  of  one  of 
the  former  trustees  and  executors 
in  the  will,  and  nominated  another 
in  his  stead;  and  she  ordered  her 
personal  estate  and  money  due  on 
mortgage,  to  be  first  applied  in 
pavment  of  her  debts  and  legacies 
len  by  the  will :  A,  died  about  five 
months  after  the  deed  had  been 
executed  and  enrolled: — Heldf  that 
the  will  was  not  revoked  as  to  the 
freehold  estates  by  the  deed  in 
question.  Matthews  v.  Venables, 
t.  5  G.  4,  Page  286 

WITNESS. 

See  New  TrUl,  I. 
Sheriff,  3. 

1 .  In  an  action  against  B,  to  recover 
the  price  of  goods  sold  and  deliver- 
ed to  him,  A,  is  not  a  competent 
witness  to  prove  that  he  was  in 
partnership  with  B»,  and  that  the 
goods  were  delivered  on  the  part- 
nership account,  and  in  part  Gqui- 
dation  of  a  debt  previously  due  to 
the  firm  from  the  seller ;— on  the 
ground,  that  if  the  seller  had  re- 
covered a  verdict  against  B,f  which 
he  might  not  have  done  without 
the  testimony  of  A.,  the  latter 
would  be  liable  to  contribution. 
Evans  v.  Yeatherd,  E.  5G«  4. 

272 

WORK  AND  LABOUR. 
AS'etf  Practice,  1. 
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